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REPORT 


JOINT  SPECIAL  COMMITTEE 


UPON  THE  SUBJECT  OF 


THE   FLOWAGE    OF    MEADOWS 


CONCORD  AND  SUDBURY  RIVERS. 


JANUARY  S8,  1860. 


BOSTON: 

WILLIAM  WHITE,  PRINTEE  TO  THE  STATE. 
1860. 


Harvard  College  Library 
Sept.  17,  1918. 
lu  >^    \  O  ^  gr  I  L  0  Gift  of  ^ 

6     ^     ;  -  ftof .  Jamee  So  Pray, 

Oamteldga. 


CommontDtitltl;  of  Itsssat^sttls. 


House  of  REPBESEinATiyES,  Jan.  31, 1860. 
OsDERED,  That  the  Report  of  the  Joint  Special  Committee  appointed  under  chapter  47, 
Resolves  of  1859,  be  referred  to  a  Joint  Special  Committee  of  five  on  the  part  of  the  House, 
with  such  a»  the  Senate  may  join,  and  that  [A]  so  much  of  [B]  the  reported  evidence 
and  accompanying  documents  [C]  as  may  by  them  be  deemed  necessary,  [D]  be  printed 
for  the  use  of  the  legislature.    And  . 

Messrs.  TAYLOR,  of  Chicopee, 
BISHOP,  of  Lenox, 
SANBORN,  of  Rockport, 
PRATT,  of  Worcester,  and 
STOUGHTON,  of  Gill, 

Are  appointed  on  the  part  of  the  House. 
Sent  up  for  concurrence, 

William  Stowe,  Clerk, 

Seitatb,  February  2, 1860. 
Concurred  with  the  following  amendments,  to  wit: — Strike  out  from  [A]  to  [B]  and 
from  [CI  to  [D]. 

Sent  down  for  concurrence. 

S.  N.  GiFFORD,  Ckrh. 

House  of  Representatives,  February  3, 3^860. 
Concurred. 

William  Stowe,  CUrk. 

Senate,  February  4, 1860. 
Messrs.  BAILEY  and  BOYNTON  are  appointed  on  the  part  of  the  Senate. 

S.  N.  GiFFORD,  Ckrk. 
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SECOND  DAY. 
Jonathan  Hill  sworn. 

Cross-examination, 

Direct  examination  resumed. 

Cross-examination  resumed. 

Direct  examination  resumed. 
Discussion  of  motion  for  opening  the  ( 
Offer  of  the  Respondents, 
Response  of  the  Petitioners,  . 
Further  offer  of  the  Respondents, 
Nathan  Barrett  sworn, 

Cross-examination, 

Direct  examination  resumed, 
Stedman  Buttrick  sworn. 

Cross-examination, 
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Affbbnoon  Session. 
John  Hunt  sworn. 

Cross-examination, 

Direct  examination  resumed, 
William  Stone  sworn. 

Cross  -  examination, 
William  Rice  sworn. 

Cross-examination, 

Direct- examination  resumed, 
Joel  Hodgman  sworn. 
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FLOW  AGE  OF  LANDS  IN  CONCORD  VALLEY. 


CONCORD  AND  SUDBURY  RIVER  MEADOWS. 


PETITION 

OF  THE  TOWNS  OP  CONCORD,  WAYLAND,  SUDBURY,  BEDFORD,  AND 
CARLISLE,  PRAYING  FOR  THE  REMOVAL  OF  NUISANCES  AND 
UNAUTHORIZED  ENCROACHMENTS   IN   CONCORD  RIVER. 


To  the  Honorable  Senate  and  House  of  Representatives  of  the 
Commonwealth  of  Massachusetts : 

The  complaint  and  petition  of  the  inhabitants  of  the  several 
towns  of  Wayland,  Sudbury,  Concord,  Bedford,  and  Carlisle, 
in  the  county  of  Middlesex,  respectfully  represents  as  follows : — 

Your  complainants  and  petitioners  are  chiefly  agriculturists, 
and  our  most  valuable  lands,  in  respect  oi  natural  fertility  and 
productiveness,  were,  from  time  immemorial,  our  meadow  lands, 
situated  on  the  banks  of  the  Sudbury  and  Concord  rivers, 
constituting  an  alluvial  formation,  which,  without  reckoning 
windings,  reaches  some  twenty-five  miles,  through  Wayland, 
Sudbury,  Lincoln,  Concord,  Bedford,  Carlisle,  and  Billerica, 
and  comprises  from  eight  to  ten  thousand  acres. 

In  the  year  1798,  the  General  Court  incorporated  the  pro- 
prietors of  the  Middlesex  Canal,  "for  the  purpose  of  cutting  a 
canal  from  the  waters  of  the  Merrimack  into  the  waters  of 
Medford  River,  with  all  the  powers  and  privileges  incident  to 
similar  corporations" — and  a  great  deal  more.  At  the  time  of 
this  grant,  it  was  generally  understood  that  the  water  for  the 
Canal  was  to  be  taken  from  the  Merrimack,  and  it  was  not 
understood  that  Concord  and  Sudbury  Rivers  were  to  be  occu^ 
pied  as  the  sole  feeder,  or  as  any  feeder  of  the  Canal ;  otherwise, 
objections  would  probably  have  been  interposed,  and  our  river 
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exempted  from  the  liability  to  such  an  appropriation,  in  like 
manner  as  was  the  Shawsheeu,  in  the  town  of  Billerica,  for 
reasons  less  imperative,  as  we  apprehend,  than  those  applying  to 
this  locality.  In  1795,  an  additional  Act  was  passed,  granting, 
to  said  proprietors,  the  4)0wer  of  making  Concord  and  Sudbury 
Rivers  beatable  as  &r  as  the  Causeway,  and  to  dig  a  canal  to 
connect  Concord  River  with  the  Middlesex  Canal,  By  another 
additional  Act,  passed  1798,  the  Canal  Company  was  author- 
ized to  purchase  and  hold  mill-seats  on  the  waters  connected 
with  the  Canal,  and  to  erect  mills  thereon. 

In  pursuance  of  these  powers  and  purposes,  the  Canal  Pro- 
prietors possessed  themselves  of  an  ancient  mill-seat  in  Billerica, 
known  as  the  Richardson  Mills,  and  immediately  commenced  a 
process  of  gradual  and  systematic  encroachment,  by  raising 
their  dam,  without  the  consent"  or  knowledge  of  the  riparian 
owners,  until  it  attained  an  altitude  of  three  feet  and  three 
inches  above  the  old  dam  as  it  was  when  they  acquired  it.  Our 
river  is  one  of  the  most  sluggish  in  the  world,  the  entire  fall 
from  here  to  the  Canal  Dam,  twenty-two  miles^  being  about 
twenty-two  inches  !  This  was  the  result  of  the  latest  survey, 
made,  with  the  concurrence  and  acquiescence  of  all  parties,  by 
the  late  Colonel  Loammi  Baldwin,  in  1882.  From  the  date  of 
this  acquisition  by  these  Canal  Proprietors,  our  River  Meadows 
began  measurably  to^  degenerate.  They  had.  always  been  sub- 
ject to  overflow  in  the  Spring  freshets,  and  in  case  of  deluging 
rains ;  occasionally,  though  rarely,  at  other  times ;  but  these 
inundations,  always  leaving,  like  the  Nile,  a  fertilizing  deposit, 
and  passing  off  without  any  important  artificial  obstruction, 
were  the  blessing  of  the  husbandman.  The  honorable  House 
will  soon  see  what  they  were  converted  into. 

Sixty-five  years  ago,  the  Meadows  were  perfectly  accessible  to 
the  heaviest  teams,  up  and  down  the  river,  to  its  brink,  and 
immense  loads  for  three  and  four  cattle  were  hauled  from  them,, 
without  the  slightest  difficulty  from  slumping.  Such  teams 
were  habitually  driven  across  the  stream,  at  certain  points, 
when  not  loaded,  and  occasionally  when  they  were.  But  from 
about  the  year  1804,  when  the  Canal  Proprietors  had  made  two 
additions  to  the  height  of  their  dam,  and  had  opened  the 
Canal  for  travel  and  transportation,  the  Meadows  became  so  soft 
as  to  be  impossible  for  teams,  except  in  times  of  extreme  dry- 
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ness,  and  then  only  for  light  ones,  and  in  particular  parts. 
Since  the  last  addition  to  the  dam,  thirty  years  ago,  these  lands 
haye  been,  with  slight  exceptions,  inaccessible  not  only  to  teams 
but  to  grazing  cattle,  which  used  to  get  plenty  of  fresh  fall-feed, 
— 2L  great  recourse  for  the  farmer  every  season  but  especially 
when  the  pastures  and  other  uplands  were  parched  by  drought. 
The  hay  crops  were  abundant  and  very  valuable ;  for  although 
they  could  not,  in  general,  be  considered  equal  to  the  best  Eng- 
lish hay,  yet  this  forage  had  properties  and  peculiarities  which 
caused  it  to  be  sought  far  and  near.  There  was  no  farm  pro- 
duce in  so  great  demand.  Inhabitants  of  the  towns  below  used 
to  attend  the  annual  public  sales  of  the  ''  Ministerial  Lots,"  two 
parcels  of  ten  acres  each.  The  demand  was  always  beyond  the 
supply.  The  yield  was  from  one  to  two  tons  to  the  acre,  all  good 
stock  hay ;  and  much  of  it,  known  in  this  district  by  the  term 
"  pipes,"  was  so  nutritious  and  attractive,  that  creatures  would 
suspend  their  chewing,  even  of  the  finest  English  hay,  upon 
hearing  the  peculiar  rustle  of  ^^  pipes  "  upon  the  scaffold,  and 
wait  to  be  served  with  it.  Fatting  oxen,  working  oxen,  and 
milch  cows  throve  well  upon  it.  Prior  to  a  late  catastrophe,  of 
which  we  shall  have  to  speak,  this  invaluable  grass  was  nearly 
exterminated,  and  every  other  species  of  grass  diminished  and 
degenerated.  Many  bullocks  used  to  be  fatted  here  for  the 
market.  But  the  distinguishing  advantages  of  these  meadows 
consisted  in  rearing  numerous  herds  of  young  cattle,  and  in 
making  sale,  in  the  metropolitan  and  manufacturing  markets,  of 
much  of  our  choicest  English  hay,  released  for  that  purpose  by 
the  abundant  supply  &om  the  meadows.  These,  our  great  and 
peculiar  resources,  are  now  cut  off.  The  depreciation  of  the 
land  has,  of  course,  kept  pace  with  the  degeneracy  and  depreciar 
tion  of  its  produce.  Aged  men,  whose  experience  as  laborers 
and  proprietors  runs  back  from  sixty  to  seventy  years,  tell  us 
that  they  have  offered  one  hundred  dollars  an  acre,  and  would 
gladly  have  given  more,  for  these  lands,  but  could  not  obtain 
them,  and  that  they  have  received  similar  and  higher  offers, 
which  they  have  refused  to  accept.  One  of  these  venerable 
citizens  disposed  of  his  last  meadow  lot  for  twenty  dollars  an 
acre,  just  before  the  Compensating  Reservoirs,  so  called,  belong- 
ing to  the  City  of  Boston,  went  into  operation.  The  "  Ministe- 
rial Lots"  went  down,  from  a  rental  of  sixt^  or  seventy  dollars ^ 
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to  fifteen  and  five,  till  they  finally  disappeared  from  human 
sight.  The  latter  numbers  represent  very  fairly  the  descending 
scale  npon  which  this  fund,  established  by  the  Nev  England 
fathers  to  pay  the  debt  of  piety,  became  ^*  small  by  degrees,  and 
beautifully  less." 

The  entire  tract  belonging  to  us,  fifty-five  to  sixty  years  ago, 
was  worth  in  the  market  one  million  of  dollars  ;  but  to  us,  and 
as  a  constituent  part  of  a  system  of  husbandry,  it  was  worth 
more.  Previous  to  the  epoch  of  the  Compensating  Reservoirs, 
this  value  was  reduced  to  about  two  hundred  thousand  or  three 
hundred  thousand  dollars.  Taking  into  view  the  increase  in 
value  of  land  in  Massachusetts  during  the  last  fifty  years, 
especially  in  the  vicinity  of  such  markets,  we  consider  it  quite 
within  bounds  to  say  that,  but  for  extraneous  and  unnatural 
causes,  our  meadows  would,  at  the  present  day,  have  been 
worth,  at  the  least  calculation,  two  millions  of  dollars.  Taking 
further  into  view  that  these  lands  required  no  labor,  except 
that  of  reaping  the  harvest, — ^no  fencing,  no  fertilizing, — ^we  feel 
that  it  is  scarcely  possible  to  exaggerate  their  importance. 

This  depreciation  was  wholly  chargeable  to  the  Middle- 
sex Canal  Corporation. 

But,  besides  the  hay,  there  was  another  crop,  formerly  disre- 
garded, and  still  comparatively  humble  in  name,  which  for 
the  last  twenty  years,  has  been  acquiring  an  increasing  value — 
the  cranberry  crop.  The  recent  progress  of  the  consumption 
of  and  demand  for  this  fruit,  had  begun  to  reimburse  us,  to 
some  extent,  for  our  other  loss,  in  those  seasons  in  which  the 
dam  nuisance  did  not  overwhelm  us  with  a  total  loss.  It  was 
a  common  benefit  to  the  poorer  inhabitants,  as  well  as  to  the 
meadow  owners,  furnishing  them  with  employment,  and  a  con- 
siderable share  in  a  marketable  and  high-priced  commodity. 
But  a  new  andfcUal  calamity  awaited  us. 

Some  ten  years  ago,  the  inhabitants  of  Boston  applied  to  the 
Legislature  for  authority  to  appropriate  Long  Pond,  now  called 
Cochituate  Lake,  for  the  purpose  of  supplying  themselves  with 
pure  water.  The  town  of  Wayland,  holding  the  property  and 
jurisdiction  of  a  goodly  portion  of  the  land  and  water  thus 
sought,  seconded,  by  petition  and  by  instructions,  the  City's 
efforts  to  obtain  the  boon  of  the  sweet  and  wholesome  element. 
The  natural  outlet  of  this  pond  was  an  affluent  of  Sudbury 
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River,  and  was  estimated  to  supply  one-third  of  its  contents. 
To  compensate  the  Proprietors  of  the  Middlesex  Canal  for 
the  waters  thus  diverted,  as  they  alleged,  from  their  Canal 
and  their  Mills, — though,  at  this  time,  the  Canal  had  in  fact 
been  abandoned,  and  the  use,  practically^  but  not,  as  we  under- 
stand, legally  discontinued, — on  demand  and  suit  for  damages 
in  this  behalf  by  said  Proprietors,  and  other  mill-owners  on 
Concord  River,  the  Boston  Water  Board  purchased,  and  built, 
or  repaired,  two  vast  Reservoirs,  distant  from,  and  independent 
of,  the  City  Reservoirs,  properly  so  called.  One  of  them  is  on 
a  branch  of  Sudbury  River,  called  Whitehall  River,  in  Hop- 
kinton,  and  occupies  an  area  of  five  or  six  hundred  acres. 
The  other  occupies  about  three  hundred  acres,  and  is  situated 
in  Marlborough,  on  a  branch  of  Assabet  River,  which,  by  its  con- 
fluence with  Sudbury  River,  in  the  town  of  Concord,  forms  Con- 
cord River.  Subsequently  to  the  formation  of  these  Reservoirs, 
the  Board,  partly  by  favorable  verdicts  in  the  Courts,  and 
partly  by  compromise,  obtained,  at  a  trifling  expense,  a  com- 
plete exoneration  of  the  City  from  the  obligation,  if  any  there 
was,  of  maintaining  these  Reservoirs,  and  they  became,  for  the 
purpose  of  their  purchase  and  construction,  or  for  any  other 
purpose  of  the  City,  of  no  value  whatever. 

The  operation  of  the  Compensating  Reservoirs  is  to  throw 
into  Sudbury  and  Concord  Rivers,  in  the  Summer  months  and 
in  September,  and  in  the  driest  portion  of  those  months,  an 
enormous  quantity  of  water. 

The  Board,  utterly  ignoring  and  contemning  our  rights  and 
remonstrances,  have  repeatedly  informed  their  constituents 
that,  during  the  season  before  mentioned  when  alone  the  exer- 
cise or  suspension  of  their  deluging  powers  is  of  any  conse- 
quence to  any  party,  they  have  discharged  into  these  Rivers 
more  than  twice  the  quantity  of  water  which  was  diverted  from 
them  by  turning  the  issue  of  the  Lake  to  the  City.  They  also 
state  that, ''  in  the  months  of  July  and  August^  the  only  months 
when  any  scarcity  is  felt  by  the  Mills,^'  they  have  discharged, 
as  aforesaid,  about  three  and  a  half  or  four  timss  the  natural 
supply  of  the  Lake. 

Taking  the  figures  they  have  given  for  the  entire  season, 
and  calculating  from  them  the  extra  flooding  \xk  July  and 
August,  we  have  this  result, — that  they  pour  into  our  valley, 
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every  day  of  those  months,  upward  of  seventeen  millions  of 
gallons,  while  the  natural  flow  from  the  Lake  is  short  of  five 
millions  daily.  The  Board  also  inform  us  that  about  the  last 
of  September  these  monster  reservoirs  were  entirely  or  nearly 
exhausted ! 

The  eflFect  of  these  water-avalanches  upon  our  meadows  is 
about  the  same  as  if  they  all  fell  directly  into  this  River; 
because  the  billion  and  more  of  extra  gallons,  descending, 
annually,  the  Assabet,  in  Summer,  being  met,  at  the  entrance 
into  Concord  River,  by  the  reflex  influence  of  the  Dam,  either 
set  up  the  stream  toward  Wayland,  or  occupy  and  flood  the 
valley  below,  through  which  the  water  from  the  Hopkinton 
reservoir  must,  if  at  all,  be  discharged. 

Thus,  all  the  accessions,  coming  from  every  source,  and  at 
whatever  point  arriving,  go  to  form  and  maintain  the  equili- 
brium in  the  whole  basin  of  this  valley,  from  Framingham  to 
the  Billerica  Dam,  and  constitute  one  uniform  Dead  Sea. 

The  effect  is  to  double,  if  not  treble,  the  weight  of  oppression 
under  which  we  had  been  so  long  suffering  from  the  Proprietors 
of  the  Middlesex  Canal. 

Notwithstanding  the  very  great  damage  done  us  by  them,  we 
were  still  able,  in  most  seasons,  to  get  something  from  our 
River  Meadows,  near  the  margins,  if  no  where  else  ;  but  it  was 
commonly  at  the  expense  of  much  hardship  arid  exposure,  of 
immense  pitching,  and  poling,  and  splashing,  and  of  daily  and 
desperate  conflicts  with  the  beleaguering  force  of  the  said 
Proprietors. 

In  very  dry  seasons  we  were  able  to  get  the  whole,  though  of 
inferior  quality.  But  we  got  a  little  consolation  from  our  cran- 
berries, of  which  several  thousand  bushels  were  sometimes 
gathered  in  a  season,  by  the  owners  and  other  inhabitants.  But 
now,  since  these  dreadful  Compensating  Reservoirs  are  in  play, 
they  have  swept  every  thing. 

The  Cochituate  Water  Board  speak,  in  a  tone  of  gratulatioii, 
of  their  success  in  raising  the  Rivers  in  this  valley.  But  their 
complacency  reaches  the  climax  when  they  descant  on  the 
redoubled  activity  of  their  refreshing  operations  "in  a  dry 
time,"  and  "  in  the  months  of  July  and  August,"  precisely 
the  time  when  Nature  promises  to  our  hopes  a  little  respite 
from  the  pursuit  of  the  terrible  enemy  on  our  other  side,  and 
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when  the  fresh  and  spontaneous  bounties  of  the  Meadows  are 
most  grateful  and  needful  to  relieve  the  dearth  of  the  surround- 
ing hills  and  fields.  Thus  our  situation  is  like  that  of  the 
wretch  pursued  by  an  alligator  in  the  water,  and  confronted  by 
a  tiger  on  the  shore,  only  there  is  no  chance,  in  our  case,  that 
the  monsters  may  jump  into  each  others'  jaws ! 

By  the  operation  of  these  causes,  these  vast  tracts  of  meadow 
land  have  been  nearly  ruined.  A  widow,  mother  of  a  young 
family,  has  a  few  acres.  Once  they  were  worth  a  thousand 
dollars.  In  some  seasons  she  even  obtained  fifty  dollars  for  the 
cranberries  alone.  Now,  though  she  is  still  taxed  for  them,  at 
a  nominal  valuation  of  ten  dollars  an  acre,  nobody  would  give 
her  five.  What  is  still  worse,  this  rich  and  beautiful  expanse, 
forming,  by  its  peculiarly  deep  verdure,  a  noble  feature  of  a 
delightful  landscape,  is  converted  into  a  loathsome  laboratory 
of  mephitic  gases  and  poisonous  exhalations.  The  decay  of  a 
dense  and  widely-extended  mass  of  vegetable  matter,  composed, 
in  part,  of  rank  weeds,  which,  as  the  Spring  freshets  subside, 
shoot  up  with  the  vigor  of  Nile  vegetation,  sends  forth,  instead 
of  ''  the  sweet  and  wholesome  odor  of  the  new-mown  hay," 
^^a  foul  and  pestilent  congregation  of  vapors."  The  bland 
zephyrs  blow  them  to  our  distant  doors,  as  perceptible  as  the 
efSuvia  of  a  slaughter-house. 

Whole  families  have  been  prostrated  and  decimated  by  fevers. 
Many  robust  men,  heads  of  families,  in  the  very  prime  and  vigor 
of  manhood,  have  been  cut  down,  in  a  manner  not  easily  to  be 
accounted  for  except  from  this  cause.  Ohronic  and  acute 
rheumatisms  have  become  alarmingly  prevalent;  books  and 
clothing  contract  moisture  and  mould  in  closets,  trunks,  and 
drawers ;  fine  cutlery,  steel  ornaments,  needles,  and  daguerreo- 
types, laid  away,  are  found  corroded  with  rust  and  spotted  with 
mildew.  The  sale  of  real  estate  is  paralyzed.  Several  farms, 
finely  situated,  have  been  disposed  of  for  one-third  of  their 
former  value.  Some  of  the  most  substantial  and  pleasant 
dwellings  have  been  long  vacant,  and,  though  offered  for  sale  in 
due  course  of  law,  having  belonged  to  deceased  persons,  they 
have  found  no  purchasers.  Strangers  who  come  to  view  these 
estates,  say,  ^^  You  have  too  much  water  here,"  and  go  their 
way. 
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And  what  is  the  actual  position  of  our  Metropolitan  City  in 
respect  to  this  unspeakable  wrong  ?  Her  organ,  the  Goehituate 
Water  Board,  have  found  and  avowed  that  these  outlying 
Reservoirs  are  now  worthless  to  her.  That  Board  is  fully  aware 
of  their  baleful  influence  upon  our  health,  prosperity  and  peace. 
Had  we  not  a  right  to  expect  that,  under  these  circumstances, 
,  at  leasty  they  would  have  been  glad  to  avail  themselves  of  a 
fair  occasion  to  undo  the  mischief  they  had  done,  ahd,  by  abat- 
ing the  nuisances,  relieve  us,  at  once  and  forever,  from  the 
frightful  miseries  and  worse  apprehensions  they  have  created  ? 
Instead  of  this,  they  have  gone  and  sold  the  Marlborough 
Reservoir  to  a  mill-owner,  for  a  trifling  consideration,  not 
exceeding  twenty  per  cent,  of  the  cost ;  thus,  for  a  song,  part- 
ing forever  with  the  power  of  doing  justice  to  us,  and  turning 
us  over  to  a  stranger,  less  conscious  than  themselves  of  the 
great  injury  they  have  done.  The  Hopkinton  establishment 
they  have  leased  for  ten  years,  at  a  few  hundreds ;  and,  for 
that  paltry  advantage,  they  are  inflicting  upon  us  an  annual 
loss  of  twice  as  many  thousands,  besides  keeping  open  upon  us 
a  flood-gate  of  other  and  graver  evils. 

It  will  naturally  be  asked, — Why,  if  these  evils  are  so  great 
and  so  alarming,  have  you  not  sought  a  remedy  by  recourse  to 
the  laws  of  your  country  ?  This  query  recalls  some  of  the 
most  melancholy  considerations  connected  with  this  afflicting 
history,  because  they  bear  on  the  credit  of  our  institutions,  and 
on  the  honor  of  the  State.  But  their  recital  may  prove  instruc- 
tive, and  we  gladly  embrace  an  opportunity  to  bring  to  the 
bosom  of  a  great  and  powerful  Commonwealth,  a  story  of  strange 
complications,  not  to  say  chicaneries,  resulting  in  a  practical 
and  persistent  denial  of  justice  to  an  inoffensive  and  loyal  com- 
munity, flagrantly  wronged  and  outraged,  through  two  entire 
generations.  We  embrace  it  gladly,  because  we  have  ceased  to 
hope  for  relief  except  in  the  exercise  of  the  high  Constitutional 
power,  the  justice,  and  humanity  of  the  Legislature ;  and  because 
we  believe  you  will  be  ready  and  earnest  to  wield  the  might  of 
Massachusetts  to  do  us  right,  when  you  are  once  possessed  of 
our  case. 

We  believe  that  the  meshes  of  the  Middlesex  Canal  Act  were 
woven  by  the  subtle  fingers  of  lobby  legislation. 
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The  Act  prescribes  a  process  for  recovering  compensation 
"  for  the  property  of  private  persons,"  which,  it  says,  "  may 
(a5  in  the  case  of  highways)  be  appropriated  for  public  use,  in 
order  that  no  person  may  be  damaged  by  the  digging  and  cut- 
ting canals  through  his  land,  by  removing  mills  or  mill-dams, 
by  diverting  water-courses,  or  flowing  his  land,  by  the  Proprie- 
tors aforesaid,  without  receiving  full  and  adequate  compensa- 
tion therefor."  But,  after  this  very  plausible  preamble,  what 
process  does  the  Act  prescribe  ?  Following  up  the  insidious 
bint,  slipped  into  a  parenthesis,  that  the  case  is  analogous  to 
that  of  highways,  it  goes  on  to  prescribe  much  the  same  process 
which  was  in  use  then,  and  is  substantially  so  now,  for  claim- 
ing and  awarding  damages  accruing  from  the  location  of  high- 
ways. But  we  may  and  do  affirm  that  the  Canal  Proprietors, 
in  adapting  the  Highway  Law  to  their  purposes,  emasculated  it 
of  nearly  all  its  cautious  provisions,  conservative  of  the  rights 
of  private  citizens. 

1.  The  Canal  Act  did  not  define  the  route,  nor  fix  the  North- 
ern terminus  with  any  other  certainty  than  the  entire  length  of 
Merrimack  River,  So  they  hit  that,  in  its  course  of  some  forty 
miles  in  Massachusetts  and  a  hundred  in  New  Hampshire,  they 
might,  so  far  as  the  Law  was  concerned,  bend  their  route  to 
Berkshire,  or  to  Marblehead.  This  was  like  bounding  the 
United  States,  as  they  do  in  Texas,  by  the  last  filibuster  expe- 
dition. Of  the  location  within  these  tremendous  limits,  the 
Corporation  were  made  the  sole  judges;  and  froiii  the  decision, 
of  these  gentlemen,  judging  in  their  own  case,  there  was  qo 
appeal !  Next,  they  were  authorized,  for  their  purposes,  and  of 
their  own  mere  motion,  to  take  the  property  of  private  citizens 
to  any  extent,  and  to  exercise  these  high  powers,  without  giving 
notice  to  anybody  I 

A  road  could  not,  and  cannot,  be  laid  out,  or  altered,  without 
recourse  to  an  independent,  disinterested  and  responsible^  pubHc 
tribunal ;  and  without  giving  notice,  at  every  successive  stage 
of  the  process,  to  all  towns  and  citizens  concerned,  by  making 
personal  service  of  it  on  the  Town  Clerks,  by  posting  it  up  in 
public  places,  and  publishing  it  in  a  newspaper  three  weeks  in 
succession,  the  last  publicationto  be  an  ample  time  before  any 
hearing  or  adjudication. 

2 
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The  first  proposal  of  the  Caiml  Company,  and  their  only 
proposal  ever  publicly  made,  or  acted  on,  having  been  to  take 
their  water  from  the  Merrimack,  and  their  Survey  and  Plans, 
which  were  before  the  two  Houses,  being  predicated  upon  this 
proposal,  probably  not  a  single  individiial  in  Massachusetts, 
outside  of  ffieir  counsels,  supposed  that  there  was  lurking, 
under  the  licentious  letter  of  Aeir  Act,  a  design  to  pounce 
upon  this  helpless  stream,  and  make  of  it  a  stagnant  pond. 
Had  it  been  known,  it  could  not  have  been  done.  This  view, 
which  is  traditionary  in  this  community,  is  confirmed  on  the 
face  of  the  Act,  by  the  proviso  excepting  from  its  operation 
Shawsheen  River,  situated  several  miles  East  of  the  Canal 
Dam,  and  by  another  proviso,  restricting  the  nse  of  the  Merri- 
mack water,  so  far  as  not  to  impair  the  navigation  below. 
For,  unless  the  Canal  was  to  touch  these  waters  alone^  why 
should  thep  have  been  guarded  from  the  use,  or  abuse,  of  the 
Canal  Company  ?  And  why  should  those  waters  have  been  the 
onlt/  ones  so  guarded  ? 

The  Corporation  having  been  constituted  sole  jtudges  what 
and  whose  property  they  should  take,  were,  by  natural 
sequence,  judges  of  the  extent  to  which  they  should  take  it. 
Consequently,  they  might  have  submerged  the  Commonwealth 
if  they  had  judged  it  necessary  in  order  to  get  a  sufficient  head 
of  water ;  and  there  would  not  have  been  legal  power  left  iu 
the  Commonwealth  to  save  it.  A  grant  made  by  the  Legisla- 
ture, and  accepted  and  duly  executed  by  a  corporation,  becomes 
a  compact,  and  cannot  be  annulled  except  for  violation  of  its 
conditions. 

2.  The  Road  Acts  contemplate  a  mere  pecuniary  satisfac- 
tion, to  be  adjudged,  once  for  all,  for  certain  rods  or  roods 
of  land,  which  are  examined,  measured  and  estimated,  on  a 
view,  if  necessary,  by  committees,  commissioners  and  juries^ 
These  provisions  are  entirely  suitable  and  adequate  to  the 
subject  matter,  which  admits  of  no  uncertainty  as  to  the  extent 
of  the  proposed  appropriation,  and  no  question  of  future  and 
contingent  damage.  The  Canal  Aot,  following,  with  a  slight 
deviation,  in  the  same  track,  plrovides-  for  a  pecuniary  satis- 
faction alone,  and  that  to  be  awas^ded  once  for  all  coming  time. 
The  Act  did  provide  for  annual  damages,  and  thereby  shows 
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that  the  insufficiency  of  the  Eoad  Law  and  the  failure  of  the 
pretended  analogy  were  manifest  to  the  framers  of  the  bill. 
Yet  no  provision  was  made  foi:  a  future  increase  of  damages,  in 
the  case  of  iiowage,  nor  for  obtaining  any  damages  at  all, 
where  the  injury  happened  not  to  be  apparent  at  first,  or  not. 
susceptible  of  satisfactory  proof  the  first  season,  but  becomes 
evident  and  serious  in  a  sitbsequeni  one.  The  peculiar  impor- 
tance of  these  points  in  an  act  conferring  arbitrary  powers  to 
raise  a  Dam  at  any  moment,  and  to  any  height,  is  self-evident. 
The  rights  thus  ignored  are  among  the  most  important  which 
the  law  of  flowage  is  in  the  habit  of  looking  after  in  every 
civilized  nation.  No  man,  nor  set  of  men,  can  foresee  the 
extent,  nox  all  the  incidents,  nor,  in  all  respects,  the  naiwey 
of  the  damage  which  may  accrue.  It  may  require  the  observation 
and  experience  of  a  series  of  varying  seasonS|  to  elucidate  these, 
questions.  Flowage  may  AOt  only  extend  further  than  was 
anticipated,  but  it  may  chill  and  sour  wide  fields  and  meadows 
beyond  the  limits  of  its  own  area,  and  subject  farmers  to  great 
expense,  loss,  and  delay^  in  reclaiming  tliem,  if  they  can  be 
reclaimed.  It  may,  by  saturating  and  softening  the  soil,  render 
it  unsuitable  and  inaccessible  to  cultivation;  it  may  inun- 
date cellars ;  it  may  injure  health  and  destroy  life.  Not  one 
of  these  points  could  a  jury,  sitting  under  the  Canal  Act, 
touch;  nor  could  any  other  jurisdiction  in  the  State  touch 
them ;  for  it  will  presently  be  seen  that  the  highest  tribunal 
has  repeatedly  decided  that  the  jurisdiction  provided  by  the 
Act  excludes  every  other. 

3.  The  Canal  Act  arbitrarily  denied  all  opportunity  to  con- 
test the  question  whether  our  River  should  be  used  at  all.  for 
the  purposes  of  the  Canal.  A  route  for  such  a  work  being 
proposed,  it  becomes  always  a  necessary  and  proper  inquiry 
whether  the  injury  and  inconvenience  of  destroying  so  much 
actual  property,  molestii^g  so  many  owners,  and  subverting 
so  many  existing  rights,  may  not  outweigh  all  the  advan- 
tages of  the  proposed  improvement.  Had  this  inquiry 
been  gone  into,  in  regard  to  damming  the  long  level  of  this 
inert  stream,  Babel  high  if  the  party  pleased,  we  should  have 
shown  that  all  the  glittering  heaps  that  ever  loomed  up  before 
the  vision  of  the  wildest  projector,  would  not  begin  to  compen- 
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sate  the  inhabitants  of  this  valley  for  the  overwhelming  mis- 
chiefs and  perpetual  misery  which  were  certain  to  ensue.  This 
we  should  have  shown  to  the  Legislature  also,  had  the  use 
of  our  River  been  openly  proposed,  instead  of  being  stealthily 
usurped. 

4.  No  tribund,l  was  provided  by  the  Canal  Act,  and,  according 
to  the  construction  given  to  the  same  by  the  Supreme  Court, 
none  has  existed  in  the  Commonwealth  since  the  passage 
of  that  Act,  competent  to  determine  whtU  should  be  the  height 
of  the  Billerica  Dam ;  simply  because  there  is  not  a  magis* 
trate,  nor  a  court,  from  the  lowest  to  the  highest,  in  the  State, 
that  has  the  slightest  power  over  the  subject,  any  more  than 
the  puniQst  child  who  breathes  the  malaria  which  it  generates. 
Now  the  question  of  the  just  and  proper  height  of  the  Dam  is, 
in  all  cases  of  flowage,  the  central  lEind  vital  question.  Without 
a  power  to  restrict,  or,  at  least,  to  fix  unchangeably,  that  height, 
what  farmer  would  not  flee  God's  silver  streams  as  pestilential, 
which  otherwise  his  industry  might  coin  into  dollars  ? 

The  Legislature,  therefore,  in  referring  the  unfortunate  people 
of  this  valley  to  a  highway  jury,  sent  them  to  a  tribunal  utterly 
impotent  to  touch  any  essential  point  of  their  case.  To  the 
Mill  Acts,  mainly,  or  to  some  analogous  provisions  framed 
specially  for  the  occasion,  should  we  have  been  sent  for  ade- 
quate indemnity  and  permanent  security.  The  first  English 
Stuart  commanded  the  House  of  Commons  "  not  to  interfere 
with  the  Duke  of  Buckingham.'*  Practically,  the  Legislature, 
wielding,  for  tlie  time,  the  sovereignty  of  the  people,  commanded 
our  fathers  and  their  posterity  never  to  interfere  with  the 
Middlesex  Canal  Corporation ;  and  thus  for  two-thirds  of  a 
century  that  soulless  body  has  flourished  over  them  and  us, 
with  its  exultant,  humiliating  boast, — "  We  have  the  right  to 
raise  our  Dam  as  high  and  as  often  as  we  see  fit,  and  you  may 
help  yourselves  if  you  can."  But  even  the  provision  for  a 
wretched  pecuniary  remuneration,  to  be  determined  by  a  leap 
in  dark  waters,  and  to  be  given  at  once  for  all  future  time,  has 
proved  wholly  illusory.  Not  the  first  cent  has  ever  been  received 
for  all  the  devastation  we  have  described. 

The  Act  gave  only  one  year  to  prosecute  for  damages,  and, 
contrary  to  the  general  course  of  legislation  in  this  Common- 
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wealth,  it  required  no  notice  to  be  given,  to  the  riparian  towns 
and  proprietors,  of  the  intention  of  the  Canal  Corporation  to 
raise  their  Dam  indefinitely,  or  at  all,  and  to  appropriate  to 
themselves,  thereby,  the  best  part  of  our  estates.  In  this  it  must 
be  confessed  that  the  Act  was  quite  consistent ;  for  if  we  had 
been  notified,  we  should  have  been  powerless  to  exercise  any 
control,  or  to  impose  any  restraints, — even  to  make  application 
to  any  authority  that  could  do  so.  Thus,  the  Dam  was  raised 
by  little  and  little,  and  rather  stealthily^  we  think,  notwith- 
standing the  sovereign  power  over  the  subject,  with  which  the 
corporation  were,  in  an  evil  hour,  and  by  evil  hands,  invested. 
"  Thus  conscience  does  make  cowards  of  us  all."  In  1798 
they  built  a  new  frame  Dam,  one  foot  higher  than  the  ancient 
one  which  they  had  purchased.  To  this  they  added  flash 
boards,  and  then  they  put  a  sill  atop  of  the  crest,  and  flash 
boards  atop  of  that^  so  that  by  the  year  1809  they  had  added 
afoot  and  a  quarter  more^  making  two  feet  and  a  quarter  in 
all,  being  five  inches  more  than  the  entire  fall  of  the  Eiver 
between  us  and  the  Dam.  Then,  for  the  first  time,  a  suit  was 
brought  by  Captain  David  Baldwin,  a  large  meadow-owner,  on 
behalf  of  all.  It  was  an  action  at  Common  law,  for  erecting 
and  continuing  a  nuisance, — viz.,  the  Dam  across' the  Eiver  at 
Billerica.  It  is  probable  that  our  fathers  had  learned,  by  this 
time,  that  the  Dam  was  sacred  and  inviolable  under  the  Canal 
Act,  and  that  there  was  no  hope  of  redress  unless  it  could  be 
reached  by  other  means.  To  throw  off  the  harrassing  and 
terrible  oppression  of  the  Dam,  not  to  get  damages^  has  always 
been  the  earnest  longing  and  primary  aim  of  the  inhabitants  of 
this  valley.  The  action  was  entered  in  the  Common  Pleas, 
April,  1810,  but  tried  only  in  the  Supreme  Court,  at  the  October 
term,  1811.  The  eminent  Chief  Justice  Parsons  sat  in  the 
trial,  and  his  memory  is  endeared  to  this  community  by  the 
just  and  feeling  appreciation  he  evinced  of  the  peculiar  hard- 
ships of  our  situation,  and  by  the  equitable  spirit  in  which  he 
charged  the  Jury.  An  aged  citizen,  now  deceased,  was  wont  to 
say  that  the  Judge  did  every  thing  but  tell  the  Jury  what  verdict 
they  ought  to  bring  in.  It  was  given  against  us,  and  judgment 
entered  up  for  costs  to  the  defendants.  A  writ  of  review  was 
sued  out,  and  a  trial  had  thereon  in  October,  1812.    Judge 
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Parker  presided  at  this  trial,  and  charged,  more  wannljr,  the 
other  way.  A  verdict  was  again  rendered  for  the  defendants, 
and  judgment  for  costs. 

These  were  the  only  trials  in  which  our  cause  was  ever  sub- 
mitted to  a  jury,  and  it  becomes  us  to  state  the  reasons,  as  we 
understand  them,  why  we  were  defeated.  At  that  time,  there 
had  been  no  accurate  survey  of  the  river.  Colonel  Loammi 
Baldwin  had  executed  one  at  the  request  of  David  Baldwin, 
Esq.,  acting  for  us  all,  but  it  had  resulted  in  showing  a  descent, 
between  Wayland  and  i^e  Dam,  of  fofwr  feet  and  three  inches. 
Subsequently,  another  survey,  by  the  same  engineer,  was  pro- 
cured by  us,  as  has  been  stated;  and  now  some  light  was 
reflected  upon  the  probable  cause  of  the  fatal  error  in  the  first. 
In  proceeding  a  second  time  on  this  service.  Colonel  Baldwin 
avowed,  to  witnesses  now  living,  that  he  had  no  confidence  in 
the  Superintendent  and  agents  of  the  Canal,  and  that  he  had 
made  arrangements  to  guard  against  the  effect  of  disturbing 
the  levels  by  drawing  off  the  water  at  the  Dam  during  the 
process  of  survey.  On  reaching  the  vicinity  of  the  Dam,  it  was 
found  that  the  deed  had  been  done!  It  was  remarked  that 
rocks  which  had  not  seen  the  light  for  many  years,  showed 
their  dark  and  slimy  heada  high  above  the  surface. 

The  superintendent  was  openly  charged  with  the  artifice  by 
several  gentlemen,  and  answered  evasively.  On  that  occa- 
sion Col.  Baldwin  animadverted  severely,  to  him,  in  the  pres- 
ence of  all,  on  the  injustice  and  indecency  of  raising  the  dam, 
without  notice  to  the  River-towns  and  meadow-owners ;  declar- 
ing that  '^  he  was  ashamed  to  belong  to  such  a  Corporation." 

In  the  above-mentioned  trials,  evidence  was  introduced  to 
show  that  the  flowage  was  caused  by  sand-bars,  dense  growth 
of  large  water-plants,  rank  weeds,  and  other  natural  obstruc- 
tions in  the  channel.  The  meadow-owners  then  procured  an 
Act  incorporating  them  for  the  purpose  of  laying  assessments, 
collecting  money,  buying  machinery,  and  hiring  labor,  to  scour 
and  deepen  the  channel.  For  several  years,  with  huge  imple- 
ments, swimming  oxen,  and  men  neck  deep  in  mud  and  water, 
we  wrought,  as  best  we  might,  and  as  we  could  spare  time,  in 
the  cliannel  of  the  River.  Thus  we  added,  to  the  expense  of 
our  law-suits  and  the  bills  of  cost  recovered  by  our  adversaries,. 
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several  thousand  good  dollars  more.  It  was  all  in  vain.  No 
removal  or  sensible  mitigation  of  the  evil  was  effected.  This 
was  the  state  of  things  when,  in  1828,  the  Canal  Proprietors 
erected  a  new  stone  dam,  thoroughly  cemented,  and  much 
tighter,  and  also  two  feet  and  a  quarter  higher  than  the 
preceding  one ;  making  the  whole  incireased  altitude,  since  the 
Canal  proprietors  came  into  possession,  three  feet  and  three 
inches.  This  dam  was  completed  in  September,  1828 ;  and  as 
the  next  season  happened  to  be  very  dry,  we  were  not  aware 
of  its  erection  until  the  August  following,  when  we  were  served 
with  notice  by  a  great  and  protracted  flood.  Then  the  meadow 
proprietors  commenced  a  fresh  suit  at  Common  Law,  for  the 
unlawful  erection  and  maintenance  or  heightening  and  tight- 
ening of  the  dam.  This  action  was  commenced  and  prosecuted 
under  the  advice  and  direction  of  some  of  the  most  learned 
and  eminent  counsel  in  the  country,  viz. :  Jeremiah  Mason, 
Benjamin  Band  and  Franklin  Dexter.  After  elaborate  argu- 
ments, and  considerable  delay,  though  there  was  no  jury 
trial,  the  Court  decided  fliat  the  Canal  Proprietors,  by  their 
charter,  had  a  right  to  raise  the  Dam,  at  any  time,  and  to  any 
height  necessary  or  expedient  for  the  purposes  of  their  crea- 
tion ;  that  of  this  necessity,  or  expediency,  they  were  consti- 
tuted, by  the  Legislature,  the  judges;  and  that  the  only 
remedy  of  persons  aggrieved  by  the  flowing  of  their  lands,  was 
under  the  Charter. 

Several  other  suits  have  since  been  brought  by  individual 
meadow-proprietors,  the  last  of  which  was  decided  in  1867, 
and  all  adversely  to  us.  It  was  decided  in  one  of  them,  that 
tlie  time  limited  for  petitioning  for  a  Committee  to  estimate 
damages, — ^viz., — one  ^eor,  begins  to  count  from  the  completion 
of  a  new  dam,  or  of  a  new  addition  to  the  height  thereof;  not 
from  the  date  of  the  damage  accruing  therefrom.  The, words 
of  the  Act  are,  '^  within  one  year  from  the  time  of  the  damage 
done."  The  last  suit  referred  to  was  brought  by  a  meadow- 
proprietor  against  a  miller  or  manufacturer,  to  whom  the 
Canal  Proprietors  pretend  to  have  sold  their  Dam,  Mills,  and 
waier  privileges  of  every  sort,  in  this  Biver.  The  plaintiff  in 
the  action  was  sent  out  of  Court,  on  the  ground  that  his  remedy 
is  against  the  Ca/nal  Proprietors.    Thus  the  sorry  satisfaction 
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of  a  peouniary  compensation  for  the  newest  outrage,  which 
would,  in  fact,  be  no  satisfaction,  so  long  as  all  the  old  ones 
remain  sanctioned  and  consolidated  bj  time,  was  definitely 
lost.  If  damages  could  be  recovered  for  the  last  increment 
of  injury,  the  amount  would  probably  be  very  trifling, 
for  the  very  reason  that  we  had  been  so  enormously  injured 
before ! 

The  new  Stone  Dam  had  been  built  a  year,  into  one  month, 
before  we  had  any  knowledge  of  it. 

Only  this  one  month,  according  to  the  construction  of  the 
Court,  would  have  been  allowed  us  to  present  our  Petition,  of 
which  twenty  days^  notice  was  required  to  be  given  to  the  Canal 
Corporation, — a  requirement  which  shows  that  the  Canal  Corpo- 
ration had  no  prejudice  against'  notice^  when  it  was  to  be  given 
by  the  right  party.  But  we  met  with  a  great  difficulty  in 
employing  our  little  month  to  advantage,  in  the  field,  at  best 
rather  sterile,  of  statutory  damages.  There  was  no  court  in 
existence,  to  which  we  could  apply.  The  old  Court  of  Sessions 
was  the  one  named ;  but  it  had  been  abolished  in  1827,  and  that 
item  of  its  jurisdiction  created  by  the  Canal  Act,  had  not,  as  we 
are  advised,  been  transferred  to  any  other  t^bunal.  It  was 
only  in  the  year  1840,  and  this  at  the  instance  of  our  counsel, 
Messrs.  Rand  and  Dexter,  that  this  lost  treasure  was  recovered, 
and  the  keeping  thereof  committed  to  the  Court  of  Common 
Pleas. 

The  Canal  Act  did  not  provide  for  filing  a  Petition  with  the 
Clerk  in  vacation,  so  that  the  institution  of  the  suit  might  date 
.  from  the  day  of  such  filing,  as  is  usual  in  such  cases,  ^he  suit 
could  date  from  a  day  in  term-time  only.  By  this  trick  of  the 
Statute,  about  three  months  might  be  lost  from  the  one  year  pre- 
scribed. Taking  into  view  the  fact,  and  the  doctrine  of  con- 
structive instead  of  actual  damage,  from  which  alone  we  could 
receive  notice,  we  must  conclude  that  the  chance  for  a  pecuniary 
remedy,  utterly  insufficient  if  obtained,  is  whittled  to  a  point 
amazingly  minute  and  mean,  even  supposing  the  search  for  a 
court  to  be  successful. 

The  Canal  has  been,  for  ten  years,  abandoned  and  broken  up. 
The  Company  have  sold  out  their  rights  in  this  river,  whether 
of  feeding  their  Canal,  driving  mills,  or  boating  to  the  Cause- 
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waj.  By  what  authorilgr  they  have  disposed,  to  a  private 
person,  of  a  franchise  granted  with  the  correlative  obligation  of 
maintaining  forever  a  great  ^public  channel  of  transportation 
and  travel,  is  not  obvious.  Other  canal  corporations  have  been 
obliged,  under  such  circumstances,  to  obtain  authority  from  the 
Legislature  to  make  such  conversion.  The  Middlesex  Canal 
Prqprietors  have  conveyed  these  water-privileges,  but  without 
warranty,  to  a  person  now  in  possession,  who  claims  .as  a  ffi»7/- 
privilege  all  that  was  granted  as  canal  and  boating  privileges ; 
consequently,  the  right  of  keeping  up  the  Dam  at  its  present 
height,  and,  of  course,  that  of  increasing  it;  as  that  was 
undoubtedly  conveyed  to  him  with  the  rest,  if  any  thing  more 
than  the  old  Richardson  Mills  was  conveyed.  The  considera- 
tion of  this  conveyance  is  understood  to  have  been  the  sum  of 
eighteen  thousand  dollars;  when  the  aggregate  of  the  Canal 
Proprietors'  rights,  if  valid,  was  estimated  at  seventp-five  thou- 
sand  dollars ;  self-evident  proof  that  the  grantors  had  very  little : 
or  no  confidence  in  their  title;  otherwise,  they  would  have 
asked  for  it  a  price  that  approximated  to  its  real  value,  andi 
would  have  covenanted  to  warrant  and  defend  it.  In  the  aban- 
donment of  the  wreck,  they  might  have  restored  to  us  the  great, 
and  sacred  rights,  and  a  portion  of  the  vast  property,  which  they 
have  wrested  from  us.  They  had  it  in  their  power  to  do  kMs^ 
without  pecuniary  sacrifice,  because  the  old  mill-seat,  as  thay 
acquired  it,  would  have  sold,  we  think,  for  as  much  aa  thiqr> 
obtained  for  the  whole.  It  was  not  in  their  power,  nor  is  these 
any  power  on  earth,  adequate  to  do  us  friU  justice ;  but  th^ 
might,  in  their  last  hours,  have  done  a  graceful  conciliatory  aejt. 
Samuel  Hoar,  who  was  their  leading  counsel  through  aJl  liie 
litigation  to  which  we  have  alluded,  declared,  openly  and  vepMit- 
edly,  that  '*  whenever  the  Corporation  should  be  dissolved^  the 
Dam  must  come  down." 

In  view  of  these  things,  what  do  we  ask  of  our  fellow-eitiaMiis, 
the  people  of  the  Commonwealth,  through  their  greftt  osgan, 
the  General  Court  ? 

We  ask  to  be  restored  to  the  "  right  of  enjoying  and.  defend- 
ing our  lives,  and  of  possessing  and  protecting  property." 
We  ask  justice  for  the  past,  and  security  for  the  future.  But 
we  do  not  ask  you  to  legislate  any  man's  money  out  of  his 
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pocket  into  ours.  That  would  be  doing  the  same  "sort  of  thing 
that  we  complain  of.  We  ask  simply  to  be  permitted  to  prose- 
cute suits  before  the  ordinary  tribunals,  for  the  yindication  of 
our  rights,  and  indemnification  of  our  wrongs. 

1.  That  the  Honorable  Houses  authorize  the  appointment  of 
commissioners  to  take  testimony  touching  the  facts  set  forth  in 
this  complaint  and  petition,  and  any  other  facts  which  they 
may  deem  material  to  the  matters  in  controversy  between  us 
and  the  authors  of  these  trespasses,  nuisances,  and  damages  of 
every  sort,  from  the  first  encroachment  down  to  the  time  of 
the  examination  ;  and  that  said  commissioners  be  required  to 
report  the  same  to  the  Governor  of  the  Commonwealth,  prior 
to  the  first  day  of  next  December. 

2.  We  pray  that  the  limitation  of  the  time  for  commencing 
suits  for  damage  by  flowing  our  lands,  may  be  dispensed  with 
in  our  behalf,  and  that  such  period  as  you  may  deem  reason- 
able and  proper  may  be  allowed  us  for  prosecuting  for  said 
damage.  It  being  always  competent  for  the  Legislature  to 
extend  the  time  limited  by  any  legislative  act  for  bringing 
actions.  Whenever  limitation  acts  have  been  found  to  impose 
unmerited  hardship,  and  to  work  injustice,  the  Legislature 
■has  enlarged  the  prescribed  period,  so  as  to  save  or  restore  the 
right  of  action,  otherwise  lost.  This  takes  away  no  man's 
property.  It  only  opens,  for  examination  and  adjudication,  the 
question  whether  he  has  got  the  property  of  another  person. 
The  original  Act  was  passed  in  1786 ;  this  amendment  in 
1886.  So,  in  the  former  year,  the  Highway  Act  was  passed, 
limiting  the  time  to  apply  for  a  jury,  to  six  months ;  but  in 
1857  the  Legislature  enacted  that  if  an  owner  of  land  taken 
for  a  highway  did  not  in  fact  receive  notice  of  the  location  or 
alteration  of  such  highway,  he  shall  have  his  jury  to  assess 
damages,  at  any  time  within  six  months  after  such  location  or 
alteration  shall  come  to  his  knowledge. 

8.  We  pray  that  the  charter  of  the  said  Proprietors  of  the 
Middlesex  Canal  may  be  declared  null  and  forfeited,  and  the 
said  corporation  dissolved. 

4.  We  pray  that  the  limitation  of  the  time  wherein  applica- 
tion may  be  made  for  the  assessment  of  damages  against  the 
city  of  Boston,  for  the  flowing  of  lands  by  constructing  reser- 
voirs for  the  purposes  of  the  Act  entitled  "  An  Act  to  supply 
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the  City  of  Boston  with  Pure  Water,"  may  be  dispensed  with 
in  our  behalf,  and  that  we  may  be  all6wed  a  reasonable  period 
for  pursuing  the  remedy  for  such  flowing,  in  said  Act 
provided. 

B.  N.  HUDSON, 
JULIUS  M.  SMITH, 

Selectmen  of  Concord, 

W.  A.  STEARNS, 
SAM'L  SAGE,  Jr., 

Selectmen  of  Bedford, 

WM.  HEARD,  2d., 
J.  S.  DRAPER, 
LAFAYETTE  DUDLEY, 

Selectmen  of  Wayland. 

G.  F.  DUREN, 
JOEL  BOYNTON, 
ISAAC  BLAISDELL, 

Selectmen  of  Oarlisle. 

HENRY  VOSE, 
JOHN  W.  RICE, 
GEO.  W.  MOORE, 

Selectmen  of  Sudbury. 


House  op  Rbpbesentatives,  Feb.  23, 1860. 
Referred  to  the  Committee  on  Agriculture. 
Sent  up  for  concurrence. 

William  Stowe,  Clerk. 

Senate,  February  24, 1860. 

Concurred. 

S.  N.  GiFFOBD,  Clerk. 
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PETITION 

Of  Richabd  Heard  and  one  hundred  and  sixteen  others,  in 

REFERENCE  TO  DAMAGES  TO  LaNDS  BORDERING  ON  THE  SUDBURY 

River. 
To  the  Senate  and  House  of  Representatives : — 

The  Petition  of  the  undersigned,  inhabitants  of  Wayland,  in 
the  county  of  Middlesex,  respectfully  represents : 

That  your  petitioners  are  located  on  the  Eastern  side  of  Sud- 
bury River,  on  a  strip  of  territory  about  seven  miles  in  length, 
and  from  one  mile  and  a  half  to  three  miles  in  breadtli ;  and 
that  said  river  skirts  us  for  a  distance  of  five  miles  (reckoning 
sinuosities,  seven  miles,)  on  the  West,  with  a  range  of  low 
meadow  lands  lying  both  sides  thereof,  of  the  average  width  of 
half  a  mile  ;  that  said  river  is  one  of  the  most  sluggish  in  the 
known  world,  having  a  fall  of  only  one  inch  a  mile  from  here 
to  the  Canal  Dam,  so  called,  in  Billerica,  a  distance  of  twenty* 
two  miles ;  that  said  meadow  lands,  owing  to  the  annual  deposit 
from  Spring  freshets,  were  of  great  fertility  and  productiveness. 

Your  petitioners  further  represent,  that  the  Proprietors  of 
the  Middlesex  Canal  purchased  said  dam  about  the  year  1795, 
and,  from  that  time  to  the  year  1828,  did  make,  and  continue 
to  make,  without  any  notice  whatever  to  the  riparian  towns  or 
owners,  successive  small  additions  to  said  dam,  until  it  had 
attained  to  the  height  of  some  three  and  a  half,  feet  above  the 
old  Dam ;  that  by  reason  of  this  increased  height,  the  water 
has  been  set  back  upon  us,  for  periods  more  or  less  protracted, 
according  as  it  best  suited  the  purposes  of  said  Proprietors, 
both  for  the  Canal  and  for  their  mills ;  that  the  water  has  been 
made  to  overflow  our  beautiful  and  productive  interval,  thirty 
miles  in  length, — ^including  the  bends, — converting  the  entire 
valley  into  a  Dead  Sea ;  that  thereby  the  agricultural  prosperity, 
as  well  as  the  peace  and  health  of  our  fathers,  ourselves,  and  our 
children,  have  suffered  incalculably ;  and  all  this  without  the 
slightest  indemnification,  in  any  shape  whatsoever;  but,  on 
the  contrary,  with  the  positive  loss  and  sinking  of  many  thou- 
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sands  of  dollars,  in  litigation  running  through  half  a  century, 
and  in  fruitless  efforts  to  quicken  and  facilitate  drainage  by 
cleaning  and  deepening  the  channel  of  the  river. 

And  your  petitioners  further  represent,  that  this  vast  nuis- 
ance, destructive  as  it  was,  did  not  entirely  expel  us  from  this 
best  portion  of  our  lands;  for  we  often  got  a  partial  crop  of  hay, 
and  in  very  dry  times  a  full  crop,  which,  though  diminished  by 
the  flowage,  both  in  quantity  and  value,  continued  to  be  of  con- 
siderable importance ;  that  this,  together  with  a  greater  or  less 
product  of  cranberries, — of  late  years  highly  appreciated  in  the 
market, — afforded  us  some  consolation  under  our  great  losses 
and  injuries.  But,  about  eight  years  ago,  the  city  of  Boston 
purchased  and  built  two  gigantic  reservoirs,  high  up  towards 
the  head  waters  of  Sudbury  River  and  Assabet  River,  whose 
confluence  below  us  forms  Ooncori  River, — which  is,  in  fact,  a 
continuation  of  Sudbury  River,  lying  along  the  same  unvary- 
ing level  of  the  valley ;  that  said  purchase  and  construction 
was  designed  to  satisfy  the  demand  for  damages,  made,  by  said 
Proprietors  of  Middlesex  Canal  and  others,  upon  the  City  of 
Boston,  for  diverting  a  portion  of  their  water,  by  turning  to 
the  City  the  flow  of  Cochituate  Lake^  and  that  since  the  time 
above  mentioned,  said  reservoirs  (which  we  are  pleasantly  told, 
by  the  Water  Board  of  the  City,  are  "  for  compensating  and 
lessening  damages  in  a  dry  iimej^^  have  precipitated  upon  us, 
during  every  Summer,  two  or  three  times  as  much  as  would 
naturally  have  flowed  from  said  lake ;  and,  during  the  months 
of  July  and  August,  three  or  four  times  as  much, — ^viz. :  about 
18,000,000  gallons  a  day,  against  5,000,000  gallons  diverted  by 
the  Boston  Aqueduct,  and  about  one-third  more  than  the  daily 
consumption  of  water  in  that  City. 

And  your  petitioners  further  and  finally  represent,  that  these 
deluges,  coming  regularly  in  or  near  crop-time,  and  most  and 
worst  in  a  dry  time^  when  we  have  been  accustomed  to  look  for 
a  temporary  suspension  of  persecution  from  the  opposite  quar- 
ter, have  given  the  finishing  blow  to  all  our  hopes  of  profit  or 
enjoyment  from  our  River  Meadows.  For  several  years,  we 
have  not  derived  a  cent  from  them,  in  any  shape ;  and,  what  is 
far  worse,  this  fine  expanse  of  twelve  hundred  acres,  formerly 
clothed  with  the  richest  verdure,  and  loaded  with  wealth  of 
spontaneous  products,  is  now,  when  the  water  more  or  less  sub- 
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sides,  conyerted  iato  an  unraghtly  and  pestilential  scene  of 
decaying  vegetation ;  and  for  this  fatal  nuisance,  also,  we  have 
received  no  manner  of  indemnity.    . 

Wherefore  we  pray  that  your  Honorable  Houses  will  take 
into  consideration  these  great  and  long  continued  grievances, 
and  grant  us  such  relief  as  your  wisdom  may  devise,  and  such 
as  the  extreme  aggravation  and  urgency  of  the  case  demand. 


Richard  Heard. 
Horace  Heard. 
S.  Reeves,  Jr. 
Isaac  Warren. 
Sylvester  Reeves. 
Wm.  R.  Dudley. 
James  Francis. 
Henry  Reeves. 
Josiah  W.  Parmenter. 
NeweU  Heard. 
S.  H  M.  Heard. 
Sumner  Moore. 
Albert  Allen. 
Abel  Glezen. 
Chas.  H.  Campbell. 
Wm.  Heard. 
P.  F.  Heard. 
John  B:  Wight 
George  E.  Sherman. 
Wm.  C.  Grout 
S.  M.  Thomas. 
Thomas  Y.  Damon. 
Asahel  Sherman. 
Eb'r  Cutting. 
J.  B.  Sherman. 
William  Baldwin. 
J.  D.  Parmenter. 
Nathan  S.  Johnson. 
Abel-  Heard. 
Leon'd  H.  Drury. 
Wm.  Heard,  2d. 
David  Smith. 
Stukely  Carpenter. 
Warren  Bemis. 
B.  H  Dudley. 
Edward  H.  Sherman. 
Luther  H  Sherman. 
Calvin  Sherman. 
Thomas  Maynard. 
Augustus  Heard. 
Luther  B.  White. 
Walter  Reeves. 


Edw*d  Maynard. 
Josiah  D.  Johnson. 
James  A  Draper. 
James  S.  Draper. 
James  Draper. 
Jonas  Bennett 
Jaoob  Ulman. 
Stephen  Jameson. 
Hasting  R.  Wentworth. 
Wm.  Loker. 
James  M.  Bent 
Greorge  Heard. 
Henry  D.  Parmenter. 
Charles  Coolidge. 
H.  R.  Newton. 
Isaac  Allen. 
B.  B.  Ward. 
Adoniram  J.  Puffer. 
L.  Swan. 
G.  M.  Saunders. 
M.  Page. 
Frederick  Heard. 
S.  K.  Sawyer. 
Tho's  Adlington. 
James  Adlington. 
Henry  Wight 
Ira  B.  Draper. 
Lewis  Dudley. 
Edmand  Russell. 
Charles  Russell. 
Wm.  Russell. 
George  Gleason. 
Jude  Damon. 
Isaac  Jennison,  Ndtick, 
Phinehas  Gleason. 
Horatio  G.  Hammond. 
Lewis  C.  May. 
James  B.  Stone, 
Marshall  Grarfield. 
John  C.  Butterfield. 
Charles  Fairbank. 
Charles  Loker. 
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Charles  W.  Beeves. 
E  A.  Dudley. 
Patrick  Dolan. 
Joseph  Rice. 
Lewis  Jones. 
Joseph  A.  Roby. 
E.  A.  Peirce. 
Ebenezer  Ames. 
Otis  Loker. 
Calvin  Garfield. 
Eph'm  Farwell. 
John  M.  Wiggin,  M.  D. 
Wm.  Bent* 
Gilbert  Bent. 
E.  L.  Haile. 
Fred.  Wendt. 


Artemas  Bond. 
Paul  Loker,  Jr. 
Jefferson  Loker. 
Caleb  H.  Adams. 
D.  R.  Parmenter. 
Wm.  V.  Chaloner. 
William  Mason. 
Michael  Doyle. 
Edward  Rice. 
William  Callahan. 
Jonas  M.  Morse. 
Dexter  Sherman. 
Wm.  Sherman. 
Wm.  Eagan. 
R.  F.  FuUer. 
David  Heard. 


House  op  Representatives,  February  28, 1859. 

Referred  to  the  Committee  on  Agriculture. 
Sent  up  for  concurrence. 

William  Stowe,  Clerk. 


Concurred. 


Senate,  February  24, 1859. 
S.  N.  GiFPOBD,  Clerk. 
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P  Ef'  I  T  I  O  N 

Op  Henry  Vosb  and  one  hundbbd  and  seventy-six  others,  op 
Sudbury,  in  aid  op  the  Petition  op  the  Towns  op  Con- 
cord, Wayland,  Sudbury,  Bedford,  and  Carlisle. 

To  the  Honorable  Senate  and  House  of  Representatives^  in 
General  Court  assembled. 

The  undersigned  would  respectfully  represent  to  your  honor- 
able body,  that,  at  a  legal  Town  Meeting,  held  in  the  town  of 
Sudbury,  on  the  Tenth  day  of  February,  1859,  it  was  voted, 
unanimously,  that,  the  Selectmen  of  said  Town  be  instructed 
to  petition  the  Legislature,  in  reference  to  the  flowing  of  land 
bordering  on  Sudbury  River,  in  said  Town  of  Sudbury. 

Therefore  the  undersigned  would  respectfully  represent  to 
your  Honorable  Body,  that  there  is,  in  said  Sudbury,  bordering 
on  and  lying  contiguous  to  Sudbury  River,  from  one  thousand 
to  twelve  hundred  acres  of  land,  consisting  of  upland  and 
meadow,  the  value  of  which,  in  the  year  1793,  at  a  fair  esti- 
mate, was  seventy-five  dollars  per  acre. 

And  your  Petitioners  would  further  represent  to  your  Honor- 
able Body,  that,  by  reason  of  two  large  reservoirs  having  been 
formed  and  maintained,  one  in  the  town  of  Hopkinton,  Mass., 
and  one  in  the  town  of  Marlboro',  Mass.,  and  also  by  reason  of 
the  "  Middlesex  Canal  Dam,"  erected  across  the  Concord  River 
at  Billerica,  said  land  has  been  flowed,  causing  a  depreciation* 
of  its  former  value,  of  at  least  seventy-five  per  cent. 

And  your  Petitioners  would  also  represent  to  your  Honorable 
Body,  that  the  usual  annual  amount  of  hay  secured  from  the 
aforesaid  meadows,  before  they  were  flowed,  was  one  thousand 
tons,  while  in  the  year  1868  the  crop  of  hay  secured  from  said 
meadows,  did  not  amount  to  more  than  one  hundred  tons ;  and 
that  the  usual  annual  crop  of  cranberries,  previous  to  the 
meadows  being  flowed,  amounted  to  three  thousand  bushels, 
while  the  crop  of  cranberries  in  1858  did  not  amount  to  ten 
bushels. 

And  your  Petitioners  would  also  remind  your  Honorable  Body, 
of  the  injury  to  the  health  of  the  people  living  in  the  immedi- 
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ate  Ticinity,  of  so  largo  a  body  of  almost  stagnant  water,  with  a 
large  amount  of  vegetable  matter  decomposing  in  it,  daring  the 
warm  season  of  the  year. 

Wherefore  your  Petitioners  pray,  that  your  Honorable  Body 
will  pass  an  Act  for  the  removal  of  the  aforesaid  Reservoirs  and 
Dam,  or  such  parts  thereof  as  your  Honorable  Body  shall  deem 
expe^ent  and  equitable,  and  necessary  for  the  reclaiming  of 
the  aoove  mentioned  lands,  for  the  purposes  of  agriculture, 
and  for  such  further  relief  as  may  be  suited  to  our  case : 
And  your  Petitioners,  as  in  duty  boimd,  will  ever  pray. 

Henry  Vosb, 
John  W.  Rice, 
Geobge  W.  Moobe, 

Selectmen  of  Sudbury. 


John  Eaton. 
C.  W.  Eaton. 
Addison  Parmenter. 
John  Goodnow,  2d. 
Greorge  Goodnow. 
Jonas  S.  Hunt. 
Edwin  A.  Geny. 
Joel  F.  Parmenter. 
Asahel  Dakin. 
Wm.  H.  Moore. 
Marshall  Moore. 
Obadiah  Perry,  Jr. 
Greorge  Lovering. 
Ephraim  Moore. 
Drury  Fairbank. 
Calvin  Morse. 
Levi  Perry. 
I.  H.  Gerry. 
B.  H.  Richardson. 
Rufus  Brigham. 
Joseph  Smith. 
John  P.  Allen. 
Martin  N.  Hudson. 
Emory  Hunt. 
Dexter  C.  Jones. 
Chas.  Hunt. 
Bradley  Hemenway. 
Nichols  B.  Hunt. 
Enoch  Kidder. 
Dexter  Robinson. 
James  B.  Puffer. 
Wm.  Rice. 
Oliver  R.  Rice. 


Tyler  Brooks. 
Cyrus  Hunt. 
Greorge  W.  Stone. 
Andrew  Hunt. 
Marshall  Jones. 
Azariah  Walker. 
Thaddeus  Moore. 
Linus  H.  Shaw. 
Everett  O.  Clark. 
Francis  N.  Moore. 
Benjamin  C.  WitheralL 
WilUam  Stone. 
Robert  D.  Scott 
Aaron  Hunt. 
Newell  Hunt. 
Edward  W.  Eaton. 
Cyrus  Taylor. 
George  Taylor. 
Timothy  Johnson. 
Elisha  Moore,  2d. 
Charles  Parmenter. 
Asahel  Parmenter. 
Lucius  P.  Bent. 
Jonas  Hunt 
George  H.  Haynes. 
L.  E.  Conant 
Gardner  Darling. 
Martin  M.  Casay. 
L.  G.  Hunt 
Greorge  Coulage. 
John  Groodnow,  3d. 
Samuel  Bent 
Saml.  Bent,  Jr. 
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H.  S.  Flagg. 
James  Dow. 
Abel  B.  Jones. 
Levi  Dow. 
Joseph  Thompson. 
Frank  Garfield. 
Charles  Grerry. 
Boland  Cutter. 
John  H.  Dakin. 
Abijah  Powers. 
Edwin  Arnold. 
Nelson  Fairbank. 
James  P.  Willis. 
George  Barker. 
Webster  Moore. 
Josiah  Gleason. 
John  Taylor. 
Wm.  A.  Clapp. 
James  J.  Puffer. 
Ephraim  Stone. 
Nathaniel  J.  Young. 
Uriah  Moore. 
Erastus  Dickinson. 
Jonas  Tower. 
S.  A.  Jones. 
Sewall  Taylor. 
Albert  H.  Moore. 
Daniel  Smith. 
Edwin  Harrington. 
Charles  Haynes. 
Isaac  Clark. 
Wm.  F.  Jones. 
Aaron  Johnson. 
Lemuel  P.  Brown. 
Wm.  Brigham. 
Isaac  M.  Jones. 
Wheeler  Moore. 
George  Moore. 
Alfred  Thonapson. 


George  W.  Willis. 
John  B.  Goodnow. 
Charles  A.  Cutter. 
Abel  B.  Richardson. 
Josiah  Richardson. 
Nichols  Brown. 
Greorge  Smith. 
Elisha  W.  Haynes. 
Thomas  B.  Battles.^ 
Henry  T.  Battles. 
F.  F.  Walker. 
John  Jones. 
David  J.  Gerry, 
Thomas  E.  Bent 
Samuel  B.  Rogers. 
Loring  Eaton. 
Marshall  G.  Eaton. 
J.  P.  Fairbank. 
Israel  H.  Brown. 
Newell  Bent. 
Elisha  Moore. 
John  Hunt. 
Thomas  Bent 
Joseph  T.  Archer. 
John  Conant 
Charles  Thompson. 
James  Rielley. 
John  Haynes. 
Leander  Haynes. 
Hopestill  Brown. 
Adam  N.  Smith. 
Reuben  Haynes. 
W.  A.  Haynes. 
E.  A.  Conant 
Martin  Browne. 
William  Gibbs. 
Leander  A.  Haynes. 
Cyrus  W.  Gleeson. 
John  B.  Plympton. 


House  op  Representatives,  February  23, 1859. 
Referred  to  Committee  on  Agriculture. 
Sent  up  for  concurrence. 

William  Stowe,  Clerk. 


Concurred. 


Senate,  February  24, 1859. 
S.  N.  GiPFORD,  Clerk. 
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PETITION 

Of  Eujah  Wood,  Jr.,  and  one  hundred  and  seventy-eight 
OTHEaas,  Legal  Voters  in  Concord,  in  relation  to  Lands 

LYING  ON  the  BORDERS  OP  SUDBURY  AND  CONCORD  RiVERS. 

To  the  Honorable  the  Senate  and  House  of  Representatives  of 
Massachusetts,  in  General  Court  assembled: 

The  undersigned,  inhabitants  of  the  town  of  Concord,  in  the 
County  of  Middlesex,  respectfully  represent  to  your  Honorable 
Bodies : — 

.  That  there  is  an  extensive  and  valuable  tract  of  alluvial 
land  lying  on  the  borders  of  the  Sudbury  and  Concord  Rivers 
in  the  centre  of  the  County  of  Middlesex  aforesaid,  extending 
in  length  about  twenty-five  miles,  and  from  a  quarter  to  half  a 
mile  in  width,  together  with  other  adjacent  lands,  which  it  is 
now  impossible  to  drain ;  all  which,  if  they  could  be  properly 
drained,  would  be  equal  in  agricultural  capacity  to  any  lands 
in  the  State : — 

That^  these  rivers  have  a  very  sluggish  current  through  their 
whole  course,  and  but  a  few  feet  of  fall ;  and  by  a  slight  obstruc- 
tion the  water  is  thrown  back  over  this  whole  alluvial  for- 
mation : — 

That  in  ancient  times,  liberty  was  granted  by  the  Proprietors 
or  Commoners  of  Billerica,  to  erect  a  dam  across  the  Concord 
River,  at  North  Billerica,  to  encourage  the  construction  of  a 
grist-mill, — and  that,  at  a  subsequent  period,  the  Proprietors  of 
the  Middlesex  Canal  purchased  this  dam,  and  raised  it  still 
higher,  for  the  purpose  of  making  the  Concord  River  a  feeder  of 
said  Canal, — and  that  said  Proprietors,  at  different  times,  made 
additions  to  said  dam,  and  that  in  consequence  of  the  obstruc- 
tion caused  by  this  dam,  the  said  alluvial  lands  have  been 
greatly  injured, — that  this  injury  has  been  increasing  during 
this  long  period,  until  lands  that  were  formerly  among  the 
most  valuable  lands  in  the  County,  are  now  almost  valueless: — 

That  the  taxable  value  of  these  lands  has  been  thus  reduced, 
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at  a  loss,  to  the  several  towns  in  which  they  lie,  of  seyeral 
hundred  thousand  dollars : — 

That  now  large  portions  of  these  lands  are  mere  stagnant 
marshes,  and  prolific  sources  of  miasm  and  disease,  to  the 
great  danger  and  injury  of  the  inhabitants  dwelling  upon  their 
borders : — 

That  individual  owners  of  these  lands  have  sought  legal 
redress,  by  bringing  suits  against  the  said  Canal  Proprietors, 
but,  owing  to  the  special  legislation  in  favor  of  the  Canal 
Company,  and  the  ruling  of  the  Courts,  have  failed  to  obtain 
redress : — 

That,  as  law-abiding  citizens,  they  have  abstained  from  all 
acts  of  violence,  and  quietly  submitted  to  the  wrongs  and  injuries 
they  were  suffering,  because  it  was  supposed  that  other  impor- 
tant public  interests  were  being  benefited : — 

And  they  further  represent,  that  the  Middlesex  Canal,  for 
the  benefit  of  which  this  dam  has  been  kept  up,  has  been  dis- 
continued, and  the  supposed  public  benefit  resulting  from  said 
dam,  no  longer  requires  that  it  should  be  kept  up, — but  that, 
instead  of  removing  the  said  dam  when  the  Canal  was  discon- 
tinued, the  said  Proprietors,  in  violation  of  every  principle  of 
right  and  justice,  and  without  any  authority  therefor,  sold  the 
said  dam  to  another  party,  for  a  purpose  never  granted  to  saic^ 
Proprietors,  and  that  it  is  now  kept  up  to  its  full  height,  to  our 
great  and  continued  injury,  merely  for  manufacturing  purposes, 
that  are  of  importance  only  to  individuals,  and  which  may  be 
carried  on  by  other  means  than  the  power  furnished  by  this 
dam.  ^ 

Wherefore  the  said  petitioners  pray  your  Honorable  Bodies 
to  inquire  and  examine  into  the  wrongs  and  injuries  herein  set 
forth,  and  provide  for  them  such  relief  in  the  premises  as  justice 
and  equity  may  require. 

Concord,  February  12, 1859. 

Elijah  Wood,  Jr.  Abiel  H.  Wheeler. 

Joseph  Reynolds.  Danl  Shattuck. 

Abel  Hunt  N.  Brooks. 

L.  F.  BalL  John  M.  Cheney. 

Geo.  W.  Todd.  J.  A.  Smith. 

Sami  H.  Bhoades.  J.  W.  WalooU. 
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Willard  Wilson* 
A.  Stacy. 
Nathan  Barrett. 
Levi  Miles. 
S.  M.  Holden. 
Rufus  Hosmer. 
Nathan  S.  Hosmer. 
Benj.  Hastings. 
Warren  Miles. 
Jos.  B.  Reynolds. 
Sami  Stiaples. 
H.  H.  Chapman. 
G.  H.  Conant. 
Julius  M.  Smith. 
Cyrus  Benjamin. 
€feorge  L,  Prescott. 
Urban  Derby. 
Edward  Derby. 
Francis  Monroe. 
James  P.  Brown. 
Alvin  Pratt. 
Charles  Bowers. 
John  W.  Garfield. 
George  Hosmer. 
David  Barrett. 
Elisha  Buttrick. 
Jonas  Buttrick. 
John  Raynolds. 
Charles  S.  Adkins. 
John  Stacy. 
Wm.  HaU. 
Geo.  R.  Hubbard. 
John  H.  Bent. 
James  Wrigfit. 
J.  M.  Billings. 
F.  E.  Buck. 
George  E.  Messer. 
T.  A.  Skinner. 
Enoch  Garfield. 
J.  S-  Johnston. 
T.  T.  Davis. 
E.  G.  Hayden. 
S.  Leonard  Seaver. 
John  Potter. 
Willard  T.  Farrar. 
Amos  Wheeler. 
Daniel  Garfield. 
Tilly  Holden. 
Wm.  H.  Wheeler. 
Ebenezer  Conant. 
H.  K.  Tosier. 
Joseph  Miles. 


Edwin  Wheeler. 
Alonzo  H.  Brigham. 
John  G.  Brigham. 
Israel  S.  Lee. 
Isaac  Miles. . 
Gardner  Wheeler. 
Hersey  B.  G.  Wheeler. 
Daniel  L.  Oarfield. 
Darius  Conant. 
Daniel  TarbeU. 
Thomas  Cousens. 
John  Hosmer. 
J.  Albert  Hosmer. 
Cha^s  E.  Dennis. 
Cyrus  Hosmer. 

A.  J.  Harlow. 
G.  Raynolds. 
Josiah  Bartlett 
F.  B.  Sanborn. 

B.  N.  Hudson. 
T.  J.  Hosmer. 
Joseph  D.  Brown. 
Jabez  Reynolds. 
Asa  C.  Collier. 
Abel  Hosmer. 
Cyrus  Hubbard. 
Charles  A.  Hubbard. 
Reuben  Rice. 

Wm.  H.  Rice. 
Jos^h  Dakin. 
Humphrey  H.  Buttrick. 
James  D.  Hosmer. 
Anthony  Wright. 
Charles  B.  Davis. 
Lewis.  Sampson. 
William  Wheeler. 
Abel  D.  Clark. 
John  Brown,  Jr., 
Simon  Brown. 
Francis  Stowell. 
Nehemiah  Ball. 
Sampson  Mason. 
Jonas  Melvin. 
Patrick  McArdle. 
Charles  Stowell. 
Cyrus  Peirce. 
Charles  E.  Snell. 
F.  M.  Gregory. 
Edward  Stowell. 
Stephen  Lynch. 
Geo.  B.  Davis. 
Thomds  Carey. 
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N.  Henry  Warren. 
Jabez  Growing. 
Francis  Potter. 
Andrews  Edwards. 
Lowell  Fay. 
Lewis  T.  Pratt 
Nathan  B.  Stow. 
Nathan  Derby. 
Henry  Derby. 
Amos  Melvin. 
Cyrus  Stow. 
F.  E.  Bigelow. 
Henry  A  Wheeler. 
C.  W.  Pray. 
Daniel  McSweeney. 
John  Burke. 
Bradfourd  Winn. 
William  Wood. 
Elijah  Wood. 
Thomas  J.  Farmer. 
Nathan  W.  Brooks. 
Sam'l  Dennis. 
Jno.  Dennie. 
Henry  L.  Shattuck. 
Jno.  S.  Wood. 
Wm.  F.  Potter. 
Edward  S.  Barrett 
E.  F.  Phelps. 
Moses  Hobson. 
Benj.  Tolman. 
William  Whiting. 
Cyrus  Warren. 


L.  Eaton. 
Joseph  Holbrook. 
Jonas  Hastings. 
Herman  Newton. 
Abel  B.  Heywood. 
James  Wood. 
Joshua  W.  Brown. 
J.  B.  Brown. 
J.  B.  Farmer. 
John  B.  Moore. 
William  Brown. 
L.  W.  Bean. 
John  Brown,  2d. 
Hiram W.  Jones. 
Marshall  H.  Holden. 
George  Bigelow. 
Daniel  B.  Clark. 
A.  PoUand. 
Peter  Hutohinson. 
Minot  Pratt 
Stedman  Buttrick. 
Chas.  W.  Flint 
Cyrus  H.  Jones. 
Timothy  Meek. 
Cyrus  Clark. 
Benjamin  Clark. 
Levi  Hutchins. 
Edmund  Hosmer. 
John  Wheeler. 
Joseph  Derby,  Jr. 
Alex.  Grimes. 


House  of  Representatives,  February  23, 1859. 
Referred  to  the  Committee  on  Agriculture. 
Sent  up  for  concurrence. 

William  Stowb,  Clerk. 


Concurred. 


Senate,  February  24, 1859. 
S.  N.  GiFFORD,  Clerk. 
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PETITION 

Op  p.  W.  Chamberlin  and  others,  inhabitants  of  Bedford,  in 
AID  of  the  Petition  of  the  Towns  of  Concord,  Sudbury,  and 

OTHERS,  ON  the   SUBJECT   OP  LaNDS  LYING  ON  CONCORD  RiVBB. 

To  the  Honorable  the  Senate  a/nd  House  of  Representatives  of 
Massachusetts^  in  General  Court  assembled : — 

The  undersigned,  petitioners,  inhabitants  of  the  town  of 
Bedford,  in  the  County  of  Middlesex,  respectfully  represent : 

That  they,  in  common  with  the  citizens  of  other  towns  border- 
ing upon  Concord  River,  are  interested  in  and  owners  of  what 
was  formerly  valuable  land,  lying  upon  said  river : 

That  since  the  incorporation  of  the  proprietors  of  the  Mid- 
dlesex Canal  Company,  in  1793,  and  by  the  erection  of  the 
new  dam  in  1796,  on  said  Concord  River,  the  lands  of  your 
Petitioners  have  been  gradually  diminishing  in  productiveness, 
and,  consequently,  in  value : 

That  said  Corporation  built  another  dam,  higher  than  the 
former  one,  and  of  more  permanent  material,  in  1828,  on  the 
said  river ;  tliat  since  that  time  said  lands  have  become  com- 
paratively valueless  to  the  interest  of  agriculture,  and  at  the 
same  time  reducing  the  taxable  value  of  the  estates,  to  the 
extent  of  about  one-seventh  of  the  total  number  of  acres  of 
land  contained  within  the  limits  of  this  Town. 

Your  Petitioners  further  represent  that  this  destruction  of 
private  property,  and  diminution  of  public  interest,  was  the 
natural  result  of  raising  and  holding  the  water,  by  means  of 
said  dam  or  dams,  about  three  and  one-half  feet  higher  than  the 
original  height  of  the  Mill-dam  on  said  river ;  which  it  is  claimed, 
by  the  aforesaid  Corporation,  that  they  were  authorized  to  pur- 
chase and  to  hold  with  the  privilege  of  using  the  water  of  said 
river  for  the  purpose  of  operating  the  proposed  Canal,  at  their 
own  discretion,  forever,  and  that  any  claim  for  damage  done  by 
flowage,  turning  of  water-courses,  and  the  taking  of  land  for  the 
use  of  the  said  proposed  Canal,  should  be  claimed  within  one 
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year,  and  if  not  paid  in  twenty  days,  application  was  to  be 
made  to  the  Court  of  (General  Sessions  of  the  Peace,  as  in  the 
case  of  highways.  Your  petitioners  submit,  that,  from  an  exami- 
nation of  the  facts  in  their  case,  it  will  become  apparent,  how- 
CTer  well  the  then  Common  Law  remedy  for  damage  in  the  case 
of  highways  might  have  been  applied  to  the  case  between  parties 
upon  the  immediate  route  of  the  said  Canal,  the  same  principles 
could  not  have  so  well  applied  to  parties  who  were  affected  at  a 
distance  from  the  point  of  operation  on  said  Canal ;  for  the 
reason  that  a  committee  could  not  have  estimated  the  proper 
amount  of  damage,  at  the  time,  that  might  accrue  upon  lands 
lying  at  a  distance  of  ten  or  twenty  miles  from  said  dam,  within 
the  time  specified  in  said  Act  of  Incorporation ;  or,  if  an  approxi- 
mation of  the  same  could  have  been  attained,  the  amount  of 
damage  awarded  to  thousands  of  claimants  would  have  silenced 
aU  further  prosecution  of  the  object  of  the  said  Corporation. 
Thus,  your  Petitioners  haye  been  cut  off,  at  every  point,  from 
redress  of  their  great  grievance,  which,  with  the  loss  of  the 
costs  of  suits,  in  addition  to  the  depreciation  in  the  value  of 
their  lands  in  the  several  towns  lying  above  said  dam,  on  the 
river  aforesaid,  would  far  exceed  in  amount  the  total  receipts 
received  by  said  Corporation,  on  account  of  tolls,  during  the 
whole  time  said  Canal  was  in  operation ;  taking  the  account  as 
shown  by  the  books  of  the  Corporation  for  the  term  of  twenty 
years  after  the  year  1881,  as  an  average  for  the  whole  term, 
it  being  represented  to  be  about  $884,937,  or  about  $20,000 
annually.  And  that  since  about  the  year  One  thousand  Eight 
hundred  and  Fifty-One,  said  Corporation  have  voluntarily 
relinquished  the  use  of,  and  closed,  their  said  Canal,  as  a  public 
accommodation ;  and  that  in  1852  said  Corpc  ration  voluntarily 
memorialized  the  Legislature  to  release  the  said  Proprietors 
from  any  further  obligation  to  support  said  Canal. 

Therefore,  your  Ptftitionera,  in  aid  of  the  Petition  of  the  Towns 
of  Concord,  Sudbury,  and  others,  on  the  same  subject,  pray  your 
Honorable  bodies  to  hear  and  consider  the  subject  of  their  griev- 
ances ;  and,  in  consideration  of  the  recent  act  of  said  Corporation 
in  closing  their  said  Canal  as  a  public  accommodation,  and  at  the 
same  time  holding  its  franchise  for  private  use  and  profit,  fur- 
ther pray,  that,  so  much  of  the  original  Act  of  Incorporation 
and  the  several  Acts  in  addition  thereto,  as  relates  to  the  use  of 
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the  waters  of  the  Concord  River,  as  have  been  acquired  for  the 
use  of  said  Canal  by  said  Corporation,  may  be  henceforth  re- 
.pealed  and  Toid. 

And,  as  in  duty  bound,  will  CTer  pray. 


P.  W.  Chamberlin. 
Samuel  Sage. 
John  D.  Billings. 
Thomas  Stiles. 
Thaddeus  H.  Davis. 
J.  P.  Hastings. 
Uriah  Goodwin. 
Saml  Sage,  Jr. 
James  O.  Draper. 
Abner  Atwood. 
Jonathan  BoutweU. 
Edson  Hosmer. 
Stephen  Haynes. 
William  Parker. 
Nathan  O.  Reed. 
E.  P.  Davis. 
Benj.  J.  Davis. 
D.  M.  Hollis. 
Wm.  Clark. 
Jonathan  Lane. 
Ephraim  Jones. 
Henry  Wood. 
Moses  J.  Brown. 
Joseph  Hartwell. 
Henry  Hosmer. 
Edward  Merritt 
Joseph  M.  Butterfield. 
Isaac  Merriam. 
Charles  W.  Webber. 
Greorge  Isaac. 
A.  B.  Adams. 
Marcus  B.  Webber. 
C.  R.  Robbins. 
William  Goodwin. 


Daniel  Twiss. 
Elias  Skelton. 
Merton  Simonds. 
Orlando  Bacon. 
Abel  Flint. 
James  M.  Pushee. 
J.  N.  Osgood. 
W.  F.  Blake. 
A.  P.  Johnson. 
Edward  Flmt. 
William  F.  Frost. 
William  Proctor. 
Jos.  Hosmer. 
John  Bacon. 
John  O.  Bacon. 
T.  B.  Hosmer. 
Leander  Hosmer. 
Albert  Bacon. 
J.  A.  Bacon. 
Henry  Goodwin. 
Lyman  Cole.    * 
W.  O.  WiUis. 
Oliver  J.  Lane. 
John  Clark. 
WiUiam  D.  Reed. 
Jos.  H.  Goodwin. 
Elbridge  W.  Steams. 
Isaac  L.  Watts. 
Joseph  Phelps. 
Chs.  M.  Butterfield. 
Henry  A.  Gleason. 
L.  P.  Gleason. 
George  Simonds. 
J.  W.  Simonds. 


House  op  Representatives,  February  26, 1859. 
Referred  to  the  Committee  on  Agriculture. 
Sent  up  for  concurrence. 

WiLUAM  Stowe,  Clerk, 


Concurred. 


Senate,  February  28, 1859. 
S.  N.  GiPFOBD,  Clerk. 
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REPORT 

On  the  Petition  of  the  Toums  of  Coneordy  Waplandj  Sudbury ^ 
Bedford^  and  Carlisle^  praying  for  the  removal  of  a  nuisance 
and  unauthorized  encroachments  in  Concord  River. 


COMKONWEALTH    OF    M  A  S  S  A  C  H  0  S  B  TT  B  . 

The  Committee  on  Agriculture,  to  whom  was  referred  the 
Petition  of  the  Towns  of  Concord,  Wayland,  Sudbury,  Bedford, 
and  Carlisle,  praying  for  the  removal  of  nuisances  and  unau- 
thorized encroachments  in  Concord  River,  have  duly  <K>nsidered 
said  Petition,  and  report  that  the  petitioners  have  leave  to 
withdraw. 

By  order  of  the  Committee, 

JOHN  S.  ELDRIDGE,  Chairman. 


House  of  Representatives,  March  14, 1859. 
Re-committed,  with  instructions  to  hear  petitioners. 

William  Stowb,  Clerk. 


REPORT 
Of  Committee  on  Agriculture. 


COMMONWEALTH     OP    MASSACHUSETTS. 

House  op  Representatives,  March  15, 1859. 

The  Committee  on  Agriculture,  to  whom  was  referred  the 
Petitions  of  the  Towns  of  Sudbury,  Concord,  Wayland,  Bedford, 
and  Carlisle,  in  relation  to  the  flowage  of  lands  in  the  said 
towns  lying  on  Concord  and  Sudbury  Rivers,  report  the  accom- 
pany Resolves.  Per  Order, 

JOHN  S.  ELDRIDGE. 
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CommontDcaUi)  oC  Moeetttifatttis. 


In  the  Year  One  Thousand  Eight  Hundred  and  Fifty-Nine. 


RESOLVE 


Concerning  the  Flowage  of  Lands  in  the  Towns  of  Concord, 
Sudbury,  Wajland,  Bedford,  and  Carlisle. 

Resolved f  That  a  joint  committee,  consisting  of  two  members 
on  the  part  of  the  Senate,  and  three  members  of  the  House  of 
Representatives,  be  appointed  to  investigate  the  flowage  of  lands 
lying  in  the  towns  of  Goncotxl,  Wayland^  Sudbury,  Bedford,  and 
Carlisle,  and  to  recommend  audi  changes  and  improvements  in 
said  flowage  as  they  may  deem  requisite  for  the  public  good  and 
the  owners  of  said  lands. 

Resolved^  That  for  the  purposes  above  named,  the  committee 
shall  be  authorized  to  sit  in  the  recess,  with  full  powers  to 
examine  said  lands  and  send  for  persons  and  papers,  if  it  shall 
be  found  necessary  so  to  do.  And  the  said  committee  shall 
make  a  full  report  thereon  to  the  next  legislature. 


House  of  Bepbesentatives,  March  24, 1859. 
Passed  to  be  engrossed. 

Sent  up  for  concurrence. 

#'  WnxiAM  Stowb,  Clerk. 

Senate,  March  28, 1859. 
Passed  to  be  engrossed,  in  concurrence. 

S.  N.  GiFFOBD,  Clerk. 
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COMMONWEALTH    OF    M  ▲  B  S  A  OH  U  8  ST  TS  . 


House  op  Representatives,  April  6, 1859. 

The  following  named  gentlemen  are  appointed,  on  the  part  of 
the  House,  upon  the  Committee  authorized  by  Resolve  (chapter 
47)  of  1859,  concerning  the  flowage  of  lands  in  the  Towns  of 
Concord,  Wayland,  Bedford,  and  Carlisle : 
Messrs.  Chase,  of  Salem, 

Wrightington,  of  Fall  River,  and 
Russell,  of  Sunderland. 

WiLUAM  Stowe,  Clerk. 


Senate,  April  6, 1859. 

Messrs.  Parker,  of  Norfolk,  and 
Bowerman,  of  Berkshire, 
are  joined  on  the  part  of  the  Senate. 

S.  N.  GiFFOBP,  Clerk. 
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REPORT. 


€ommoniDeaUi)  o(  Mlassatijusttte. 


House  op  Representatives,  January  28, 1860. 

The  Committee  of  the  last  Legislature  to  whom  was  referred 
the  subject  of  the  flowage  of  the  Concord  and  Sudbury 
Meadows,  have  considered  the  subject,  and  report : 

They,  have  investigated  the  subject  with  care  and  attention. 
It  is  a  matter  of  great  importance,  and  one  which  has  been 
prolific  of  litigation.  Counsel  of  the  most  eminent  character 
during  many  years  have  been  employed  in  lawsuits  growing 
out  of  the  flowage  of  these  meadows.  Almost  uninterruptedly 
since  the  Indians  first  saw  the  white  man  and  improvements 
began  to  be  made,  there  have  been  complaints  by  the  meadow 
owners. 

The  array  of  counsel  which  appeared  before  this  Committee 
was  worthy  of  the  historic  character  of  this  protracted  contro- 
versy; and  it  gave  them  assurance  from  the  first  that  their 
labors  would  not  be  light,  and  no  conclusion  to  which  they 
should  come  would  be  satisfactory  to  all  parties  in  interest. 
They  have  endeavored,  however,  to  examine  the  matter  impar- 
tially, as  well  as  fully.  The  petitioners  were  assisted  by  Judge 
Mellon,  Judge  French,  of  New  Hampshire,  and  Mr.  David  L. 
Child.  The  respondents,  or  parties  who  claimed  vested  interest 
in  the  dam,  which  it  was  alleged  flowed  the  meadows,  appeared 
by  Judge  Abbott,  Mr.  B.  P.  Butler,  Mr.  6.  A.  Somerby,  and 
Mr.  Oeorge  H.  Preston.  During  the  month  of  May,  1859,  the 
Committee  visited  Concord,  and  examined  the  river  and  the 
meadows  as  shown  to  them  by  the  petitioners:  this  was  the  period 
selected  by  the  petitioners  as  most  fully  showing  to  ocular  obser- 
vation the  extent  of  their  grievance.    T^e  respondents  requested 
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the  Committee  to  view  this  stream  in  August,  and,  by  consent 
of  all  parties,  the  further  examination  and  a  hearing  of  wit- 
nesses was  adjourned  to  that  time.  At  that  time  another  view 
of  the  river  was  taken,  the  Committee  sailing  in  a  steam-tug 
the  whole  length  of  the  stream  from  Farm  Bridge  to  Billerica. 
Subsequently,  two  extended  hearings  and  examination  of  wit- 
nessess  were  held  by  the  Conmiittee  at  Concord ;  until,  finally, 
the  examination  promised  to  be  so  lengthy,  the  Committee  ad- 
journed the  further  hearings  to  the  Capitol  in  Boston.  Here, 
they  sat  two  or  three  weeks,  their  sessions  continuing  the  whole 
day,  and,  sometimes,  during  the  evening  also ;  making,  in  all, 
over  thirty  days  in  which  they  had  been  in  constant  and  elose 
examination  of  testimony  and  argument  in  this  case. 

Finally,  in  December,  after  listening  to  very  full  and  able 
arguments  from  Judge  Mellen  and  Judge  Abbott,  on  the  one 
side  and  on  the  other,  the  Committee  agreed,  unanimously,  to 
the  following  Report : 

The  Sudbury  River  rises  in  ike  town  of  Hopkinton,  and,  flow-* 
ing  north-easterly,  divides  the  towns  of  Sudbury  and  Wayland, 
thence  through  Concord,  uniting  its  waters  with  those  of  the 
Assabet,  forms  the  Concord  River,  which,  dividing  the  towns  of 
Bedford  and  Carlisle,  passes  liirough  Billerica  and  empties  into 
the  Merrimac.  Pursuing  their  investigations,  the  Committee 
visited  a  point  on  the  river,  about  twelve  miles  north-east  from 
the  reservoir  at  Hopkinton,  known  as  Beaver  Hole  Meadows, 
indicated  by  the  petitioners  as  a  point  above  which  little 
damage  was  caused  by  flowage. 

Below  and  towards  Farm  Bridge,  the  eye  easily  f<dIowed  tlie 
river  in  its  circuitous  course,  the  low  meadow  lands  on  either 
dde  being  either  completely  covered  with  water  or  rendered  a 
complete  bog. 

West  Meadows,  between  Farm  bridge  and  Bridle  Point  bridge, 
and  Sweetham  Meadows,  between  Bridle  Point  and  the  town 
causeway,  were,  at  the  time  of  the  Committee's  visit,  one  vast 
sheet  of  water. 

Below  Sherman's  bridge,  the  water  flows  back  and  to  the 
left,  between  high  blufis,  crossing  lands  known  as  Oulf  Mear 
dows. 

Concord  Oreat  Meadows,  below  the  village  of  that  name,  had 
very  much  the  appearance  of  a  general  inundation. 
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The  same  graeral  appearajice  eootmues  to  Hill's  bridge,  in 
BiH^ica«  below  whieh  but  litfle  damage  would  eeem  to  hare 
been  caused  by  water. 

At  mamy  pokits  on  the  rirer,  between  Concord  tod  Billerica, 
the  destructiTe  action  of  the  water  was  seen  in  the  tufts  of 
grass  and  soil^  dislodged  bj  the  breaking  up  of  the  tee,  and 
floa^ied  far  inlands 

This  was  partieukrlj  noticed  at  Bedford  Broad  Meadows  and 
the  Neck  Farm,  (as  high  land  as  any  in  the  vicinity,])  the  arable 
iand  being  little  better  than  a  bog,  and  the  wood  bordering  on 
the  meadows  stunted. in  growth  and,  in  many  cases,  decaying 
rapidly. 

The  Committee  viewed  the  river,  for  the  second  time^  on  the 
twenty^ourth  of  August ;  the  water  being  at  its  lowest  point, 
and  generally  confined  within  the  banks. 

From  Farm  bridge  to  Concord  North  bridge,  the  current  was 
exceedingly  ^uggish;  its  flow  being  essentially  impeded  by 
weeds,  oov^ing  a  spex^e  of  a  half  mile  in  l^igth. 

Various  sand-bars  and  deposits  of  mud  were  found  through- 
out its  entire  length,  "  Bent's  bar  "  and  "  Barrett's  bar,"  be- 
ing the  greatest  of  the  natural  obstructions  except  tha4i  of  the 
Ford  way,  about  a  mile  above  the  dam — an  •di:»struoti(m  to  the 
passage  of  water  almost  as  great,  apparently,  as  the  dam  iteelf. 

It  appeared  in  evidence  that  attempts  have  been  made,  from 
tioQie  to  time,  with  variable  success,  to  dear  out  the  bed  of  the 
river,  remove  the  bars,  and  improve  the  flowage,  botli  by  land 
owners  attd  the  Middlesex  Qinal  Company. 

Indeed,  the  Canal  Company  were  specially  empowered  to 
render  the  Concord  River  boatable,  and  the  Itmd  owners  were 
incorporated,  in  1816,  to  clear  out  the  stream. 

And,  in  the  opinimi  of  the  Committee,  such  efforts  would  be 
eminently  judicious,  on  account  of  the  extreme  sluggishness  of 
the  stream ;  there  being  a  &11  of  only  two  inehes  in  the  mile 
firem  JBWm  bridge  to  the  Fordway. 

In  1708  the  town  of  Billerica  granted,  to  one  Osgood,  a-  eeiv 
tain  tract  of  land,  and  the  right  to  dam  Concord  Rivcu^  at  the 
falls  in  that  t»wn,  for  tlie  purposes  of  a  grist  mill,  so  long  as  he 
or  his  heirs  should  fumi^  a  mill  there  to  grind  the  grain  of  the 
inhabitants  of  said  town ;  and  a  dam  was  ereeted  in  1711. 
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In  1793  certain  persons  were  incorporated  as  the  Middlesex 
Canal  Company,  for  the  purpose  of  cutting  a  canal  to  unite  the 
waters  of  the  Merrimac  and  Medford  Rivers. 

The  Canal  Company  in  1798  purchased  the  Osgood  mill 
privilege  of  one  Richardson,  and  erected  a  new  dam,  purposing 
to  make  the  Concord  River  a  feeder  for  their  canal. 

The  new  dftm  was  a  more  permanent  structure  than  that  of 
1711,  being  framed  of  timber  and  filled  in  with  sand  and  stone. 

The  evidence  as  to  its  height  compared  with  that  of  the  old 
dam,  is  somewhat  contradictory  ;  but  there  was  probably  little 
or  no  difierence  as  to  the  permanent  structure,  except  that  it 
was  tighter,  and  therefore  retained  a  larger  body  of  water. 

From  time  to  time  the  Canal  Company  added  to  their  dam  by 
using  flash  boards,  increasing  in  height,  until,  in  1825,  it 
amounted  to  from  twenty  to  thirty  inches  above  the  permanent 
structure. 

In  1828  a  new  stone  dam  was  built  (that  which  now  exists), 
the  stone  work  or  permanent  structure  being  from  twelve  to 
fourteen  inches  higher  than  the  cap-sill  or  frame  work  of  the 
former  dam. 

But,  the  flash  boards  being  only  eleven  inches  wide,  it  cor- 
responds in  height^  as  was  shown  by  a  bolt,  with  the  old  dam 
as  it  was  raised  by  its  flash  boards. 

The  Canal  Act  empowered  that  corporation  to  erect  a  dam 
to  any  height,  by  indemnifying  land  owners,  but  also  required 
that  actions  for  damages  must  be  brought  within  one  year. 

The  Canal  Company  at  different  periods  sold  water-power 
to  sundry  persons,  but  always  in  subordination  to  the  use  of  the 
water  in  feeding  the  canal. 

In  1852  the  Canal  Company  disposed  of  their  residue  of 
water-power  and  all  their  lands  not  before  sold,  to  the  Messrs. 
Talbot,  the  present  owners,  for  a  valuable  consideration  ;  pre- 
vious to  which  time,  however,  the  canal  had  fallen  into  disuse 
and  had  been  practically  abandoned,  although  its  charter  was 
not  extinguished  until  during  the  last  Summer. 

The  Committee  think  that  the  claim  of  the  petitioners,  ^^  that 
their  lands  are  materially  injured  by  flooding,  and  that  this 
injury  is  far  greater  than  in  former  years,"  would  seem  to  have 
been  proved  beyond  the  shadow  of  a  doubt. 
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On  this  point  the  Committee  would  refer  to  the  testimony 
of  Jonathan  Hill,  Nathan  Barrett,  Stedman  Buttrick,  William 
Stone,  William  Rice,  Joel  Hoodman,  and  some  forty  others. 
All  of  them  testified  to  substantially  the  same  thing,  i.  e.,  that 
from  1815  to  1825,  or  thereabouts,  down  to  the  present  time, 
the  meadows  had  been  gradually  deteriorating, — that  the  pipe 
and  blue  joint  had  disappeared,  and  their  place  had  been  sup- 
plied by  water  grasses  and  lily  pads, — that  meadows  formerly 
worth  from  fifty  to  one  hundred  dollars  an  acre,  were  now 
almost  yalueless, — that  the  water  remained  upon  the  meadows 
so  late  in  the  season  that  it  was  extremely  difficult  to  get  the 
little  hay  that  grew  there,  and  it  was  left  to  rot  on  the  ground. 

Of  the  many  active  agents  in  this  wholesale  destruction  of 
meadow  land,  it  is  by  no  means  certain  which  are  the  greater ; 
but  the  Committee  consider  the  following  as  the  chief  instru- 
mentalities. 

The  storing  up  of  water,  in  the  Spring,  and  letting  down,  in 
the  Summer,  at  the  various  mill  privileges  near  the  head  waters 
of  the  Sudbury  and  the  Assabet  Bivers. 

The  natural  obstructions  of  bars,  weeds,  and  deposits  of  soil, 
in  the  bed  of  the  river. 

The  bridges,  many  of  which  have  been  built  within  the  past 
fifty  years,  and  which  narrow  the  streams  at  the  points  they 
cross. 

And  the  increased  height  of  the  solid  part  of  the  dam  at 
Billerica. 

The  Act  empowering  the  Canal  Company  to  dam  Concord 
River  subjected  the  Corporation  to  damages  for  flowing  lands, 
but  limited  the  time  in  which  an  action  could  be  brought,  to 
one  year, 

Now,  as,  in  the  nature  of  things,  the  damage  would  not  be 
appreciable  in  a  period  of  time  less  than  from  three  to  five 
years,  it  is  difficult  to  see  how  parties  aggrieved  could  derive 
any  benefit  from  such  legislation  ;  and,  as  might  be  supposed, 
no  damages  appear  to  have  ever  been  paid. 

That  this  was  legislation  of  the  most  improvident  character, 
the  judges  of  our  Supreme  Court  have  more  than  once  declared. 
It  was  practically  equivalent  to  saying  that  the  lands  should  be 
flowed  without  any  recompense  or  redress  to  those  injured 
thereby.    Yet  it  was,  nevertheless,  an  Act  of  the  Legislature, 
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and  the  rights  acquired  under  it,  whateyer  they  may  be,  have 
long  since  passed  to  innocent  purchasers. 

There  would  seem  to  be  no  doubt,  if  the  dam  could  be  taken 
away,  the  bed  of  the  river  cleaned  out  and  kept  clean,  the  bars 
remoTed  and  the  Fordway  cut  out,  that  from  eight  to  ten 
thousand  acres  of  meadow  land,  now  nearly,  if  not  wholly, 
unproductive,  might  be  rendered  valuable  and  be  a  great  public 
benefit. 

But  the  before-named  causes,  combined  with  the  tortuous 
course  of  the  stream  and  its  extreme  sluggishness,  would  seem 
to  indicate  tliat  no  other  perfect  remedy  could  be  found.  But 
such  a  course  is  open  to  objections  of  so  grave  a  character,  that 
your  Committee  decline  to  recommend  it. 

Upon  a  careful  consideration  of  the  whole  subject,  the  Com* 
mittee  therefore  find : — 

1.  That  the  lands  are  more  flowed  than  formerly,  and  that 
tlie  injury  is  material. 

2.  That  one  of  the  principal  causes  is  the  increased  height 
of  the  dam  at  Billerica ;  and  another  is  the  obstructions  in  the 
bed  of  the  river. 

3.  That  no  claim  for  damages  to  the  parties  injured  could  be 
maintained  against  the  Canal  Company,  because  of  the  Act 
limiting  the  time  for  remedy. 

4.  That  no  such  claim  would  lie,  hitherto,  against  the  Messrs. 
Talbot,  because  they  held  under  the  Canal  Company,  and, 
though  the  canal  was  not  used,  the  charter  was  still  alive. 

5.  Within  the  last  few  months  the  charter  of  the  Canal  Com- 
pany has  been  extinguished,  upon  an  information  filed  by  the 
Attorney-General. 

From  this  last  consideration  arises  the  grave  question  whether 
the  petitioners  have  not  now  a  new  remedy  in  the  courts. 

The  Canal  Company  having  ceased  to  exist,  the  question 
presents  itself, — have  the  Messrs.  Talbot  now  a  right  to  main- 
tain a  dam  higher  than  that  of  1711,  without  paying  damages 
for  flowing  lands  ?  and  should  not  this  point  be  settled  before 
the  sovereign  authority  of  the  Legislature  is  invoked  ? 

In  the  case  of  Heard  v.  Talbot^  reported  in  vol.  7,  Gray's 
Reports,  this  identical  point  is  referred  to.  Judge  Bigelow,  in 
giving  the  opinion  of  the  court,  says : — 
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^^  Nor  have  we  occasion  to  dedde  whether  the  forfeiture  or 
extinguishment  of  the  charter  of  the  Corporation  would  operate 
to  defeat  the  title  of  the  grantees  of  the  Oorporation  to  the 
mills  and  water-power  which  had  been  acquired  by  the  Oorpora- 
tion lawfully,  and  conveyed  to  the  respondents  by  deeds  valid 
at  the  time  they  were  made ;  by  which  the  title  became  vested 
before  such  extinguishment  or  forfeiture  took  place.  These 
are  important  and  interesting  questions ;  but  it  will  be  quite 
time  enough  to  settle  them  when  the  exigency  of  a  case  shall 
require,  in  order  to  d(^udicate  upon  the  rights  of  parties,  that 
they  should  be  judicially  determined." 

But  if  the  Le^slature  should  be  of  opinion  that  no  new 
remedy  arises  to  the  meadow-owners,  from  the  annihilation  of 
the  charter,  and  that  the  Messrs.  Talbot  continue  to  possess  all 
she  original  rights  of  the  Canal  Company ;  or  that  the  meadow- 
owners  are,  from  any  cause,  entitled  to  special  consideration, 
the  committee  would  recommend : — 

First,  The  giving  additional  powers  to  the  incorporated 
meadow-owners,  and  a  grant  of  money  from  the  State  treasury 
to  aid  them  in  clearing  out  the  river ;  and, 

Second,  The  appointment  of  commissioners  to  negotiate  with 
the  Messrs.  Talbot  for  a  reduction  of  their  dam  to  a  level  with 
the  dam  of  1711. 

The  Committee  make  this  recommendation,  not  because  the 
case  of  the  petitioners  is  one  of  great  manifest  hardship,  as  it 
seems  to  them  to  be,  but  because  the  chief  element  of  that  hard- 
ship comes  from  the  former  act  of  the  Massachusetts  Legislature, 
in  abridging  their  right  of  remedy  for  their  iDJuries, — an  abridg- 
ment so  restrictive  as  to  raise  doubts  in  our  minds,  as  to  its  orig- 
inal constitutionality.  For,  if  a  man's  property  may  be  taken 
away,  and  his  remedy  for  damages  be  limited,  by  the  Act  which 
takes  it,  to  a  period  within  which,  for  any  cause,  it  is  physically 
impossible  to  prove  and  prosecute  it,  such  remedy  is  wholly 
nugatory.  It  keeps  the  word  of  promise  to  the  ear,  but  breaks 
it  to  the  hope. 

But,  inasmuch  as  under  this  legislation  rights  of  bona  fide 
purchasers  have  now  accrued,  the  Oommittoe  see  no  other 
course  of  justice  to  all  parties,  now  open,  except  such  as  is  here 
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recommended.  This  is  upon  the  hypothesis  that  no  new  remedy 
springs  up,  upon  the  recently  completed  extinguishment  of  the 
charter  of  the  Middlesex  Canal  Company. 

The  Committee  present,  herewith,  in  consequence  of  its  im- 
portance, the  whole  verbal  evidence  heard  by  them,  taken  by  a 
reporter  officially  sworn  to  report  truly  and  fully;  the  said 
reporter  having  been  agreed  upon  by  all  the  parties  who 
appeared  before  them. 

And,  finally,  if  the  Legislature  should  not  concur  with  these 
recommendations,  the  Committee  would  respectfully  suggest 
the  expediency  of  a  special  Act  authorizing  the  meadow-owners 
to  lower  the  Billerica  dam,  upon  paying  to  the  mill-owners  full 
damages  therefor,  to  be  ascertained  by  a  jury;  basing  this 
suggestion  upon  the  policy  of  the  Mill  Acts,  since  the  Commit- 
tee regard  the  rescue  of  ten  thousand  acres  of  arable  land  as  a 
public  use,  of  full  as  much  general  advantage  as  the  creation 
of  mill  powers  under  the  Mill  Acts  of  this  Commonwealth. 

EDW.  G.  PARKER,  Chairman. 

Januaby  27,  I860* 


HEARING 

OF  PETITIONERS  AND  REMONSTRANTS,  BEFORE  THE 
JOINT  SPECIAL  COMMITTEE  OF  THE  SENATE  AND 
HOUSE  OF  REPRESENTATIVES,  APPOINTED  APRIL 
6th,  1859,  TO  CONSIDER  THE  MATTER  OF  THE  FLOW- 
AGE  OF  MEADOWS  ON  THE  CONCORD  AND  SUD- 
BURY  RIVERS. 


Repoetbd 
By   JAMES   M.   POMEROY. 


PRELIMINARY     MEETINGS  .♦ 


Boston,  Wednesday,  May  11th,  1869. 

The  Joint  Select  Committee  of  the  two  Houses  of  the  Legis- 
lature, appointed,  under  Order  of  March  28th,  1859,  to  consider 
the  subject  of  the  Flowage  of  Lands  bordering  on  the  Sudbury 
and  Concord  Rivers,  in  the  Towns  of  Wayland,  Sudbury, 
Concord,  Bedford,  and  Carlisle,  met,  by  order  of  the  Hon. 
Edward  G.  Parker,  Chairman,  at  the  office  of  said  Chairman, 
in  Boston,  on  Wednesday,  May  11th,  1859,  at  11,  A.  M. 
Present,  Hon.  Edward  G.  Parker,  Messrs.  Stephen  A.  Chase, 
Stephen  C.  Wrightington,  and  William  W.  Russell. 

The  Committee  was  called  to  order  by  the  Chairman. 

Votedy  That  S.  C.  Wrightington  be  appointed  Secretary  of 
the  Committee. 

Voted,  That  when  the  Committee  adjourn,  it  be  to  meet  at 
the  Town  Hall,  Concord,  on  Monday,  May  23d,  at  12,  M. 
PttUic  notiM  of  ^oted,  That  the  Secretary  cause  a  notice  of  said 
th«  hearing.  meeting  to  be  published  in  the  Boston  Daily  Adver- 
tiser, Boston  Daily  Bee,  and  such  local  papers  published  in  the 
immediate  yicinity  of  the  parties  interested,  as  may  be  deemed 
desirable. 

Adjourned. 
(Signed)  S.  C.  Weightinoton,  Secretary. 

*  The  evidence  in  this  Report  is,  in  considerable  part,  printed  from 
such  minutes  as  could  be  taken  in  long-hand :  where  the  importance  of 
the  testimony,  or  the  rapidity  of  its  delivery,  required,  it  was  reported 
in  phonography. 

The  record  of  the  meetings  of  the  Conmiittee  previous  to  the  open- 
ing of  the  formal  hearing,  is  given  ifrom  the  minutes  of  its  Secretary 
— ^Rbporteb. 
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In  accordance  with  the  above  vote,  the  following  notice  was 
published  in  the  Advertiser  and  Bee  of  Boston,  and  the  News, 
Advertiser,  and  Journal,  of  Lowell.  • 

"The  Committee  appointed  hj  the  Legislature,  to  investigate  the 
flowage  of  lands  in  and  about  Concord,  hereby  give  notice :  that  they 
will  meet  at  Town  Hall,  Concord,  at  12,  M.,  on  Monday,  the  23d  of 
May,  to  hear  the  petitioners  and  any  others  directly  interested  in  the 
matter. 

(Signed)  S.  C.  Wrightington,  Secretary/' 

Concord,  Monday,  May  23d,  1869. 

.  Committee  met,  according  to  adjournment,  substituting  the 
Court-House  for  the  Town  Hall,  and  4,  P.  M.,  for  12,  M. 
Present  Messrs.  Parker,  Wrightington,  and  Russell. 
Bepraeentatives  ^^  ^^^  asscmbUng  of  thc  Committee,  it  appeared 
lid  ^""^o"  thatj  on  the  part  of  the  Petitioners,  the  Town  of 
stnnta.  Concord  was  represented  by  Hon.  Simon  Brown, 

Messrs.  J.  Reynolds,  Elijah  Wood,  Jun.,  and  Samuel  H.  Rhoades : 

Wayland,  by  Col.  David  Heard,  and  Mr.  Abel  Gleason  : 

Sudbury,  by  Messrs.  John  Eaton  and  T.  P.  Fairbanks : 

Bedford,  by  Mr.  J.  W.  Simonds : 

Carlisle,  by  Mr.  Artemas  Skilton : 

Weston,  by  Mr.  Nathan  Baker. 

On  the  part  of  the  Remonstrants,  the  Town  of  Billerica  and 
the  Messrs.  C.  P.  and  T.  Talbot,  were  represented  by  Hon.  J.  6. 
Abbott  and  Hon.  B.  P.  Butler  of  Lowell,  and  G.  A.  Somerby, 
Esq.,  of  Waltham: 

Messrs.  James  R.  and  Charles  Faulkner,  by  G.  H.  Preston^ 
Esq.,  of  Boston. 

The  Committee  being  called  to  order,  the  Resolves  author- 
izing the  appointment  of  the  Committee  were  read  by  the 
Chairman,  and  parties  interested  were  called  upon  to  express 
their  views  as  to  the  best  method  of  accomplishing  the  object 
indicated  in  the  Resolve. 

After  a  free  discussion,  participated  in  by  Messrs.  Abbott, 
Butler,  and  Brown,  the  following  plan  was  adopted  (parties 
interested  unanimously  concurring). 

The  Committee  (with  the  parties  interested)  to  proceed,  on 
the  following  day  (Tuesday,  May  24th),  at  8,  A.  M.,  to  view 
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the  lands  flowed,  lying  above  Concord;  and  on  Wednesday, 
May  25th,  those  lying  below  Concord : 

That  no  examination  of  witnesses  be  made,  or  oral  testimony 
received^  at  this  session : 

That  the  Committee  hold  a  session,  on  Tuesday,  August 
23d,  and,  with  parties  interested,  proceed  again  to  view  the 
flowed  lands,  examine  witnesses,  receive  oral  testimony,  and 
do  all  other  things  tending  to  accomplish  the  object  sought  to 
be  obtained  by  the  appointment  of  the  Committee. 

(Signed)  S.  0.  Wrightington,  Secretary. 

Concord,  Tuesday,  May  24th,  1859. 

Consequent  upon  the  agreement  of  yesterday,  the  Committee 
met  at  the  time  and  place  designated.  Present  Hon.  Mr. 
Parker,  Hon.  S.  H.  Boweiftnan,  and  Messrs.  Wrightington  and 
Russell. 

First  day's  yiew  ^^  compauy  with  Hou.  Mr.  Brown  and  others,  the 
mcSTows!"  **"*  Committee  proceeded  to  Wayland ;  where,  being 
joined  by  others  (the  parties  being  substantially 
the  same  as  yesterday),  the  whole  proceeded  to  a  point  on  the 
Sudbury  River  known  as  *<  Beaver  Hole  Meadows."  Said  point 
is  about  twelve  miles,  in  a  direction  North-East,  from  the  Res- 
ervoir at  Hopkinton,  and  twenty  miles  below  said  Reservoir 
(the  source  of  the  Sudbury),  following  the  course  of  said  River; 
and  was  indicated,  by  the  Petitioners,  as  the  point  above  which 
little  damage  was  caused  from  flowage. 

Beldw,  and  toward  Farm  Bridge,  the  eye  might  easily  follow 
the  channel  in  its  circuitous  course,  on  either  side  of  which  the 
low  meadow-land,  a  vast  expanse,  was  either  completely 
covered  with  water,  or  rendered  soft  and  yielding  to  the  step, 
making  a  passage  across  it  decidedly  unpleasant.  The  second 
point  indicated  by  the  Petitioners,  was  the  Farm  Bridge,  above 
named,  one  and  a  half  miles  below  the  first  point.  Pelham 
Pond,  with  an  area  of  eighty  acres,  dischargea  itself  into  the 
Sudbury  at  this  point  (the  general  appearance  being  the 
same). 

The  third  point  was  the  West  Meadows,  bordering  on  West 
Brook^  which  empties  into  the  River  one  mile  below  Farm 
Bridge,  near    a    causeway  known    as    Bridle-Point    Bridge. 
These  meadows,  so  called,  were  one  vast  sheet  of  water. 
7 
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The  next  haltifig-^ laoe  was  one  and  a  quarter  miles  below 
Bridle-Point  Bridge,  at  another  oauseway,  known  as  Town 
Causeway  Bridge.  The  lands  lying  between  the  two  Bridges 
are  known  as  Sweetham  Meadows, — a  large  area,  now  partially 
covered  with  water. 

On  the  same  causeway  is  another  bridge,  known  as  the  Canal 
Bridge  [(built,  many  years  since,  as  a  drain  to  Sweetham 
Meadows),  which,  with  the  Dry  Bridge,  forms  a  passage  for 
the  waters  to  Sherman's  Bridge.  Between  the  Causeway  and 
Sherui^n's  Bridge,  lie  the  Sudbury  Meadows  (haying  the  same 
general  appearance). 

At  a  point  below  Sherman's  Bridge,  the  waters  flow  back 
and  to  the  left,  between  two  high  bluffs,  nearly  a  mile  and  a 
half,  crossing  lands  known  as  Gulf  Meadows. 

About  three  miles  further  down,  Lee's  Bridge  crosses  the 
Sudbury,  and,  still  further  towards  Concord,  Nine- Acre-Corner 
Bridge ;  the  meadows  on  either  being  flooded,  but  to  a  less 
extent  than  at  points  indicated  above. 

Below  the  village,  from  a  prominence  designated  as  Ripley 
House  Yiew,  were  seen  Concord  Great  Mea<kws,  having  very 
much  the  appearance  of  a  general  inundation. 

(Signed)  S.  C.  Wbightingtok,  Secretary, 


Concord,  Wednesday,  May  26th,  1859. 

Second  da  '«  Conscqucnt  upon  previous  arrangements,  the  Com- 
^^-  mittee  started  upon  their  second  day's  tour,  to  view 

the  lands  lying  below  Concord  and  towards  Billerica. 

Mr.  Chase  having  arrived,  the  Committee  was  now  full; 
and,  in  company  with  the  larger  portion  of  yesterday's  party, 
IHfoceeded  to  its  labors. 

Leaving  the  main  road,  and  crossing  lands  known  as  Farm 
Pasture,  the  River  was  reached  at  a  point  called  Two  Brothers' 
Bock,  the  lower  boundary  of  tto  Swamp, — a  somewhat  extensive 
tract  of  country,  now  almost,  if  not  entirely,  useless,  but 
which  was  once,  according  to  the  representations  of  Petitioners, 
the  best  tillage  land  in  that  region.  The  banks  of  the  River  on 
either  side,  above  and  below,  presented  the  same  general 
appearance  as  at  the  point  'Visited  yesterday, — vast  tracts  of 
meadow-land  completely  covered  with  water,  and  rendering 
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the  lands  fartlier  baok  from  the  River,  soft  and  spongj.  Hills 
Bridge,  in  Billerica,  seemed  to  be  the  lowest  point  of  inunda- 
tion, the  banks  of  the  River  being  there  better  defined,  and, 
eonsequentlj,  less  affected  by  flowage.  Tho  same  might  be 
said  of  Billerica  Middle  Bridge  and  Billerica  Corner  Bridge* 
At  many  points  upon  the  River,  between  Concord  and  Billerica, 
the  destructive  action  of  the  water  was  seen  in  the  tufts  of 
grass  and  soil  dislodged  by  the  breaking  up  of  the  ice  and 
floated  far  inland. 

This  was  more  particularly  noticed  at  the  first  point  visited 
by  the  Committee  this  day,  known  as  Bedford  Broad  Meadows, 
and,  also,  at  the  Neck  Farm,  as  high  land  as  any  in  the 
vicinity, — the  arable  land  being  little  better  than  a  bog,  and 
the  woods,  bordering  on  the  meadows,  stunted  in  growth,  and, 
in  many  cases,  decaying  rapidly. 

Nearly  a  mile  above  Billerica  Dam  is  a  natural  ford,  which 
the  Remonstrants  say  more  effectually  impedes  the  progress  of 
the  waters  than  does  the  Dam:  besides  which,  there  are  many 
natural  obstructions,  in  the  shape  of  rocks  and  sand-bars, 
between  these  two  points. 

At  the  Dam,  tho  water  seemed  to  be  about  one  foot  higher 
than  the  flash  boards  over  which  it  flowed. 
Counsel  for  the  ^^^^-  Charlcs  R.  Train  appeared  for  the  City  of  Bos- 
ciiy  of  Boston,     ^q^^  q^^^  ^j^g  ^j^j^  |.]^0  Committee  during  the  day. 

(Signed)  S.  C.  Wrightington,  Secretary. 

Concord,  Tuesday,  August  23, 1859. 

Committee  met  according  to  adjournment.  Present,  Messrs. 
Parker,  Chase,  Wrightington,  and  Russell. 

Present  as  Counsel  for  Petitioners,  Judge  Mellen,  Judge 
French,  of  New  Hampshire,  and  Mr.  Child.  For  Remonstrants, 
Judge  Abbott,  and  Messrs.  Preston  and  Somerby. 

Mr.  Butler  informed  the  Committee  that  he  appeared  as  a 
party  interested,  and  not  as  counsel. 

The  Committee  having  decided  to  limit  their  present  session 
to  three  days,  parties  interested  were  requested  to  present  their 
views  as  to  the  best  disposition  to  be  made  of  tho  time.  After 
a  somewhat  protracted  discussion,  participated  in  by  Judges 
Mellen,  Abbott,  and  French,  and  Messrs.  Butler  and  Child, 


64  CONCORD  AND  SUDBURY  MEADOWS.       [Feb. 

(the  Petitioners  peremptorilj  declining  to  open  their  case,  on 
the  ground  that  there  was  not  sufficient  time  allowed  to  close 
it  at  this  session,)  it  was  agreed  that  the  following  day  should 
be  at  the  disposal  of  the  Remonstrants,  for  the  purpose  of  view- 
ing the  River  a  second  time,  and  that  the  Committee  should 
then  adjourn,  to  meet  at  the  Court-House,  Concord,  on  Tuesday, 
October  11,  at  2,  P.  M.,  spend  three  days  in  Concord  for  the 
examination  of  Petitioners'  witnesses,  and  then  adjourn  all 
further  hearing  to  the  State-House. 

(Signed)  S.  C.  Wrightington,  Secretary. 

Concord,  Wednesday,  August  24. 
ji^j^  ^y,j,        In  accordance  with  the  arrangements  of  yesterday, 
^•^-  the  Committee  proceeded  to  a  second  view  of  the 

Sudbury  River.  Starting  from  Farm  Bridge,  in  Way  land,  they 
passed  down  tlie  River  in  a  steam-vessel,  to  the  Dam  at  Bille- 
rica  Branch.  Yaluable  information  was  communicated  to  the 
Committee,  during  the  voyage,  by  Messrs.  Butler  and  Heard ; 
but  inasmuch  as  the  same  would  undoubtedly  be  presented  in 
the  shape  of  sworn  evidence,  the  Secretary  did  not  deem  it 
necessary  to  make  any  note  of  it. 

suggBBtioQ  that  ^^  arriving  at  the  Dam,  it  was  suggested,  by  the 
i5ir*8*hoiud  *bS  Petitioners,  that  the  water  should  be  drawn  down» 
diswndown.       j^^  ^^^^^  ^Yi2i^  ^^iQ  Committcc  might  see  the  old 

Dam  and  ascertain  its  relative  height. 
Mr.  Butiw  ac-  |jf  j.^  Butlcr  agrccd  that  this  should  be  done ;  and  it 

cepts  the  propo-  o  j 

■mon.  ^a^g  arranged  that,  upon  some  Saturday  night  which 

parties  might  agree  on,  the  Committee  should  be  notified,  and 
the  opportunity  given. 

(Signed)  S.  C.  Wrightington,  Secretary. 
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FIRST    DAY. 

Tuesday,  October  11th. 

The  Committee  met,  according  to  adjournment,  at  the  Court- 
House,  in  Concord,  at  2,  P.  M.,  of  Tuesday,  Oct.  llth,  1859. 

Present,  Messrs.  Parker,  (Chairman,)  Bowebman,  Chase, 
Wrightington,  and  Russell. 

Petitioners' coun-  ^^^  ^'^®  petitioners  appeared  Hon.  Edward  Mellen, 
'^^  Hon.  Henry  F.  French,  and  David  L.  Child,  Esq. 

Regpondents  and  ^^  respondcuts  appeared  Messrs.  C.  P.  and  T. 
their  counseL  Talbot,  and  Messrs.  James  R.  and  Charles  Faulkner, 
proprietors  of  the  dam,  water-privileges,  and  mills,  at  Billerica, — 
represented,  the  Messrs.  Talbot  by  Hon.  J.  G.  Abbott  and  G.  A. 
Somerby,  Esq.,  and  the  Messrs.  Faulkner  by  George  H. 
Preston,  Esq., — Tlie  Town  of  Billerica,  represented  by  Hon.  J. 
G.  Abbott, — and  Hon.  Benjamin  F.  Butler,  appearing  as  a 
party  interested. 

Appointment  of  ^'  ^'  Pomcroy  was  appointed  Reporter,  and 
Reporter.  swom  to  make  a  faithful  and  true  report  of  the 

evidence  and  proceedings  before  the  Committee. 


BntlSr'rappiJjl  ^^'  Mellen  objccted  to  the  appearance  of  Mr. 
ance.  ButlcF  as  a  member  of  a  corporation.     The  Courts 

have  decided  that  a  party  cannot  so  appear  for  his  own  individ- 
ual rights  ;  and  in  that  capacity  alone  could  he  appear  at  the 
hearing.  The  objection  would  not  be  pressed  on  that  day,  but, 
to  show  that  no  rights  were  waived,  he  moved  that  Mr.  Butler 
be  denied  his  claim  to  appear  as  ah  interested  party. 

t         opening  in  behalf  op  the  petitioners.* 
?i*ning'fOT^thJ  ^r-  French  then  opened  the  case  for  the  Peti- 

Petitloners.  tioncrs. 

*  The  reports  of  the  openings  and  arguments  of  the   Counsel  are 
condensed. 
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Not  being  aware  of  the  extent  of  information  possessed  by 
the  members  of  the  Committee,  on  subjects  of  the  nature 
involved  in  the  present  controversy,  he  was  somewhat  at  a  loss 
how  to  conduct  the  opening. 

Hatter  of  com-  ^^®  matter  complaiucd  of  is  that  very  large  and 
plaint.  valuable  tracts  of  land,  upon  the  Concord  River 

and  its  tributaries,  are  damaged  by  excess  of  water ;  that  those 
tracts,  which  would  otherwise  be  as  valuable  as  the  Western 
river-lands,  or  those  on  the  Connecticut,  are  made  almost  or 
quite  worthless,  and  many  lands  on  the  hill-sides,  by  reason  of 
the  water  lying  so  near  the  surface,  cannot  possibly  be  drained 
80  as  to  be  rendered  useful  for  cultivation.  The  general  alle- 
gation of  the  petitioners,  then,  is  that  they  are  injured  by  excess 
of  water. 

S^^thTcJLeof  "^^^  principal — not  the  only,  but  the  principal — 
cheezcesa  of  wa-  causc  of  this  cxccss  is  tlic  Dam  at  Billerica.    Doubt- 

ter     complaloed 

**'•  less,  there  have  always  been  wet  lands  upon  this 

river,  itself  and  its  tributaries  very  sluggish ;  and,  of  course, 
there  have  always  been  lands,  known  as  the  River-Meadows, 
more  or  less  subject  to  injury  from  this  cause.  But  of  late 
years,  these  lands  have  been  wetter  than  formerly.  In  the 
course  of  time,  as  cultivation  goes  on,  streams  have  a  tendency 
to  dry  up ;  and  mill-streams  in  all  parts  of  the  country  have 
grown  more  scanty,  within  the  memory  of  man,  some,  which 
were  formerly  capable  of  driving  a  large  amount  of  machinery, 
having  quite  failed.  Here,  the  case  has  been  precisely  the  con- 
trary to  the  ordinary  course  of  nature. 
„     ^        V.   As  remedy,  the  Petitioners  ask  that  this  dam,  if  it 

Remedy  aonght.  '^  '  ' 

be  the  cause  of  the  injury,  shall  be  removed,  or 
shall  be  so  reduced  as  to  relieve  them  of  the  excess  of  water. 
They  also  ask  tlie  Legislature  to  restore,  to  the  persons  who 
have  been  thus  injured,  their  right  of  action  against  those  who 
maintain  this  dam,  so  that  the  land-owners  shall  have  redress 
for  past  and  for  all  future  damages;  the  remedy  hitherto 
enjoyed  having  been  so  inadequate  as  to  afford  them,  really, 
no  means,  whatever,  of  redress.  They  further  ask  that  the 
Charter  of  the  Middlesex  Canal,  under  which  the  owners  of 
the  Dam  fortify  themselves,  be  repealed,  and  declared  forfeited, 
unless  this  shall  have  been  done,  by  the  Supreme  Judicial  Court, 
before  the  Report  of  the  Committee  reaches  the  Legislature. 
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H]0tof7  of  the  Some  of  tlie  points,  hastily  suggested,  of  the  history 
2frfS2'!22i  of  the  Dam  at  BiUerica,aad  of  this  case,  are  as 

In  hearing.  foUoWS  : 

1708.  "^^^  records  of  Billerica  show  that  on  tlie  4th  of 
A"r*to*'oiiSd;  October,  1708,  a  gi-ant  was  made,  by  the  Town  of 
ftw  miu.  Billerica,  to  one  ChristojAer  Osgood,  of  a  tract  of 

land,  provided  he  should  maintain  a  grist-mill,  and  defend  the 
Town  from  any  trouble  that  might  arise  from  damages  done  by 
the  mill-dam,  to  the  lands  of  tlie  towns  above. 
ttSL^^or"owS!J  This  shows  not  only  the  origin  of  the  Dam,  but  fliat 
ftom  the  Dwu.  it  was  at  that  early  day  understood  that  the  natural 
and  probable,  if  not  inevitable,  effect  of  the  erection  of  a  dam 
there  would  he  to  iiyuriously  affect  the  towns  above.  To  say 
that  the  Dam  does  not  affect  the  flow  of  the  water  above,  is  a 
transparent  absurdity. 

171Q         The  Petitioners  would  show  that  on  the  27th  of 

tedef^(fo!S2S  March,  1710,  it  was  voted,  by  the  Town  of  Billerica, 

SS"  fl*^'!^^of  to  defend  Osgood  from  any  charge  of  damage  in 

^Toothaker'.  fl^^i^g  j)^^  Toothakcr's    meadow,    in    Billerica, 

above  this  dam. 

Mr.  BtTTLEB. — Within  a  stone's  throw  of  it. 

inrt^^itee  of  ^^'  FRENCH.— Ou '  the  5th  of  March,  1711,  it  was 
TowBofBiUerica.  yotcd  to  pay  Dr.  Toothakcr  for  damage  done  by  the 
flowage  of  his  land,  caused  by  Osgood's  Dam, — to  give  liberty  to 
flow  Mill  Swamp, — ^and  to  make  some  recompense  for  damc^es 
occasioned  to  Natlian  Patten. 

March  9th,  1711,  the  Proprietors  East  of  Coneord  River 
granted,  to  Tootliaker,  certain  land,  &c.,  as  full  recompense,  and 
in  exchange,  for  his  meadow  lot,  flowed  by  Osgood's  Dam. 

Shattuck's  History  of  Concord  states — 

Mr.  Butler  objected  to  citations  from  that  work,  as  author- 
ity.   The  historian  was  a  party  interested  in  this  matter. 

SttfeSSSSS^IJ  ^^'  F*^^^  ^^^^  ^*  ^^  public  hi&tory,  and  for  its 
the  Bum.  value.    The  Petitioners  would  show  that  the  Pro- 

prietors of  the  Concord  Meadows,  at  that  early  day,  resisted,  and 
protested  against,  the  erection  of  the  Billerica  Dam  by  Osgood, 
on  the  ground  that  it  would  afiect  the  Meadows  as  it  is  now 
contended  that  it  has. 
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The  Me«wM.  Tai-  '^'^^  McssFs.  Talbot  traco  their  title  from  Osgood's 
bot  title.  grant,  and  claim  that  they  hold  the  Osgood  title, 

and  that  of  the  Middlesex  Canal,  which  vest  in  them  whatever 
titles  may  be  derived  from  those  sources. 
He!  ht  of  the  ^^^^^  ^^  *^^  height  of  the  Dam,  when  first  raised, 
^^^'  would  be  oflFered.    It  would  also  be  endeavored  to 

trace  the  efiect  of  the  additions  which  have  been  made  to  it^ 
The  grant  to  Osgood  was  in  1708.  The  Dam  was  built,  proba- 
bly, in  two  or  three  years  after  that  time — ^the  date  may  not.  be 

yj^^        made  definite.    In  1714,  it  seems,  there  was  some 

Act  providing  a  remedy  for  the  flowage  of  lands. 

No  evidence  had  come  to  the  Counsel's  knowledge,  of  any 

additions  made  for  a  long  period,  running  from  1708  or  '10, 

1798.  *^  1798.  At  that  time,  when  the  Middlesex  Canal 
Addition  to  the  ^as  put  in  operation,  a  large  addition,  the  Peti- 
.  tioners  supposed,  was  made  to  the  Dam, — an  addi- 
tion of  more  than  a  foot, — sufiicient  to  get  three  and  a  half  feet 
of  water  in  the  Canal.  It  would  appear  that,  after  a  part  of  the 
Canal  had  been  finished,  an  attempt  was  made  to  grade  it  down 
so  as  to  obtain  sufiicient  depth  without  raising  the  Dam,  pro. 
bably,  beyond  the  height  of  the  old  one.  But  it  was  found 
necessary  to  get  three  and  a  half  feet  of  water  in  the  Canal. 
There  is  a  ledge  at  one  place,  and  in  order  to  get  three  and  a 
half  feet  of  water  in  that  spot,  it  was  requisite  to  make,  and 
they  probably  did  make,  an  addition  of  something  like  one  foot, 
to  the  old  Dam.  The  Meadow-owners  could  not  well  know  what 
was  going  on  down  the  River,  and  the  facts  with  regard  to  the 
raising  of  the  Dam  were  inferred  only  by  the  eflfects  produced 
upon  the  lands;  except  so  far  as  relates  to  the  addition  in  1798, 
as  to  which  there  was  some  definite  evidence.  It  may  be  there 
were  other  additions. 

subsequent  his-  -^^^^r  this,  from  1806  to  1809,  after  the  Canal  had 
***'i806-9.  ^^^^  ^^  operation  six,  eight,  or  ten  years,  flash 
Addition  of  flMh  boards  were  occasionally  put  upon  the  Dam.  An 
^^me^^<a^  action  was  brought  by  one  Baldwin,  against  the 
thdr  height.  Q^^^i  Company.  In  1828,  or  about  that  time, 
1828.  another  addition  was  made  to  the  Dam, — probably 
to°th^  ^!^^^  ^^  ^  f*^^*?  s^  ^s  *^  allow  it  to  hold  twenty-six  inches, 
in  all,  above  the  old  Dam.    It  would  appear  that 
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1832-3-4.  in  1832  or  1833,  when  Col.  Baldwin  and  some  other 
gentlemen  were  making  examinatious,  and,  the  Counsel  thought, 
some  surveys,  there, — ^thore  were  flash  boards  upon  the  Dam,  a 
foot  high,  that  some  suggestion  of  complaint  was  made  about 
the  matter,  and  that  the  Proprietors  then  lowered  the  flash  boards 
down  to  eight  inches,  thus  admitting  that  they  had  no  right 
to  raise  them  above  that.  Subsequently,  they  raised  them  to 
eleven  or  twelve  inches.  These  flash  boards  are  loose  boards, 
put  on  or  off  at  pleasure.  The  Mill-owners  suited  their  own 
convenience,  and  the  persons  above,  on  the  stream,  could  not 
be  very  correctly  informed  in  regard  to  the  matter.  [In  reply 
to  a  question  from  Mr.  Chase.]  It  was  in  1833  or  1834  that 
they  took  oflF  the  four  inches  from  the  height  of  the  flash 
boards. 

Charter  of  the  ^*  would  bc  ncccssary  to  make  some  examination 
Wddtesex  Canal,  ^^g  ^  ^.j^^  history  of  the  Charter  of  the  Middlesex 
Canal ;  and,  for  convenience,  it  was  suggested  that  in  23  Pick- 
ering's Rep.,  p.  36,  in  an  opinion  of  Cliief  Justice  Shaw,  may 
be  found  a  history  of  this  Chartor,  and  of  all  the  legislation 
pertaining  thereto. 

Mr.   Butler  wished  that  all  the  Acts  should  be  put  in 
evidence. 

Mr.  Feench  did  not  contend  for  the  admission  of  any 
statement  of  Chief  Justice  Shaw's,  if  objection  was  made. 
Peculiarities  of  Somo  tMugs  in  the  Charter,  he  continued,  are  very 
the  Charter.  noticcable.  It  is  evident  that  the  work  was  con- 
sidered a  great  public  enterprise,  and  of  great  advantage  to  the 
whole  Commonwealth,  as  opening  up  the  means  of  communica- 
tion between  the  seaboard,  the  Merrimac  River,  and  the  interior 
of  New  Hampshire ;  and  very  extraordinary  rights  and  privileges 
were  granted  it.  Among  other  indications  of  the  carelessness  or 
ignorance  of  the  parties  interested  at  that  time,  it  appears  that 
the  route  is  not  defined  at  all,  it  being  specified  only  that  it 
shall  connect  the  Mystic  and  Merrimac  Rivers.  There  is  a 
restriction  in  the  Charter,  significant  as  showing  how  little 
opportunity  the  inhabitants  on  the  Concord  River  had  to  protect 
tiieir  riglits,  at  that  time, — that  the  waters  of  the  Shawsheen 
Biver  sdioard  not  be  so  diverted  as  to  interrupt  water-carriage ; 
8 
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The  TUB  of  Con-  *®  wholc  exhibiting  the  idea  that  the  use  of  the 
cSSempZ^dTn  Coiicord  River  was  not  at  all  contemplated  in  the 
the  Chatter,  instrument.  It  may'  have  been  understood  as  among 
the  possibilities ;  but  it  does  not  seem  to  have  been  contem- 
plated that  that  river  should  be  at  all  interfered  with. 


f 'eSemeSt^S  ^^^-  BuTLER,  in  conncction  with  this  point,  offered  a 
cJ^oJd  Ri^i.'*'  correction  of  a  statement  of  his  own,  made  before 
the  committee  previous  to  the  hearing.  The  head 
and  fall  of  the  River,  from  Billerica,  is  eleven  feet.  The  head 
and  fall  at  Whipple's,  which  is  the  next  considerable  fall,  is 
twenty-six  feet.  The  fall  at  Massic  Falls,  for  a  mile  below,  eight 
feet.  The  head  and  fall  at  the  Middlesex  Mills,  between  eleven 
and  twelve  feet. 

Mr.  French. — It  seems  to  have  been  contemplated,  by  the 
Charter,  to  take  the  water  from  Merrimac  River. 

Mr.  Butler. — Between  the  point  where  it  is  taken  at  the 
Merrimac  River,  and  that  where  the  Concord  enters  the 
Merrimac,  there  is  a  fall  of  a  little  over  thirty  feet.  They  take 
it  above  the  Falls,  and  Concord  River  enters  below  the  Falls. 

^^^'1795'.  ^r-  French.— February  28th,  1796,  an  Act  was 
i795?^g^vil;g^aS-  passed,  authorizing  the  Proprietors  of  the  Middle- 
cfodSJcT'S^J  sex  Canal  to  render  Concord  River  beatable,  so  far 
beatable.  ^^   Sudbury  Causeway,  ana   as  much  further  as 

might  be  necessary, — to  open  a  canal  in  Middlesex  County, — 
and  to  connect  Concord  River  with  the  Middlesex  Canal,  for 
that  purpose.  At  that  time  this  work  of  rendering  Concord 
River  beatable  was  looked  upon  as  a  great  public  enterprise. 
It  was  thought  that  this  means  of  transportation  would  be  of 
especial  advantage  in  the  bringing  down  of  certain  iron  ore. 
The  enterprise  was  not  regarded  as  threatening  to  bring  water 
upon  the  Meadows,  but  to  reduce  it  by  means  of  the  excava- 
tions. Instead  of  that,  the  Dam  at  Billerica  was  raised,  water 
enough  was  raised  in  the  Canal  to  make  a  depth  of  three  and 
a  half  feet  upon  the  rocks  in  the  bottom,  and,  so,  the  water  of 
the  River  thrown  back,  with  the  double  purpose  of  making  the 
River  boatable  and  of  digging  the  Canal  more  cheaply. 
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Act  ^^?5hori«-  ^^  l'^98  another  Act  was  passed,  authorizing  the 
mm^te^nd  Canal  Corporation  to  purchase  and  hold  mill-seats 
erection  of  mills.  ^^  ^j^^  watcrs  conncctcd  with  the  Canal,  and  there 

to  construct  mills. 
1800-3.       "^^^  Counsel  cited  the  Acts  of  1800,  establishing 

rates  of  toll,  and  that  of  1803,  giving  three  years 
for  the  completion  of  the  Canal,  and  rendering  beatable  the 
Concord  River. 

PwkOT°  on ^thi  "^^  ^^^^^  *^^^*  ^^^^  remarks  in  regard  to  the  careless- 
charter.  jjggg  ^j^j^  wliich   tUc   Charter  was    drawn,  were 

well-founded,  the  Counsel  quoted  the  opinion  of  Chief  Justice 
Parker,  in  Stevens  vs.  The  Proprietors  of  the  Middlesex  Canal^ 
where  the  Court  had  occasion  to  examine  that  instrument.  He 
says :  "  The  Act  of  the  Legislature  is,  indeed,  obscure,  confused, 
and  almost  unintelligible." 

Opinion  of  c.  J.  Chief  Justice  Shaw,  23  Pickering,  49,  says  this 
Shaw.  Charter  "  was  passed  at  a  time  when  the  Legislature 

had  little  experience  on  similar  subjects,  and  it  is  highly  proba- 
ble that  at  the  present  time  a  similar  Act  would  be  much  more 
carefully  guarded." 
The  Charter  pve  This  Charter  was  defective,  first,  in  that  it  did  not 

no  n  otice  to  land  ' 

proprietora.         define  tlio  routc ;  so  that  persons  concerned  could 
not  protect  their  rights.     The  proprietors  upon  the  Concord 
and  its  tributaries  had  no  notice  whatever. 
And  afforded  no  ^^  adcquatc  Tcmedy  was  given   for  damages  to 
^^^Srie?T**^  persons  who  might  be  injured  as  these  proprietors 

have  been. 
S?Sr*'  of    thS  ^^^  Counsel  proceeded  to  notice  the  effect  of  the 
^"*-  Dam,  upon  the  Eiver.     The  Concord  is  an  uncom- 

tw^^^conc^d  ^oi^ly  sluggish  Stream.  Here  are,  according  to 
^^«'-  Baldwin's  survey,  of  1834, — which  the  Petitioners 

supposed  to  be  correct,  and  upon  which  they  should  rely, — 
twenty-two  miles,  from  the  Bridge  in  Wayland  to  the  Dam,  in 
which  the  fall  is  only  about  thirty-four  inches.  A  survey  had 
been  made  under  the  direction  of  the  Proprietors  of  the  Dam, 
in  which  they  make  the  fall  about  ten  inches  more.  This 
gives,  at  the  largest  computation,  a  fall  of  about  two  inches  to 
a  mile.  Whether  the  measurement  was  from  the  top  of  the 
water  as  it  was  running  at  that  particular  time,  or  in  what 
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manner,  does  not  appear.    At  Bridle  Point  there  is  a  mark  of 
the  level  of  tlie  measurement  fixed  ;  but  none  at  the  Dam. 

Mr.  Butler  stated  that  there  was  an  exact  point  named. 
And  it  is  so  on  the  Petitioners'  plan.  In  the  Remonstrants' 
survey,  it  is  a  mark  in  the  rock, — a  bolt  in  the  rock, — at  the 
place  where  the  Committee  walked  out  on  a  plank.  On  the 
Petitioners'  plan  a  fixed  point  is  taken. 

Mr.  French  replied  that  he  did  not  understand  that  the  sur- 
veyors took  any  thing,  as  their  standard,  but  the  top  of  the 
water. 

In  drainage  operations,  the  engineers  consider  one-half  inch 
in  a  rod  as  a  fair  fall  to  carry  away  any  drainings.  That  is  one 
hundred  and  sixty  inches  to  a  mile.  Of  course,  in  larger  bodies 
of  water,  the  friction  would  be  less,  and  the  stream  would  run 
with  less  fall.  The  velocity  of  water  depends,  first,  upon  this 
element  of  the  fall,  and,  second  that  of  directness.  Now, 
there  is  no  directness  about  this  river ;  it  is  a  continual  series 
of  crooks  and  turns.  There  is  not  a  straight  run  of  half  a 
mile,  as  the  Counsel  understood.  With  this  state  of  things, 
a  very  little  checking  of  the  flow  will  greatly  retard  the  water. 
The  next  element  is  that  of  the  smoothness  of  the  channel.  And 
BO,  the  thousand  obstructions  upon  a  river  like  this, — bushes, 
grass,  trees, — hinder  the  flow  of  the  water,  and  back  it  up. 
Every  abutment  of  the  bridges  retards  it.  For  this,  indeed, 
compensation  may,  possibly,  be  made  by  the  deepening  of  the 
channel.  All  these  things  are  to  be  taken  into  consideration. 
The  Meadow  Proprietors  cannot  spare  one  inch  of  fall.  The 
natural  descent  is  not  sufiicient  protection  against  the  efiects  of 
the  common  fall  of  rain.  ' 

Mr.  Butler. — According  to  the  calculation  of  the  Peti- 
tioner's Counsel,  there  is  required  a  fall  of  two  hundred  and 
ninety-three  feet,  four  inches,  upon  twenty-two  miles. 

Mr.  French  said  he  had  been  informed  that  Mr.  Butler 
stated  that  the  top  of  a  certain  bar  to  which  he  called  the 
attention  of  the  Committee,  while  they  were  in  the  boat,  was 
exactly  level  with  the  top  of  the  Dam.    That  bar, — Barrett's 
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Bar,  below  Concord  North  Bridge, — ^is  som^  eight  or  ten  miles 
above  the  Dam. 

lu  some  cases,  perhaps,  water  coming  in  on  evary  side,  as  in 
a  sudden  shower,  makes  the  current  faster;  again,  in  a  drought, 
the  flow  is  hardly  perceptible. 

The  Meadows  "^^^^  Complainattts  prop6sed  to  show,  by  living 
l^'toJt^rion  o'f  witnesses,  that  these  meadows  are,— just  as  by  die- 
iS'dWoS.^iiSS  ory  they  would  naturally  be,  wetter,  by  tlie  erection 
^^^^^'  of  this  Dam  and  the  various  additions  made  thereto. 

It  would  be  impossible  to  bring  witnesses  to  prove  tiiat  sucli 
and  such  distinct  additions  were  made  to  the  Dam,  and  to  show 
the  effects  that  followed.  But  it  would  be  shown  that  those 
meadows,  instead  of  becoming  dryer,  as  they  should  be,  become 
more  wet,  and  of  less  and  less  value.  Meadows  upon  which 
cattle  went  with  teams,  forty,  fifty,  and  sixty  years  ago,  are 
entirely  inaccessible  to  cattle,  and  the  hay  on  them  has  to  be 
poled  out. 

Effect  of  theerec.  Thcro  was  au  addition  made  to  the  dam  in  1828. 
of  isS.""*  ^*°*  The  quality  of  the  grass,  unless  entirely  over- 
flowed, would  not  be  changed  in  a  single  year. 
But  it  would  be  shown  that  some  cause  was  operating  there, 
which  did,  by  degrees,  produce  the  very  effect  which  would  ba 
occasioned  by  flowing  these  lands  with  water  at  the  time  at 
which  the  Complainants  allege  it  was  raised.  That  in  1828,  or 
a  little  after,  the  meadows  became  worse  and  worse ;  and  ihBt 
they  have  continued  to  deteriorate,  up  to  this  time.  The  effect 
becomes  visible  when  the  cause  has  gone  from  view. 
Instance  of  the  Barrett's  Bar,  said  to  be  just  level  witli  the  top  of 
^^^mtvlh^t.  the  Dam,  has  been,  within  the  memory  of  living 
witnesses,  so  exposed  as  to  have  borne  grass  which 
was  mowed.  And  yet  it  is  now  two  and  a  half  feet  under 
water. 

Mr.  Butler  stated  that,  as  he  remembered  it,  at  the  time 
of  the  view  taken  by  the  Committee,  there  were  not  two  and 
a  half  feet  of  water  there.  The  visitors  were  sailing  in  the 
channel. 

Mr.  Child. — It  was  suggested  by  Col.  Hejird  that  that  was 
the  shallow  portion  of  the  stream. 
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Mr.  BuTLEB  said  the  Remonstrants  should  attempt  to  shoir 
that  a  channel  was  cut  through  there.  But  they  had  exact 
measurements,  and  a  section  of  the  bottom  of  the  River,  at  that 
place. 

Mr.  French. — It  would  "naturally  require  some  time  after  the 
water  should  be  removed,  for  the  meadows  to  be  again  restored, 
while  water-grass  would  die  for  want  of  water,  and  the  imme- 
diate appearance  presented  would,  perhaps,  for  a  time,  be  more 
desolate  than  at  present.  But  to  produce  the  effects  to  which 
the  Petitioners'  witnesses  would  testify,  the  causes  alleged  must 
have  been  in  operation,  and  their  removal  would  constitute  the 
cure  of  the  injuries. 

Incorporation  of  I^^  1816,  tlic  Proprfetors  of  Sudbury  Meadows  were 
ow?owneni.**a*nd  iucorporatcd,  with  power  to  remove  obstructions  in 
their  operaliona.  ^,^^  Sudbury  Rivcr.  Thc  ffistory  of  Concord  shows 
that  the  attention  of  the  inhabitants  of  the  Towns  containing  the 
meadows  in  question  in  this  case,  had  been  called  to  the 
obstructions  in  the  River.  For  the  removal  of  these  obstruc- 
tions, measures  were,  at  various  times,  taken  by  the  Proprietors 
of  the  Sudbury  Meadows.  And,  undoubtedly,  their  operations 
were  productive  of  some  effect.  It  may,  in  connection  with 
this,  be  said  by  the  Remonstrants,  that  there  are  bars  in  the 
River  now,  and  that  these  are  the  obstructions  which  keep  the 
water  back.  But  the  Dam  holds  the  water  two  and  a  half  feet 
higher  upon  the  Bar,  and  that  water,  while  there,  is  just  as 
effectual  an  obstruction  as  two  and  a  half  feet  of  masonry. 
The  wrong*  of  ^hc  Meadow-owucrs  are  injured,  and  injured  with- 
^eMc^oMM>wn.  ^^^  ^iemg  gullty  of  any  neglect  or  default.  They 
iJ^iatuw^  ^^  have  received  no  compensation.    The  Legislature 

ought  to  furnish  some  redress. 
3SJ^.«.  JSt?J*«f  To  show  that  the  Meadow-owners  have  not  been 

owners  guilty  ox 

no  neglect.  guilty  of  auy  uBglect  or  default,  it  would  appear 
that  they  originally  remonstrated  against  Osgood's  Dam.  Some 
of  the  Sudbury  and  Concord  Proprietors  then  remonstrated. 
The  Charter  gave  no  intimation  that  the  Concord  River  was  to 
be  touched ;  and,  of  course,  the  tributaries  could  not  be  affect- 
ed. The  passage  of  the  Act  of  1795,  giving  authority  to  make 
the  River  beatable,  was,  undoubtedly,  taken  to  be  a  notice  that 
the  River  was  to  be  cleared  of  obstructions,  and  the  water  so 
reduced. 
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h^^bJSS"^^  It  would  seem  that  the  owners  of  the  Meadows 
sued.  hsxe  from  time  to  time  endeavored,  when  any  addi- 

tion was  made,  when  they  have  felt  any  damage,  to  secure 
redress  through  the  Courts.  They  have  pursued  all  the  legal 
remedies  open  to  them. 

fo?ded  "If^coml  "^^  ^^^^^  which  was  brought  by  Baldwin,  in  1809,  is 
juoaLaw.  ^^^  reported:  but  in   1815,  one  Stevens  brought 

Citation  of  cases   ^^  action  agaiust  the  Middlesex  Canal  Co.,  reported 
ie»9.i5.      in  12  Mass.  Rep.,  466. 

Mr.  BuTLEB. — ^That  action  was  in  reference  to  a  place  below 
Billerica,  on  the  Canal,  and  was  brought  because  the  Canal 
leaked  so  much. 

Mr.  French  replied  that  the  point  there  settled  was — ^and 
that  was  the  purpose  for  which  he  cited  it— that  there  was  no 
remedy  for  a  land-owner,  except  that  given  by  the  Charter,  and 
that  no  action  at  Common  Law  could  lie  against  the  Middlesex 
Canal  Company,  for  such  an  injury.  The  remedy  by  the  Char- 
ter was,  as  would  be  shown,  inadequate.    In  1828  the  Dam  was 

1839..  raised.  An  action  was  brought  by  the  owners  of 
the  Sudbury  Meadows, — Proprietors  of  Sudbury 
vs.  The  Proprietors  of  the  Middlesex  Canal^  28  Pickering,  86. 
It  is  not  stated  when  the  suit  commenced ;  it  is  reported  in  1839. 
The  point  there  decided  was  that,  if  the  Dam  was  raised, — the 
plaintiffs  having  offered  to  show  that  such  was  the  case, — there 
was  no  remedy  except  under  the  Canal  Charter,  or  the  Mill- 

1842        Acts, — that  no  action  would  lie  at  Common  Law. 

And  in  Wm.  Heard\%,  Proprietors  of  the  Middlesex 

Canal^  5  Metcalf,  81,  reported  in  1842,  the  point  was  decided 

that  there  was  no  remedy  against  the  Canal  after  one  year  from 

the  time  when  the  Dam  was  completed.    Here  the.  remedy  was 

1856.        narrowed  down  to  a  very  small  point.    In  Heard 
vs.  Talbot^  7  Gray,  113,  the  Court  again  decided 
that  there  was  no  remedy  except  under  the  Charter. 
Remed    b   the  ^^  ^^  ^  Singular  fact  that  by  the  Charter  the  remedy 
Charter.  ^j^g  j^  ^^6  Court  of  Scssious.    Now  the  Statutes 

show  that  this  Court  of  Sessions  ceased  to  be  in  existence  in 
1827,  and  that  no  remedy  was  open  to  these  land-owners  until 
1840,  when  an  Act  was  passed  transferring  the  jurisdiction 
which  had  existed  in  the  Court  of  Sessions,  to  the  Court  of 
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Common  Pleas.  Thus,  for  thirteen  years  there  was  no  pretence 
of  any  redress. 

££dby'th?a^  The  Petitioners  would  also  pres^it  some  evidenee 
of  Boston.  in  regard  to  the  reservoirs  established  by  the  Water* 
Board  of  the  City  of  Boston,  as  compensation  to  the  Mill- 
Owners  at  Billerica  for  diverting  water  which  formerly  flowed 
through  the  Concord  River.  The  City  of  Boston  has  endeav- 
ored to  do  what  was  right  and  proper,  for  the  Mill-Owners,  in 
this  behalf.  The  City  diverted  the  head-waters  of  the  Concord 
River,  to  supply  itself  with  the  water.  By  establishing  these 
reservoirs,  it  contributed  to  flood  the  Meadows  still  more. 

Mr.  Butler. — ^The  reservoirs  were  established  long  before 
the  Mill-Owners  made  any  complaint,  or  before  they  had  any 
cause  of  complaint. 

Mr.  French. — ^Then  the  Complainants  didn't  get  a  drop  of 
water. 

Mr.  Butler. — They  got  a  large  quantity ;  but  they  kept  it. 

Mr.  French. — They  knew  they  were  injured  by  the  Dam,  and 
supposed  that  these  reservoirs,  even  if  simply  by  letting  down 
the  water  at  a  different  time,  might  be  a  serious  injury  to  them 
without  being  of  any  advantage,  or  any  particular  injury,  to 
the  people  below.  They  complained  to  the  City,  and  it  has 
endec^^ored  to  do  right  in  that  respect.  Their  complaint  now 
is  of  the  operation  of  the  Dam  at  Billerica. 

The  Counsel  then  stated  the  intention  of  the  Petitioners  to 
call  some  witnesses  present,  old  men,  who  would  not  be  able 
to  attend  again.  For  this  reason,  they  were  unable  to  take  the 
case  up  as  they  should  wish,  beginning  with  a  particular  point, 
and  producing  their  testimony  in  its  proper  order. 

TESTIHONT  FOB  THE  PETITIONEBS. 

Jonathan  Manning,  beif^  duly  swom^  deposed^  upon  examir 
nation  by  Mr.  Child,  as  follows: 
iiJJ^w^rn.****^  I  reside  in  Littleton,  and  have  resided  there  for 
fifty-seven  years.    My  age  is  eighty-four  years. 
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I  worked  for  HktB  piopmton  of  the  Middleaex  Oanal  vix 
Summers  and  twa  Winters,  beginning  in  May,  1706,  and  en^inf^ 
in  November,  1801.  I  helped  build  Ae  loeks  on  Morrtmaiq 
River,  the  bridges,  sluices,  and  so  fbr&.  I  worked  at  earpenier- 
vork,  almost  wboUj.  In  179d  and  1797, 1  did  not  work  on 
the  Dam.  In  1798  I  helped  build  the  Dam.  There  was  a  dam 
previously  there,*— what  some  called  a  zi^^zag  diam,^eaky, 
and  not  very  high.  I  never  knew  the  height  of  either  dauay»« 
to  my*knowledge.  The  dam  I  helped  build  wa9  higher  than 
the  fbrmer  one.  They  made  rafts  to  bring  timber  from  the 
Kerrimac,  and  there  was  not  watmr  enough,  by  the  old  Dam,  to 
fill  the  Canal.  After  the  new  Dam  was  built,  we  took  doirm 
wider  rafts, — ^the  Canal  being  wider  at  top  than  bottom.*^Tho 
{danks  used  were,  I  think,  two  and  l&reo^uarters  inches  in 
thickness.-*^!  never  saw  the  old  Dam  till  I  went  to  work,  aibsp 
the  Canal  was  fixed  iii*  When  there  was  a  Audi  of  water,  the 
guard-gates  were  opened  to  fill  it.  No  flash  boards  were  evev 
put  on  the  old  Dam,  to  my  knowledge*  I  have  heard,  from  Mr. 
Baldwin,  the  Superintendent^ 

Mr.  Butler  obfeoted. 

Mr.  Ghilb  argued  for  the  admission  of  the  testimony. 

Witness  said,  in  the  course  of  the  conversation,  that  he  did 
not  know  that  any  advantage  was  taken  of  the  Spring  freshels»^ 
Timber  could  then  be  better  floated. 

Objection  having  been  taken  to  further  testimony,  offoved,' . 
Mr.  Mellen  argued  that,  before  a  Legislative  Committee,  th8> 
strict  rules  of  evidence  were  not  necessarily  to  be  eiif(»ced, , 
except  at  the  discretion  of  the  Committee. 

Mr.  BfJTiiis  insisted  that,  as  the  rights  o^  the  Bfill-ownew 
were  legal  rights,  Hiey  should  be  afiected  only  by  legal  tostt- 
mony.  The  Committee  would  judge  ^  H^  relevan<gr  ef 
testimony,  but  would  not  hear  what  OQuld  not  be  evidenco* 

The  Chaibhak  rmled  that  hearsay  testimony  was  inadmiflsable* 

9 
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f  WnNBSS. — I  recollect  that  a  boat  passed  up  that  part 
of  tiie  Canal  between  Concord  and  Merrimac  Biyers,  with  a 
party  from  Boston,  or  Medford,  or  somewhere. 

Question. — ^Who  composed  that  party  ! 

Answer. — I  know  but  twp  or  three  men.  There  was  one 
from  Boston,  Judge  Sullivan,  the  President  of  the  Canal,  and 
old  Col.  Baldwin  and  one  of  his  sons.  I  do  not  remember 
many  others,  nor  how  many  there  were,  but  I  should  think, 
twenty,  twenty-five,  or  thirty.  • 

[Witness  proceeded  to  speak  of  information  received,  at  the 
timer  by  hearsay,  in  reference  to  the  raising  of  the  wat^r  in 
the  Canal,  to  float  the  boat.  Objection  was  made,  and  the 
testimony  rejected  as  incompetent.] 

I  do  not  know  hoyr  much  higher  the  new  Dam  was  than  the 
old ;  but, — from  their  raising  the  water  in  the  Canal  so  much 
higher  than  before, — I  should  think,  nine  to  twelve  inches  high. 
After  taking  the  water  down  six  inches,  I  remember,  in  the  first 
of  June,  or  the  last  pf  May,  seeing  the  gates  open.  I  should 
think  the  effect  on  the  depth  of  the  water,  of  the  completion  of 
the  new  Dam  would  be  that  they  could  raise  it  nine  inches,  or  a 
foot.  So  I  have  thought  sometimes,  by  the  flowing  of  the  water 
after  they  got  the  Dam  built, — ^it  flowing  up  higher  into  a  yard 
where  we  worked,  and  sending  us  back  into  higher  land.  I 
thought  the  water  was  much  higher,  but  I  couldn't  say.  I  can- 
not tell  how  much  water  there  was  in  the  Canal  before  we  built 
the  new  Dam :  I  should  say  there  was  something  like  two  and  a 
half  feet  of  water  when  that  boat  came  up.  I  cannot  tell  what 
depth  of  water  the  Canal  required,  in  order  to  be  full ;  but  I 
think,  three  and  a  half  feet.  That  is  my  impression:  I  am 
not  positive, — ^I  think  it  is  correct. 

.  The  dam  I  helped  build  had  a  bridge  over  tlie  stream,  the 
dam  below  being  built  so  that  tlie  water  should  go  over  it. 
There  was  a  little  island,  and  the  saw-mill  stood  on  that.  The 
main  dam  crossed  the  River ;  and  where  the  water  ran  over 
was  what  is  called  a  figure-dam.  We  had  a  gauge  to  make  it 
by ;  and.  it  was  put  up — ^I  don't  know  how  far  apart — ^I  should 
say,  eight  feet  across  the  piers,  and  then  stringers  locked  right 
on  at  the  side ;  and  then  it  was  planked,  slanting  up  the  stream. 
This  was  not  a  figure-four.  There  was  a  cap-sill  put  on  to 
this  dam. 
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The  figure  was  like  tiiis : 


After  the  Dam  was  built,  timber,  principally,  was  brought 
down.  The  timber  and  rafts  were  larger  than  before.  The 
small  was  timber  for  locks ;  the  large,  sawed  for  planking.  I 
think  they  were  much  larger.  J  think  I  saw  one  log  fbom 
which  seven  planks  were  sawed,  with  two  slabs. 

I  saw  that  dam  in  1882  or  '33,  or  about  then.  There  was  a 
stone  dam  built  below  it,  which  covered  it  up.  I  then  saw  the 
posts  of  Ij^e  waste-gate,  but  they  were  under  water — the  tops  a 
little  under.  They  had  been  built  all  of  a  foot  higher  than  the 
Dam.  There  was  a  sluice-way  for  fish  to  go  up,  planked  the 
other  way.  That  was  lower  than  the  Dam.  It  was  kept  open 
every  Spring.    Don't  know  when  it  was  stopped. 

Mr.  BuTLEB. — That  was  all  matter  of  legislation. 

Flash  bi^Lrds  were  put  on  the  dam  I  built,  before  I  left ; — ^I 
don't  know  when,  or  by  whom.  Saw  them  there  the  two  last 
years.  They  said  they  were  ten  inches  high.  I  have  no  judg- 
ment about  their  height.  I  did  not  work  there  much,  the  last 
two  years. 

That  section  of  the  Canal  between  the  rivers  was  finished  in 
the  Fall  of  1797,  when  Sullivan's  boat  came  up. 

Previous  to  the  building  of  the  Dam  of  1798,  there  was  a 
pond  there,  and  a  mill.  It  was  called  a  pond.  It  was  there 
when  I  was  a  boy,  and  went  to  mill  there.  The  old  Dam  flowed 
not  nearly  so  high  as  that  I  helped  build  ;-^I  cannot  say  how 
much  lower. 

I  frequently  conversed  with  men  at  work  at  Mr.  Rogers'. 
Never  saw  the  ledge,  that  I  know  of. 

The  flash  board  was  put  on  to  the  Dam  by  little  posts  put  up, 
and  a  brace.    They  didn't  appear  to  be  fastened.    There  was 
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no  cap-sill  but  that  on  which  the  planldfeig  Was  nailed.  What 
of  the  Dam  was  below  the  bridge  was  such  as  to  have  the 
water  go  over. 


t  Cboss-bxamined  by  Mr.  Butler. 

GMttM»zamin»-  ^  canuot  tell  how  many  years  before  I  went  there 
^^  to  work,  I  saw  the  Dam  and  Mill.    I  don't  know 

that  I  ever  saw  it  before  I  went  to  mill.  I  may  have  seen  it, 
but  don't  know  it.  I  saw  a  dam  there  as  early  as  I  can  reeollect : 
I  went  to  mill  wheft  a  small  boy.  I  call  myself  eighty-fottir 
years  of  age*    I  was  born  in  December,  1TT4. 

When  I  went  there  to  work  on  the  old  Dam,  ft  was  very  mtich 
out  of  repair,  and  very  leaky.  I  should  think  the  water  wonld 
fnin  right  through  it  in  many  places ;  but  I  didn't  pay  much 
attention  to  tt.  That  dam  ran  in  a  zig-zag  way,  across  the  Biver. 
I  think  the  new  Dam,  I  built,  was  not  built  higher  up  the 
dtream.  I  think  it  Was  lower.  The  West  end  was  very  neai^ 
where  the  old  one  was ;  but  the  EasI  end  went  down-stream 
further.  The  West  end  was  in  the  same  place,  pretty  near ;  I 
should  think  it  was  very  near  where  the  old  Dam  was.  That, 
I  think,  was  a  little  above  where  the  present  stone  Dam  is. 

Q. — ^Now,  the  time  when  they  could  not  get  water,  with  the 
old  Dam,  was  after  the  Spring  freshets  were  over, — along  in 
June? 

jI.'^I  should  think  that  was  the  time  I  w«nt  to  mill. 

I  only  saw  enough  at  the  Spring  freshets,*— when  I  was  there, 
— *lo  fill  the  Canal.    I  went  about  the  1st  of  May,  every  year. 

Q. — And  with  the  old  Dam  they  had  about  two  and  a  half 
feet  of  water? 

A. — ^I  should  think  so.  By  their  taking  the  small  rafts  up, 
t  should  think  it  took  two  and  a  half  feet  of  water. 

I  should  think  from  the  difference  in  the  height  of  the  water, 
that,  after  we  inade  the  new  Dam,  the  Dam  must  have  been 
raised  from  nine  to  twelve  inches.  1  think  it  made  the  water 
about  a  foot  higher  in  the  Canal.  If  I  remember  aright, 
three  and  a  half  feet  was  what  the  Oanal  was  to  draw; 
and  they  built  their  aqueducts  planked  up  three  and  a  half 
feet. 
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Q. — ^You  think  that  when  they  got  the  new  one  built,  t!iey 
got  it  high  enough  to  ftU  the  Oailal  acco!^dittg  as  they  had  made 
their  aqneduct«  and  as  they  had  arranged  the  whole  Canal  ? 

A— X  thttik  that  tras  theii^  caleulation,  and  that  it  did  that 

It  filled  the  Oanal. 

Q.^--These  aqneduots  across  the  other  rivers  were  also  made 
to  act  as  waste-ways  ? 

al.—No,  Sir^— for  boats  to  go  right  through.  There  were 
I^aees  they  could  let  out.  They  Iiad  gates  on  tiie  side  that 
they  could  let  out  the  water,  if  needed,-^if  it  washed  the 
banks,  or  was  too  high,  or  any  thing  of  that  sort. 

Q.— You  have  always  known  the  Canal,  more  or  less,  ever 
since  ? 

il.— -Noj  Sir  5  t  hav6  not  been  there  more  than  about  three 
times,  since  I  left.    One  time,  I  was  summoned  down  there. 

Q. — When  this  boat  came  up  from  below,  it  came  up  the 
Canal,  did  it  not,  through  where  the  ledge  is,  at  the  Easterly 
side  of  the  River  ?     • 

il.-^I  eipect  not ;  for  the  water  was  not  let  in  there  for 
three  years  after.  I  expect  there  was  a  cut  of,  perhaps,  ten  of 
fifteen  feet. 

Q. — Where  did  that  boat  come  from  ? 

A. — I  don't  remember  seeing  the  boat  till  it  was  within  a 
few  rods  of  the  upper  lock.     It  went  into  the  lock. 

Q. — It  had  not  come  up  from  Boston  ? 

A. — Not  by  water ;  if  it  came  at  all,  it  was  by  wheels. 

Q.— At  that  time,  the  Canal  was  not  finished  down  to  Wil- 
mington ? 

A. — It  was  several  yearg  before  it  was. 

At  this  time,  all  the  navigation  there  was,  was  between 
Billerica  Mills  and  Merrimac  River. 

Q. — ^When  the  Canal  was  jnft  full,  after  you  got  the  new 
Dam  built,  how  did  the  ivater^stand,  as  regards  that  dam  ? 

A. — ^I  dont't  know.     I  don't  know  that  I  ever  noticed. 

Q.— 'You  told  us  that  at  some  time  they  used  to  leave  the 
guard^ate  open. 

A. — That  was  the  old  one. 

Q. — So  as  to  make  the  Canal  and  Pond  all  one  level  ? 

A. — ^Yes,  Sir;  with  the  old  Richardson  Dam,  as  it  was  called. 

Q.— Flash  boards  were  put  on,  two  years  before  you  left  ? 
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A. — ^I  think  I  saw  them  there. 

I  had  no  means  of  knowing  how  high  they  were,  except  as 
matter  of  judgment.  The  Mill,  at  that  time,  was  on  the  west 
side  of  the  River : — ^I  never  saw  it  at  any  other  place.  I  do 
not  know  where  Faulkner's  factory  is. 

Q. — Can  you  tell  us  how  deep  the  water  was  in  the  flume, 
when  you  worked  on  the  Mill  ? 

A. — ^We  were  building  both  of  them  at  a  time.  The  Mill 
was  framed,  if  I  recollect  aright, — ^then  we  took  the  old  Dam 
away,  and  built  the  new  Dam, — and  .the  new  Dam  was  about 
done  when  they  got  the  Saw-mill  done. 

Q. — When  you  got  it  done,  how  deep  was  the  water  in  the 
flume? 

A. — ^I  don't  know. — ^It  was  deeper  in  the  middle  than  at  the 
edge. 

Q. — Was  not  the  bottom  of  the  flume  level  ? 

A. — ^I  guess  the  top  was. 

Q. — Was  not  the  bottom  ? 

A. — ^I  don't  know  about  that.  I  should  think  it  was  deeper 
in  some  places  than  others. 

Q. — How  did  they  drive  the  wheel  of  the  Grist-mill,  or.  Saw- 
mill,— either  of  them  ? 

-4..— The  water  came  right  up  to  it.  They  had  no  penstock 
or  trough  let  in. 

Q. — Was  there  not  a  flume,  each  side,  to  bring  the  water  on 
the  wheel  ? 

A, — The  wheel  was  below  the  Dam,  and  the  water  above  it. 
They  hoisted  the  gate,  and  let  it  down. 

I  cannot  tell  how  deep  the  water  at  the  bottom  of  the  wheel 
was.  I  never  saw  a  mill  on  the  East  side  of  the  River :  there 
was  none  there  at  that  time. 

Q. — Had  you  ever  seen  one^p  to  that  time  ? 

A. — ^No,  Sir. — Except  the  Fulling-mill,  down  below  the  Dam, 
some  ways. 

How  far  below  the  Dam,  I  cannot  tell.  I  think  that  was  a 
fulling-mill,  on  the  East  side  of  the  River.  There  was  no  grist- 
mill, or  saw-n^ill. 

Q. — ^Where  did  the  rafts  use  to  stick  ? 

A. — I  don't  know  that  they  stuck  anywhere. 

Q. — ^You  said  they  could  not  get  through  with  a  wide  raft. 
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-A.— They  didn't  try  it.  They  knew  how  wide  they  could 
take  a  raft  there.  I  don't  know  that  there  was  any  part  of  the 
Canal  narrower  than  another.  It  was  calculated  to  be  made  of 
a  width,  all  the  way,  so  that  boats  could  pass  and  re-pass  one 
another. 

Q. — Had  boats  run  on  the  Canal,  when  you  were  there  ? 

A. — ^I  didn't  mind  the  boating,  much.  I  don't  know  but 
boats  had  been ;  I  don't  remember  any.    ' 

Q. — How  was  the  water  carried  from  the  Dam  to  the  Pull- 
ing mill  ?-rin  penstock,  or  flume  ? 

A. — ^I  don't  know. 

The  Fulling-mill  was  not  altered,  in  any  way,  at  that  time, 
that  I  know  of. 

Direct  Examination  resumed. 

tii'TwJ^S?*"  I  do  not  mean  to  swear  with  any  certainty  to  the 
measuren\ents  I  have  given.    I  never  measured  the 
Dam.  *  I  do  not  know  the  depth  of  the  water  to  the  old  Dam 
or  the  new  one. 

I  don't  know  when  the  Canal  was  opened  on  the  East  side, 
I  was  there  when  it  was  opened  as  far  as  Wilmington,  and  no 
further;  but  I  gan't  tell  when.  They  built  an  aqueduct  from 
Shawsheen,  something  like  one  hundred  and  nineteen  or  one 
hundred  and  twenty  feet ;  and  below  that  toward  Wilmington, 
were  a  couple  of  locks,  about  a  half  a  mile  apart,  I  should 
think.  The  water  was  let  into  that  first  lock,  and  the  Shaw- 
sheen River  broke,  and  carried  off  a  great  deal#f  sand. 

Cross-examination  resumed. 

STiS^S!'  Q.— You  stated  that  the  guard  gate  of  the  lock 
was  never  opened  after  the  new  Dam  was  built  ? 

A. — ^It  was  never  left  open ;  it  was  never  open  except  to  lock 
the  boats  and  rafts. 

Q. — Did  the  water  stand  higher  on  the  River  side  of  the  first 
lock-gate,  than  at  the  Canal  side  ? 

A. — I  expect  it  was  higher ;  but  I  don't  know  it. 

Q. — Did  you  observe  that  there  was  a  rush  of  water  when 
that  gate  was  opened  ? 

A. — I  don't  know. 
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ThQ  gates  of  tliat  look  on  the  Weat  side  vere  left  op&a,  pre- 
vious to  the  building  of  the  new  Dam.  Th&y  wen  not  left  open 
tfterward9,  that  I  know  of.    I  ney^r  saw  tbem  open  after  tbat* 

Q. — You  wer^  at  work  at  the  Dam  ? 

A. — I  was  at  work  in  the  yard  South  of  it,  after  we  got  tba 
Dam  built.  I  worked  there  helping  them  with  a  g^^eat  many 
loi^ks.  The  looks  were  framed  there,  and  then  bad  to  be  carted 
down. 

Q.-^How  long  did  you  work  there  after  finiebing  the  Dam  ? 

il. — By  spells, — four  years,  with  tbat,^-^three  years  after 
that. 

I  don't  know  how  long  Col.  Baldwin  4)ontinued  to  be  the 
Superintendent  of  the  Canal. 

Mr.  Butler  objeqted. 

I  [Recess.] 

Abiel  Saundebs  called  and  sworn.    Examined  bi/  Mr.  Child.. 

^0^  ^^^^"^  I  vas  sixty-seven  the  second  day  of  last  August. 

1  worked  for  the  proprietors  of  the  Middlesex  Canal 
on  the  Canal,  from  1814,  to  June,  1830,  in  Summer,  and  occa- 
sionally in  Winter.  I  was  employed  in  repairing  the  Canal.  I 
frequently  had  to  stop  leaks  on  the  old  Dam,  built  before  the 
stone  Dam, — that  which  Mr.  Manning  helped  to  build. — ^It 
leaked  considerably.  The  plank  got  rotten. 
Q. — Can  y(fc  estimate  the  amount  of  leakage  ? 

Mr.  Butler  objected. 

ObjcQtion  overruled. 

Witness. — I  cannot  tell  the  amount.  There  was  consideiv 
able  water  wasted  when  the  Dam  leaked.  I  never  heard  any 
body  in  authority  say  what  the  amount  was. 

We  put  in  chip  manure,  and  then  gravel,  sometimes.  The 
leakage  took  place  the  whole  length  of  the  Dmru 

At  this  time,  I  think  there  were  flash  boards  on  top  of  the 
Dam.    I  think  there  was  half  of  a  square  atiok,  sawed  corner- 
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wise,  and  a  flash  board  fastened  to  that.  This  &6bioa  of  flash 
boards  I  saw  on,  I  think  it  likely,  when  I  went  there,  and  it 
coutinued  as  long  as  the  old  Dam  was  in  use.  I  oould  not  tell 
their  height.  The  height  of  the  timber  I  should  think  from 
four  to  eight  inches ;  I  could  not  say  with  certainty.  Nor 
could  I  of  the  planks ;  but  I  should  say,  from  six  to  eight 
inches — it  might  have  been  more.  It  seems  to  me  the  old  Dam 
was  lower  in  the  middle  of  the  River,  if  anything.  I  was  em* 
ployed,  some^  about  the  stone  Dam, — ^at  about  1828, 1  guess. 
I  was  not  at  work  on  that  all  the  time.  The  stone  work  was 
higher  than  what  the  old  one  was.  I  think  the  water  covered 
up  the  old  Dam,  when  we  got  the  new  one  done.  While  buildn 
ing  the  new  Dam,  the  old  one  kept  the  water  from  us.  There 
was  n(rt  much  water  below  the  old  Dam.  Little  ran  over  the 
old  Dam.  I  think  the  flash  boards  of  the  old  Dam  were  higher 
than  the  new  stone  Dam.  I  cannot  say  bow  much«  I  cannot 
state  the  difference  of  the  height  of  the  two  dams.  The  old 
Dam  remained  after  we  had  completed  the  new.  The  flash 
boards  were  taken  ofi*.  I  bad  charge  of  the  banks  for  some- 
thing like  two  years,— from  1827  to  1830. 

I  was  acquainted  with  Shawsheen  Sluice.  I  helped  build  it. 
It  was  built  at  the  time  the  aqueduct,  there,  was,  over  forty 
years  ago.  More  water  was  discharged  there  than  at  any 
other  sluice  on  that  level.  The  water  went  on  to  Shawsheen 
Meadows. 

Toward  the  latter  part  of  my  experience,  I  think,  the  water 
was  a  little  higher.  Mr.  Sullivan  used  to  be  careful  not  to  let 
the  water  get  high  in  the  Canal,  lest  it  should  break. 

There  is  a  ledge  there.  Could  not  tell  the  depth.  The 
water  was  not  as  deep  there  as  in  many  places.  The  boats  used 
to  ground  in  the  Canal,  when  I  first  worked  there.  I  used  to 
boat  there.  The  boats  grounded  from  Billerica  to  Woburn, 
There  were  three  levels  in  that  space.  That  was  before  they  got 
to  keeping  the  water  so  high — when  Mr.  Sullivan  was  there. 
The  increased  quantity  of  water  in  tiie  Canal  was  to  keep  the 
boats  from  grounding.  Don't  know  that  the  new  stone  Dam 
had  any  thing  to  do  with  the  inorea^ie.  They  just  let  in  more 
water  at  the  locks ;  the  Pond  was  generally  hi^  enough  to  give 
themt  water. 

10 


86     CONCORD  AND  SUDBURY  MEADOWS.   [Feb, 

Sulliyan  left  about  1817  or  '18.  James  Baldwin  succeeded, 
for  a  number  of  years.  Eddj  succeeded  Baldwin.  All  these 
were  Superintendents  while  I  was  there. 

The  new  Dam  was  tighter  than  the  old  one. 

t  Cross-examinei)  by  Mr.  Butler.  , 

crosMzamina.  ^*  ^^  arranged  so  as  to  keep  the  water  level,  by 
^^'  means  of  locks.    Sometimes  the  boats  grounded. 

Sometimes  the  Canal  could  not  be  filled,  on  account  of  the 
weeds — couldn't  fill  the  lower  end. 

We  went  up  the  River,  once,  to  mow  the  weeds,  to  try  the 
experiment,  and  there  came  a  very  large  rain,  just  as  we  fin- 
ished mowing  the  weeds,  and  we  couldn't  tell  what  was  the 
effect.  We  went  to  mow  the  weeds  because  it  was  scant  water 
in  the  Canal  and  there  appeared  to  be  enough  in  the  River. 
We  went  up  as  far  as  Sudbury,  to  mow  the  weeds.  1  never 
went  up  but  once.  I  do  not  know  of  any  body  else's  going, 
except  at  that  time.  I  never  did  any  thing  at  the  Fordway.  I 
understood  the  Canal  people  cleared  it  out  some,  there,  and 
got  stone  out.  I  saw  no  work  going  on  there.  I  went  there 
in  1814, 

When  I  first  knew  the  old  Dam,  I  think  there  was  a  cap-sill 
there ;  and  that  cap-sill  was  four  to  eight  inches,  I  think, 
higher  than  the  plank ;  and  in  that  cap-sill  were  driven  pins, 
and  against  them  rested  flash  boards,  I  think ;  and  those  were 
kept  on  at  all  times.  It  was  needed  to  keep  the  Pond  substan- 
tially full,  in  order  to  keep  up  the  levels  in  a  dry  time. — ^I  could 
not  give  any  idea  of  the  width  of  the  flash  boards.  I  think  I 
recollect  the  old  gate-way,  the  old  sluice.  I  cannot  say  whether 
the  flash  boards  were  sawed  off.  They  were  higher  than  the 
Dam,  when  I  worked  there.  After  the  new  Dam  was  built,  I 
don't  remember  whether  they  were  sawed  off  or  not. 

During  the  time  I  knew  the  Canal,  there  was  no  change  in 
the  depth  of  the  Canal  at  Billerica,  just  where  it  comes  out  of 
the  Concord  River,  going  to  the  Merrimac  River.  There  was 
but  one  level  to  fill,  there,  and  the  water  would  stand  very  near 
level.  There  is  but  one  level  until  you  get  to  Middlesex ;  and 
at  Middlesex  you  lock  down  into  the  Merrimac. 

In  a  dry  time,  the  guard-gates  there  never  stood  open,  to  my 
knowledge.    There  was  more  water  in  the  Pond  than  they 
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could  receive  in  that  level.  In  the  other,  they  had  to  set  them 
open,  sometimes,  to  g^t  water  enough  to  fill  the  level.  They 
could  not  force  enough  through  the  paddle  gates  to  keep  the 
level  full,  and  therefore  we  had  to  open  the  whole  gate. 

There  is  a  little  distance  from  the  Dam  to  the  lock,  on  the 
level,  as  you  go  towards  the  Merrimac  River.  There  never 
was  any  disturbance  of  the  bottom,  in  that,  that  I  know  of. 

In  order  to  float  a  common  canal-boat  over  the  sill  6f  the 
lock-gates,  you  would  require  but  little  more  than  the  depth  of 
the  boat.  It  would  depend  on  the  depth  of  the  boat ;  if  it  were 
not  more  than  two  and  a  half  feet  of  water,  it  would  require 
but  a  little  more  than  that.  I  recollect  the  size  of  the  canal- 
boats.  There  were  different  sizes.  Taking  the  common  draft, 
I  should  think  they  were  calculated  about  two  and  a  half  feet, 
as  near  as  I  can  judge. 

Direct  Examination  resumed. 

Sl'^t^BSIS!"*'  ^  i^aean  that  the  boat  would  draw  that  amount  of 
water.  The  width  of  those  boats  I  do  not  know 
that  I  could  exactly  tell.  The  width  of  the  top  of  the  Canal  I 
could  not  tell.  It  was  wide  enough  for  two  boats  to  pass. 
The  two  sills  of  the  lock-gates  on  the  West  side  had  no  need, 
I  think,  to  be  placed  on  the  same  level.  The  fact,  I  am  not 
positive  about. 

Rich  Carter  called  and  sworn.     Examined  by  Mr.  Child. 

wch^carter       J  ^^xa  the  owucr  of  a  lot  in  Shawsheen  Meadows, 
producing  about  eight  cocks  of  hay.    I  have  owned 
it  for  about  forty  years.    It  is  below  the  Canal. 

The  Chairman. — [To  Mr.  Child.'] — Is  this  one  of  the  rivers 
specified  ? 

Mr.  Child  replied  in  the  negative. 

Witness. — Water  flowed  from  the  Shawsheen  sluice.  Prom 
1819  to  1828  it  was  drier.  After  1828  we  had  more  water,  and 
the  meadows  were  injured. 
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Mr.  BuTLEB  objected  to  the  testimony)  as  inreleyant. 

Objection  overmled. 

Witness. — This  change  took  place  after  1828.  Where  we 
had  cut  good  English  hay,  the  meadow  was  drowned.  More 
water  passed,  from  1828  to  the  time  the  Canal  stopped.  The 
increase  was  decided. 

Gboss-examined  by  Mr.  Butler. 

g5J*'«'«'»*^  These  waste  places  were  used  when  they  got  more 
water  into  the  Canal. 

My  meadows  were  on  the  Shawsheen  River.  There  was  a* 
mill  below. 

f  The  Richardson  privilege  let  down  water  on  my  mead- 
ows. Water  came  from  the  sluice  by  Richardson's  Mills. 
Richardson's  Mill-pond  was  on  another  stream,  that  ran  out  on 
my  meadow.  It  does  not  depend  altogether  upon  the  use 
of  the  water  on  Richardson's  Brook,  how  wet  my  meadows 
are.  There  is  some  water  comes  there,  at  some  times  of  the 
year : — ^he  has  no  business  to  use  the  water  in  Summer ;  but  it  is 
then  that  it  flows.  He  didn't  grind  in  Summer.  Richardson 
has  a  grist-mill  there,  but  does  not  use  it  in  Summer-time.  I 
don't  know  where  he  draws  from.  He  does  not  pretend  to 
grind  in  the  Summer.  He  grinds  along  in  Spring ;  and,  Winter, 
he  has  a  grist-mill  and  saw-mill.  He  keeps  a  pond  there,  to 
save  his  locks,  all  Summer.  There  is  a  mill  below  Richard- 
son's. It  is  Mr.  Patten's  mill ;  he  used  it  to  grind  with — and 
the  machinery.  He  has  cabinet-works.  He  uses  it  some  in 
the  Summer,  and  grinds  when  he  has  water.  It  depends 
somewhat  upon  how  much  he  grinds,  how  wet  my  meadows 
are.     When  Richardson  keeps  shut  down,  Patten  is  dry. 

Direct  Examination  resumed. 

SiT^SSS!"*^  ^'^^  Shawsheen  -Sluice  is  the  one  that  goes  over 

Shawsheen  River,  and  the  Richardson  Sluice  is  that 

up  near  the  mill.    The   Shawsheen  is  the  biggest  sluice,  I 

should  say.    I  should  think  it  might  be  a  third  longer.    They 
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are  nearly  a  mile  apart,  I  should  think.  They  are  both  out- 
falls from  the  Canal.  The  water  discharged  by  both,  I  thinks 
wa&  increased,  in  a  measure,  subsequently  to  the  erection  of  the 
Dam  of  1828. 

SJTlhlrwatS  ^^'  Child  said  that  in  inquiring  of  experts  as  to 
iff *for  ?5!SjJJJ  **^®ir  testimony  in  relation  to  the  action  of  the 
of  examinatton.  ^^^^  ^^  ^^^  jjj^^j^  ^^^^  ^jj^  Caual,  the  opiuiou  was 

expressed  that  the  shortest,  simplest,  and  most 
effectual  way  of  settling  this  question  would  be  by  opening  the 
flood-gates,  culverts,  and  Sluice-ways  of  the  Dam,  and  that  this 
measure  ought  to  be  resorted  to  to  such  a  degree  as  to  enable 
men  of  proper  knowledge  and  experience  to  test  and  determine 
the  real  influence  of  the  Dam  on  the  whole  long  level  above. 
Motion  to  that  ^^  thctcfore  moved  that  the  flood-gates,  culverts, 
•^*-  and  sluices  of  every  description,  for  exhausting  the 

Mill  Fond  at  Billerica,  should  be  placed  at  the  disposal,  and 
under  the  control,  either  of  a  committee  of  the  Comfdainants 
and  Petitioners,  or  of  men  mutually  agreed  up6n,  by  the  parties, 
for  superintending  the  experiment,  and  that  the  sluices  be  kept 
open  for  such  a  length  of  time  as  would  reduce  the  water  to 
such  a  degree  as  to  satisfy  experts  of  the  real  operation  and 
influence  of  this  dam,  upon  the  stream. 

He  therefore  proposed  that  the  Committee  should,  if  they 
thought  proper,  cause  to  be  served,  upon  the  Respondents,  a 
notice  to  that  effect. 

The  Chairman. — We  have,  of  course,  no  authority.  I  have 
understood  that  the  experiments  thus  far  made  were  proceed" 
ings  entered  upon  under  agreement  of  both  sides. 

The  question  on  the  motion  was  argued,  Mr.  Child  reading 
a  form  which  he  suggested  for  the  use  of  the  Committee,  in 
carrying  out  the  motion. 

^?SSS>»f  *to  ^^-  BuTLESR  stated  that,  although  he  believed  it  to 
thtt  propofiidon.  ]yQ  impossible  now  to  open  the  sluices,  he  was  will- 
ing that  the  Petitioners  should  have  the  privilege  of  opening 
tl>em,  on  two  conditions:  first,  that  they  should  defray  the 
actual  expense,  to  be  ascertained  by  auditors,  and,  second,  that 
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they  should  put  themselves  under  bonds  to  pay  all  damage 
resulting. 

The  Chairman  suggested  that,  as  the  Committee  had  no 
power  in  the  matter,  it  would  be  best  for  the  Petitioners  to 
make  their  request,  directly,  of  the  Respondents,  "in  open 
court,"  and  to  let  that  go  upon  the  record,  and  allow  to  the 
proposition  and  reply  their  proper  influence. 

Adjourned  to  9,  A.  M.,  of  Wednesday,  Oct.  12th. 


SECOND    DAY. 

Wednesday,  October  12th. 
Committee  met  at  9,  A.   M.,  of  Wednesday,  Oct.   12th. 
Present,  Messrs.  Parkbb,  Bowebman,  Wwohtington,  Russell, 
and,  at  12  M.,  Mr.  Chase.    The  testimony  for  Complainants 
was  proceeded  with. 

Jonathan  Hill  called  and  sworn.    Examined  by  Mr.  French. 

swotJ?**  °"^  I  reside  in  Billerica.  I  am  sixty-three  years  of  age. 
I  own  ten  acres  of  meadow  land  in  Billerica,  some 
four  or  five  miles  above  the  Dam.  It  lies  just  above  Hill's 
Bridge.  I  bought  part  of  it  in  1885  or  '86.  I  always  knew 
the  part  of  it  in  my  father's  possession.  Except  from  1882  to 
'87, 1  have  always  lived  there.  I  have  worked  on  that  land 
since  I  can  remember.  It  has  always  been  in  grass.  As  long 
ago  as  I  can  remember,  we  considered  the  produce  of  that  land 
the  best  lowland  hay,  and  used  to  save  it.  There  has  been  a 
gradual  depreciation  of  it,  in  quality,  ever  since.  I  don't  know 
that  we  had  any  name  for  the  grass.  When  nearly  ripe,  it  was 
very  red  at  the  top.  It  grew  in  a  bunch.  The  quality  of  grass 
is  now  very  miserable, — fit  for  nothing  but  litter,  this  year.  The 
quantity  has  decreased,  but  not  in  proportion  to  the  quality. 
We  do  not  get  as  much  hay  from  it  as  my  father  did. 
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As  long  ago  as  I  remember,  I  can't  recollect  seeing  a 
hay-pole  carried  into  the  field.  We  teamed  all  over  it.  Now 
we  have  to  pole  a  great  deal  of  it.  My  father's  meadow  was 
next  the  island  in  the  River.  It  is  lowest  in  the  middle. 
Sometimes,  only  the  sides  are  out  of  water. 

We  poled  out,  there,  before  I  left  Billerica,  in  1832— it  may 
have  been  '33.  Somethnes  we  lost  the  whole  crop.  It  may  be 
four  to  five  years  before  I  left,  that  this  began. 

Within  the  last  ten  or  twelve  years  I  have  occasionally  driven 
over  the  greater  part — not  the  whole. 

The  meadow  is  in  a  range  of  meadows,  of  forty  to  sixty  acres, 
of  which  the  part  by  the  island  is  lowest.  It  is  the  same 
through  the  range  of  meadows.  The  low  sppt  is  now  covered 
with  coarse  water-grass.  We  sometimes  mow  it.  It  used  to 
be  even  and  level  there.    It  is  u9w  torn  up  by  ice. 

t  Cross-examined  by  Mr.  Abbott. 

cross-examina-  ^  purchascd  part  of  my  meadows  in  1886,  or  '86. 
tion.  Gave  eleven  dollars  an  acre.    That  joins  on  each 

side  of  what  I  inherited.  They  call  the  meadow  I  own,  ten 
acres.  The  island  was  not  calculated  in  the  ten  acres.  The 
island  is  not  meadow.  There  is  wood  on  it.  My  recollection 
as  to  having  any  thing  to  do  with  these  meadows  in  the  way  of 
helping  get  the  hay  upon  them,  goes  back,  I  should  say,  fifty 
years.  At  that  time,  the  grass  was  good.  I  should  think  it 
began  to  depreciate  pretty  soon.  It  began  immediately.  The 
depreciation  has  been  very  slow.  There  has  been  a  gradual 
depreciation.  Since  about  the  time  that  I  bought  that  meadow, 
the  depreciation,  it  appears  to  me,  has  proceeded  faster  than 
before.  That  was  in  1835  or  '36.  It  was  hardly  perceptible 
fi*om  one  year  to  another:  for  a  number  of  years,  we  perceived 
but  very  little  difference  in  it.  That  was  as  long  ago  as  I  can 
remember.  Early  in  life,  I  knew  of  no  poling  of  the  hay ; — I 
never  knew  of  a  pole  being  carried  there.  I  recollect  getting 
hay  by  poling,  first,  I  should  think,  two  or  three  years  prior  to 
my  leaving  Billerica.    I  cannot  fix  any  particular  time. 

The  Meadows  were  always  overflowed  at  times,  in  the  Spring 
of  the  year ;  and  at  other  parts  of  the  year  there  would  occa- 
sionally come  freshets,  and  rains,  which  would  overflow  them. 
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That  was  so  from  as  soon  as  I  can  recollect ;  and  as  long  as  I 
can  recollect,  it  was,  at  times,  as  high  in  the  Spring  of  the  year 
as  now,  I  should  think.  I  have  no  knowledge  of  our  ever 
losing  the  hay  on  the  river-meadow, — ^not  being  able  to  mow 
it, — until  about  the  time  we  began  to  use  hay-poles.  I  never 
knew  of  the  water's  being  quite  so  high  as  a  year  ago— or  two 
years  ago.  That  was  a  high  freshet,  in  the  Spring.  The  water 
was  high  everywhere  in  that  neighborhood,  then,  as  far  as  my 
observation  extended.  It  was  as  high  everywhere  as  in  the 
Concord  River. 

I  live  some  West  from  the  meadow,  and  half  a  mile  out  of 
sight.  I  have  always  lived  out  of  sight  of  the  meadow ;  and 
my  knowledge  has  been  mainly  confined  to  my  getting  the  hay 
from  the  meadow.  I  have  been  a  machinist,  in  the  latter  part 
of  my  life. 

.  The  Meadows  have  depreciated  in  value.  I  have  been 
ofiered  more  for  those  meadows  than  I  gave  for  them.  The 
meadows  have  not  been,  since  I  purchased  them,  higher  in 
the  market.  I  had  an  offer,  once,  for  more.  I  will  explain 
that.  It  was  about  the  time  that  the  water-works  were  in  con- 
templation, from  Gochituate  Lake  to  Boston ;  and  some  of  my 
neighbors  started  out^  thinking,  as  I  understood,  that  that 
would  take  such  a  quantity  of  water  from  the  Concord  River, 
that  it  would  keep  it  from  the  banks,  and  those  meadows  would 
be  equal  to  those  on  the  Connecticut  River.  One  talked  about 
it,  but  never  made  me  any  offer.  Mr.  Lyman  Haynes  made 
an  offer.  He  represented  that  he  bought  it  for  the  sake  of  the 
cranberries.  He  did  not  give  me  any  such  reason,  I  considered 
the  offer  so  unreasonable,  and  above  the  value  of  the  meadow, 
that  I  consulted  my  brother  Stearns,  and  asked  him  what  could 
be  his  motive.  Mr.  Haynes  was  a  perfectly  responsible  man. 
There  have  always  been  cranberries  in  the  Meadows^ 
LaUerly,  they  have  depreciated — within  the  last  five  or  six 
years.  They  did  increase,  considerably,  I  should  think,  some- 
where about  1835,  '6,  or  '7.  It  may  have  been  a  little  later — 
as  late  as  1838.  Since  that  time,  they  have  begun  to  depreciate 
very  much,  and  are  very  much  depreciated  now,  I  should 
think  it  began  about  1838.— I  did  not  mean  to  go  back  as  far 
as  that.  I  should  think  that  the  greatest  crops  of  cranberries 
ever  taken  off  were  about  twelve  years  ago.    They  began  to 
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grow  worse  about  the  time  the  water-works  began  operation  in 
Boston,  and  have  been  growing  bad  since  that  time. 

Direct  examination  resumed. 

STtobSSS!"*"  ^®  lose  our  hay  oftener  than  before,  the  water  is 
over  it  so.  I  never  knew  of  losing  the  hay  as  long 
ago  as  I  remember  the  meadow.  I  don't  remember  ever  losing 
it  until  one  or  two  years  before  I  left  Billerica.  Some  years, 
the  surface  of  the  land  has  been  overflowed  in  Summer.  In 
former  years,  I  have  no  recollection  of  its  being  overflowed 
so.  But  I  can  remember  its  being  overflowed  in  1830 — ^it  may 
have  been  two  or  three  years  before  that.  I  don't  know  that  I 
know  how  often,  any  season,  it  was  overflowed.  I  remember 
that  then  it  came  up  so  that  we  were  not  able  to  get  our  meadow, 
until  the  last  of  September.  I  have  no  recollection  of  its  being 
so  but  one  year.  Then  I  remember  another  year  when  we 
worked  in  the  water,  a  good  deal,  to  get  the  hay.  Since  1886, 
it  has  been  flowed  a  good  many  times.  I  suppose  I  remember 
a  dozen  times,  nearly,  since  then,  that  it  has  been  overflowed 
in  the  Summer.  Two  years  in  succession,  we  mowed  none  at 
all,  on  account  of  the  water. 

The  selling  value  of  the  lands  has  diminished,  I  should  think. 
I  have  heard  of  no  sales  being  made  lately*  If  I  wanted  to  sell 
the  land,  it  is  my  opinion  I  could  not  get,  for  the  land  that  I 
bought,  any  thing  more  than  I  gave  ;  and  I  am  rather  doubtful 
whether  I  could  get  that.  Land  there,  generally,  I  should 
think,  is  about  in  the  neighborhood  of  what  it  was  then. 
Some  lands  have  been  sold  at  higher  prices,  and  others  for 
less.  I  should  think  the  average  was  just  about  the  same.  I 
speak,  now,  of  the  uplands.  They  are  the  same  in  value  as 
when  I  bought  this  meadow,  in  1885  or  '86!  The  crops  on  the 
meadow  are  not  so  valuable. 

Cross-examination  resumed. 

SS^SS?id^     ^  should  say  there  was  not  much  alteration  for  the 
last  ten  years.    I  should  say  it  was  full  as  wet  for 
the  last  ten  years  as  before.     I  should  not  think  there  has  been 
much  alteration ;  it  may  have  been  a  little  worse. 
11 
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I  Bhould  doubt  whether  any  of  my  neighbors  would  give  more 
than  $11  an  acre.  At  the  time  the  offer  I  have  spoken  of  was 
made,  there  were  some  thirty  or  forty  cords  of  wood  on  the 
land ;  and  it  included  the  island. 

I  own  no  other  meadow-land  on  Concord  River.  I  own 
what  we  call  brook-meadows,  where  there  are  mills.  The 
water  was  not  there  raised  upon  the  meadows.  The  brook  runs 
through  the  meadows,  but  does  not  overflow.  Nothing  has 
been  done  in  the  way  of  cultivating  these  meadows,  as  far  as  I 
know  of^  from  the  beginning. 

The  Chaibman. — Does  the  water  subside  any  sooner,  or  less 
soon,  when  it  does  overflow  these  meadows,  now,  than  formerly  ? 

.  A. — ^We  have  considered,^  always,  that  when  it  goes  down  now, 
it  goes  down  hardly  below  tlie  surface  of  the  meadow,  and  there 
it  will  remain  a  long  time, — which  we  never  knew  in  my  earlier 
days.    We  spoke  of  that  among  ourselves,  about  1828  and  '80. 

[To  the  ChairmanJ] — I  considered,  when  I  bought  the  land, 
that  I  bought  it  at  a  great  bargain. 

The  land  is  not  so  valuable  now  as  when  I  purchased  it.  I 
should  say  there  was  $5  difference  on  the  acre,  from  what  it 
was  wh^i  I  bought  it.  I  should  call  that  a  third.  The  lot 
adjoining  it  was  sold,  then,  at  $15  an  acre.  I  was  present  at 
the  sale ;  and  wlien  it  was  sold  back  it  was  in  my  presence. 
The  same  man  sold  both  lots.  I  considered  mine  just  as  good 
as  that.  It  was  just  about  the  same  time.  I  might,  under  the 
excitement,  get  $11  an  acre.  If  it  was  known  that  I  was  deter- 
mined to  sell  it,  I  should  doubt  if  I  could  get  $11  an  acre.  If 
a  man  came  to  me  wanting  to  buy  the  meadow,  thinking  me 
indifferent^  he  would,  I  tliink,  ofier  that.  If  I  did  with  that 
just  as  with  any  other  land — simply  wanted  to  sell  it — ^I  don't 
think  I  could  get  $11  an  acre. 

Direct  examination  resumed. 

SSTwsSSS!^  I  live  five  miles  from  Talbot's.    I  have  been,  a 
good  deal,  to  work  for  them.    I  have  been  a  ma- 
chinist and  blacksmitii.    I  have  worked  for  them  on  tiieir  mills. 
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^^o^J^  The  Chairman  remarked,  in  reference  to  the  peti- 
toe^gateB  at  the  ^.j^^^  j^j.  ^j^^  opening  of  the  gates  at  the  Dam,  that 
the  Committee  was  very  desirous  that  such  an  ex- 
periment as  was  asked  should  be  made ;  but  they  did  not  feel 
that  they  had  any  authority  to  take  possession  of  the  mills  or 
water  at  that  point.  If  any  arrangement  couM  be  entered  into 
between  the  parties,  it  would  facilitate  the  certainty  of  the 
decision  of  the  Committee  upon  the  subject  of  examination. 

Mr.  Abbott  stated  the  serious  difficulties  in  the  way  of  such 
an  experiment.  Even  were  it  possible,  the  mills  must  be 
stopped  for  days,  and  all  the  workmen  thrown  out  of  employ 
inent. 

Mr.  Child  inquired  if  the  Committee  could  recommend,  t6 
the  Legislature,  compensation  for  the  losses  attendant  upon  the 
experiment. 

The  Chairman  replied  that  such  a  recommendation  would 
not  be  considered  expedient. 

^ndente!**  ^  ^^'  Abbott* cousonted  to  the  Petitioners'  beginning 
the  exhaustion  of  the  Pond  on  Thursday  night, 
and  drawing  it  down  on  Friday,  Saturday,  and  Sunday,  and  to 
their  making  any  experiment  they  might  see  fit  to  haye  made, 
by  any  decent  man. 

mS^^.  ^  ^^  ^^*  Mellbn  accepted  the  proposition,  provided  the 
Committee  would  appoint,  for  the  experiment,  a 
man  in  their  judgment  competent,  and  that  if  such  person 
should  report  that  further  time  than  the  three  days  was  neces- 
sary, such  time  should  be  granted. 

tS?RSpo?IdSit?  ^^'  Abbott  considered  his  own  proposition  as  a 
liberal  one.  The  Mill  was  under  lease,  and  it 
could  not  be  obtained  for  the  experiment  except  tinder  favor. 
The  Respondents  would  bear  all  the  expense  of  the  three  days, 
and  the  Petitioners  should  assume  that  of  the  remainder  of  the 
time  occupied.  All  that  he  asked  was  indemnification  for  the 
absolute  loss. 
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Nathan  Barrett  called  and  sworn.     Examined  hy  Mr.  Child, 


S?^  ®*^**  I  live  in  Concord.  I  am  sixty-three  years  of  age.  I 
live  on  a  height  where  I  can  see  the  River  for  two 
miles.  I  have  always  lived  there. 
I  am  owner  ^f  river-meadows,  as  was  my  father.  I  own 
meadow-land  on  one  side,  and  upland  on  the  other.  I  own 
three  hundred  or  four  hundred  acres,  mostly  on  the  River. 
There  is  much  woodland.  There  is  one  piece  of  ten  acres,  in 
front  of  my  house,  the  highest  in  Concord.  I  own  ten  acres 
below,  lower,  and  five  acres  below,  still  lower.  I  owned  some 
below,  in  Carlisle,  which  I  sold  in  1829.  My  father  bought  it. 
Valued  it  at  $35  an  acre.  He  owned  it  ten  to  fifteen  years.  I 
kept  it  about  three  years,  and  then  sold  it  for  $10  an  acre.  It 
grew  wetter; .  The  hay  was  good  meadow-hay:  it  got  into  water- 
grass.  It  was  good,  common  meadow-grass.  The  River  came 
up  higher,  about  1826  or  '27,  and  has  been  higher  since.  It  is 
mowed  now.  It  is  in  a  range  of  meadows.  The  water,  of  late 
years,  has  got  to  a  certain  height  and  is  more  stationary :  that 
keeps  the  meadows  wet.  It  gets  even  with  the  banks,  but  not 
low  chough  to  make  it  dry.  We  used  to  go  on  with  teams. 
The  last  time  I  got  hay  there,  I  poled  fl  off.  On  that  i*ange  of 
meadows  the  grass,  as  long  ago  as  I  can  remember,  was  very 
good.  At  some  placeson  the  bank,  red-top  grew.  There  was 
some  scratch-grass — good  meadow-grass.  I  wouldn't  now  go 
after  it — two  miles — on  the  meadow  I  sold,  if  given  to  me. 
Some  seasons,  we  used  to  have  to  pole  it. 

The  water  is  higher,  now,  than  in  1828.  I  measured  the 
River  in  four  places  in  1886,  and  also  last  year.  In  three 
places  I  made  it  10  to  12  inches,  at  the  lowest  time,  higher  this 
year  than  in  1835.  I  have,  at  home,  the  minutes  taken  before 
1828.  In  1835  I  had  the  measure  of  how  much  it  had  fallen 
from  ploughing  out  the  bar.  The  measures, — ^I  now  know, — 
compared  with  those  of  this  year,  were  those  before  1828.  I 
measured  by  two  stones,  one  at  the  upper  side  of  the  bridge — 
what  was  the  old  North  Bridge,  moved  down — and  one  on  the 
lower  side.  I  measured  down  at  my  fordway,  at  the  bridge, 
and  both  sides  of  the  bridge.  Before  1828,  these  stones  were 
above  the  surface  at  very  low  water.  This  year,  the  water,  at 
the  lowest,  was  17  inches  above.    Another  stone,  formerly 
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above  water,  was,  this  year,  a  foot  below  the  surface.    I  meas- 
ured by  the  timber  of  the  bridge,  also. 

The  fordway  is  about  one  hundred  and  fifty  rods  from  the 
bridge.  Barrett's  Bar  is  the  lowest  bar  towards  the  Dam.  It  is 
about  thirty  or  forty  rods  long.  It  is  made  of  sand.  It  changes 
every  Winter.  It  hardly  ever  freezes,  there.  When  a  boy  of 
twelve,  I  have  crossed  the  bar  without  wetting  my  knees.  •  In 
September,  1835,  a  man  from  Billerica  asked  me  to  have  some 
of  my  men  at  work  on  the  bar.  They  ploughed  and  scraped 
out,  three  or  four  days.  They  made  the  chiannel  on  the  South 
side,  and  it  has  always  remained  so.  They  went  down,  in  some 
places^  eighteen  inches.  At  this  time,  I  made  the  mark  at  the 
bridge — ^probably  before  they  commenced.  The  second  day, 
the  water  bad  fallen  1  inch.  The  next,  it  rose  2  inches.  The 
next,  it  fell  1  inch.  I  remember  no  other  attempt  to  clear 
this  bar. 

When  I  was  a  boy,  grass  grew  in  the  River — quite  a  little^ 
island,  in  the  middle.  It  wore  away,  a  good  many  years  ago. 
Since  the  water  has  been  kept  so  high,  it  has  worn  away ; — 
most  of  it  has  been  gone  for  thirty-five  or  forty  years.  Used  to 
cut  six  to  eight  cocks  of  hay  a  year'  there.  It  is,  there,  a  foot 
higher  than  before  1828.  I  have  not  seen  any  grass  in  the 
Biver  till  this  season,  when  I  saw  a  man  on  dry  land  in  the 
middle  of  the  River.  There  used  to  be  a  fordway.  I  have  not 
crossed,  except  with  an  empty  wagon,  for  several  years.  It  is 
lower  this  year  than  for  two  or  three  years.  It  was  lowest 
some  time  in  August.  This  time  was  just  before  the  Committee 
came.  There  was  a  man  there  making  marks  for  some  purpose. 
I  only  took  it  by  my  eye,  that  it  was  then  lowest.  Tlie  River 
went  down,  I  thought,  sooner  than  usual.  I  know  of  nothing 
done  at  the  Dam,  to  cause  the  fall.  The  water  is  at  least 
a  ibot  higher  than  thirty  years  ago. 

I  measured  opposite  my  land,  by  a  wall,  two  feet  high,  which 
my  father  built,  and  which  has  been  covered  almost  all  this 
season.  This  is  one  hundred  and  fifty  rods,  or  more,  from  the 
bridge. 

The  timber  has  not  been  out  of  water  since  1828.  I  don't 
remember  measuring  it  since  then. 

Tiie  chief  part  of  Great  Meadows  is  below  the  bar. 
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I  have  a  meadow  at  the  mouth  of  the  Mill  Brook,  within  half 
a  mile  of  here,  which  used  to  have  excellent  grass.  A  part  of 
it  is  now  pretty  poor.  In  the  lowest  meadows^  there  has  been 
great  change  for  the  worse,  in  the  quality  of  grass.  Where  I 
have  had  blue  joint  high  as  my  head,  none  now  grows  worth 
mowing.  In  dry  times,  the  water-level  stands, — ^I  couldn't  teH 
certainly,-^— iu  some  places,  not  more  than  8  or  10  inches  below 
the  surface.  Good  grass  does  not  grow  in  such  places.  In 
some  places  the  meadows  are  a  little  higher  near  the  bank,  and 
you  can  go  on  with  teams,  there,  but  not  farther  back. 

It  seems  to  me  as  though  something  was  done  toward  dredg- 
ing ;  but  I  don't  know.  The  ploughers,  in  1835,  were  boating 
up  and  down— <)arrying  iron  ore,  and,  also,  lumber,  lime,  and 
brick,  sometimes.    I  have  had  these  left  ou  my  land. 

In  some  meadows,  not  much  eflfect  has  been  produced.  On 
some  the  flowage  has  had  so  bad  an  effect  as  to  ruin  them,  for  hay. 
There  probably  has  been  more  change  in  the  lot  I  sold  at  910, 
than  in  .most.  An  acre  I  formerly  considered  worth  $150,  is 
not  now  worth  $20,  for  the  hay.  The  selling  value  of  these 
lands  would  probably  depend,  somewhat,  on  the  taking  off  of 
the  water.  I  think  other  persons  have  been  injured  more  than  I 
have.  I  have  one  meadow  which  the  water  has  not  much  injured. 
All  the  meadows  for  half  a  mile  below  this  bar  are  injured.  I 
have  no  particular  knowledge  of  the  meadows  in  towns  above. 
The  meadows  in  the  South  part  of  the  Town  are  injured.  I 
have  never  received  any  compensation  for  the  injuries. 

t     .  Cross-examined  by  Mr.  Abbott. 

252f"*™°*°*"  This  river  was  formerly  used  for  boating  purposes. 
There  has  not  been  much  boating  for  more  than 
twenty  years.  It  was  substantially  given  up,  at  that  time. 
The  River  was  used  for  boating  to  a  considerable  extent.  It 
was  used  for  boating  more  at  an  early  time,  than  it  was  along 
before  it  was  given  up.  There  used  to  be  a  boat  running,  reg- 
ularly, from  here  to  Boston.  That  was  given  up  more  than 
twenty  years  ago. 

I  have  no  recollection  of  more  than  one  digging  out  of  this 
bar.  I  would  know  as  much  of  Barrett's  Bar  as  any  body  in 
the  neighborhood.     My  father  and  I  owned  the  land  on  both 
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sides.  When  my  father  was  in  the  ownership  of  thi^  land,  I 
would  have  been  likely  to  have  known,  if  any  one,  about  clear- 
ing out  the  bar.  The  clearing  out  in  1885  was  for  the  purpose 
of  enabling  boats  to  go  through  without  grounding.  And  soon 
after  that,  the  boating  was  given  up,  so  that  it  was  not  neces* 
sary  to  plough  it  out  again.  I  believe  it  always^has  kept  pretly 
open  there.  The  water  is  deeper  than  in  188i5.  The  bottom, 
as  far  as  I  can  judge,  remains  substantially  the  same. 

The  bridge  was  built  about  1818.  The  abutments  were  put 
on  a  wooden  frame,  with  the  intention  of  having  the  wooden 
frame  under  water.  That  season,  the  lower  corner  was  out 
some  four  or  five  inches ;  and  on  tliat  account  there  was  some 
question  whether  the  bridge  should  be  accepted,  or  not*  The 
man  was  paid  for  the  job,  and  they  could  not  get  the  money 
back,  so  they  bad  to  accept  it.  But  after  that^  there  was  no 
trouble  about  the  rotting  of  the  timbers.  ¥ot  a  year  or  two 
after  that,  I  have  seen  it  out  of  water  ;  but  I  have  not  seen  it 
smce  1828.  I  don't  know  tliat  I  saw  it  down  to  1828.  When 
they  put  the  timbers  down,  they  were  all  under  water.  It  was 
built  in  Summer.  The  people  about,  knew,  I  suppose,  how  the 
water  stood.  I  could"  not  say  whether  or  not  the  water,  that 
September,  was  lower  than  usual.  That  time,  and  one  or  two 
years  after,  were  the  only  times  that  I  recollect  seeing  the 
frame  out  of  water.  I  then  looked  at  it  specially  to  see  if  it 
would  work.  I  don't  know  what  particular  thing  occasioned 
the  low  water.  I  can't  say  whether  there  was  great  drought, 
or  not. 

There  i«  always  a  good  deal  of  current  at  Barrett's  B$ir.  I 
was  at  Billerica  Mills  on  the  last  day  of  the  Committee  being 
there,  and  noticed  the  curr^it  above  the  Mills.  I  should 
not  think  there  was  quite  as  much  current  at  Barrett's  Bar 
as  thereu  It  was  then  high  water  for  May.  I  do  not  rec- 
ollect saying  that  at  that  stage  of  water  there  would  be  about 
the  same  current,  riiqf>Ie,  or  flow,  there,  as  at  my  bar.  I  remem- 
ber thinking,  at  the  time,  that  there  were  places  there  which 
looked  like  the  place  at  the  bar ;  and  I  may  have  said  so.  The 
current  at  my  bar  was  very  like  part  of  the  current  there* 
Where  there  were  large  rocks,  there  was  more  current ;  but 
where  the  rocks  did  not  come  above  the  surface  of  the  water, 
it  would  be  a  fair  representation — ^I  don't  know  but  it  would — 
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of  tho  current  at  my  bar.  There  has  always  been  a  current  at 
my  bar.  A  little  above,  when  the  wind  is  East,  you  would 
think  the  water  was  running  up  stream.  In  1835,  this  stream 
was  cleared  out, — I  should  think,  so  that  a  man  would  be  up  to 
his  hips.  In  some  places  the  water  was  not  more  than  ten 
inches  deep, — where  they  dug.  In  other  places,  it  was  three  or 
more  feet.  They  did  not  dig  it  out  where  it  was  so  deep ;  but 
the  bar  was  uneven.  I  should  think  it  would  be  ten  inches 
deep  anywhere  there ;  and  they  dug  it  down,  I  should  think, 
about  eighteen  inches.  I  should  think  they  left  it,  when  they 
got  through,  some  three  feet — two  and  a  half  or  three  feet — 
somewhere  about  there, — so  that  the  boats  could  go  for  a  space 
about  as  wide  as  this  room.* 

My  father  bought  this  land,  I  should  think,  somewhere  about 
1816 — from  1812  to  1815.  It  came  into  my  possession  in  1828, 
I  sold  it  in  about  three  years.  Since  that  time  I  have  not  seen 
it.  Any  knowledge  I  have  ended — say — in  1832  or  *83,  or 
somewhere  along  there  :  and  since  that  time,  I  know  nothing 
of  that  particular  meadow.  I  own  nothing  adjoining  it.  But 
I  could  judge  by  my  other  meadow.  I  have  not  been  near  it. 
It  is  two  miles,  and  over,  below  my  place.  ' 

I  cannot  say  whether  the  Assabet  River  has  increased  in  the 
amount  of  water  it  brings  down.  I  have  no  means  of  judging. 
All  I  know  is,  after  we  get  down  from  this  bridge.  I  know  there 
is  more  water  below  the  mouth  q{  the  Assabet,  for  some  reason. 
I  may  probably  have  stated  that  water  has  come  down ;  but  I  had 
no  knowledge  except  by  what  I  heard  other  people  say.  I  have 
known  the  water  rise  when  we  had  not  had  any  rain ;  but  what 
the  cause  was,  I  don't  know.  There  is  some  water  in  the  dry 
season.     The  River  does  not  get  down  so  low,  now. 

There  were  always  as  high  freshets  as  now,  in  the  other  parts 
of  the  year.  As  a  rule,  the  River  has  stood  higher  than  in  ordi^ 
nary  dry  seasons.  I  don't  mean  that  in  Winter,  in  the  Fall,  or 
in  the  Spring,  when  there  are  freshets,  the  .water  rises  higher  now 
than  in  olden  times.  At  certain  freshets,  perhaps  once  in  twenty 
years,  it  would  go  over  some  of  the  bridges ;  but  they  have 
all  been  rebuilt,  and  are  higher,  now,  than  they  used  to  be. 
I  have  seen  it  higher  in  olden  times  than  for  these  two  or  three 

*  Perhaps  twenty  feet — Rep, 
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years  past.  All  I  know  about  it  is,  I  have  seen  the  water 
ran  over  this  causeway,  perhaps  six  inches ;  and  all  the  other 
causeways  in  the  Town  you  could  hardly  get  across.  The  in- 
crease of  water  that  I  speak  of  is  having  the  water  kept  up 
higher,  usually,  in  the  stream,  here,  than  it  used  to  be, — ^take 
it  as  a  rule,  from  June  to  October. 

In  1886  the  measurements  were  made  with  no  reference  to 

any  other  matter  except  the  bar.     In  my  other  measurement,  I 

took  no  means  to  ascertain  the  height  of  the  water  before  1828, 

except  by  judging  by  my  eye.     One  of  the  stones  is  a  large 

stone  ;  and  all  the  water  would  be  gone  between  the  bank  and 

the  stone.    That  is  out  of  water  most  of  the  dry  season — some 

part  of  the  stone.     The  means  by  which  I  fixed  the  height  of 

the  water  is,  that  in  olden  times  the  sand  between  the  stone  and 

the  bank  used  sometimes  to  get  dry,  and  since  1828  I  have 

never  seen  it  dry.    The  point  of  the  other  one  was  out  of  water 

almost  every  season,  and  since  1828  I  don't  recollect  seeing  it 

out  of  water.     I  should  think  I  had  seen  them  out  of  water 

more  than  a  year  or  two  after  the  bridge  was  built.    I  can't  fix 

how  long  before.    I  should  think  I  had  seen  them,  for  ten  years 

after  the  bridge  was  built,  out  of  water.    One  of  them,  the  large 

one,  you  could  see  all  Summer.     The  small  one  we  would  only 

see,  perhaps,  for  a  few  weeks.   I  suppose,  that  between  the  stone 

and  the  land  it  would  not  be  dry  through  the  whole  Summer. 

I   used  to  own  a -mill  privilege  on  the  little  stream  that 

comes  into  the  Assabet.    I  sold  it  about  1825.    Just  previous 

to  that  time,  I  let  my  power  on  the  stream.     The  man  to  whom 

I  let  it  flowed  it,  and  I  was  sued  for  it.    I  don't  know  that 

there  was  more  flowing  than  there  used  to  be.     That  stream 

used  to  hold  out  longer  than  any  stream  in  the  town.    It  comes 

from  Magog  Pond.     In  dry  times,  in  olden  days,  there  used  to 

come  about  as  much  water  as  from  the  Assabet.     They  had  a 

dam  at  Magog  Pond.     As  I  have  gone  by,  I  should  think  there 

were  some  ponds  more  flowed.    The  ponds  are  larger  than 

formerly.    I  had  to  pay  for  the  damages  for  which  I  was  sued. 

I  settled  with  the  man,  and  took  the  land.    I  bought  the  land 

so  that  I  might  have  the  power  I  got.     The  water  was  kept  up. 

The  man  to  whom  I  sold  it  kept  it  up — Mr.  David  Loring.     Mr. 

Loring  built  a  new  dam,  higher  than  the  old  one.     Wetherby's 

Mills  have  been  increased.    Magog  Pond  is  kept  higher  than  it 

12 
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used  to  be.  That  is  a  pond  of  somewhere  from  four  to  eight 
hundred  acres.  They  flow  on  to  that,  and  use  that  as  a  reser- 
voir to  let  down  in  high  seasons.  In  Summer-time,  they  did 
not  use  to  depend  upon  that,  at  all.  Deacon  Wetherby's 
water-power  is  much  increased  in  power  and  value.  It  used 
to  be  scarcely  any  thing  in  Summer, — merely  a  Winter  Mill, 
and  a  saw-mill  above.  It  is  now  a  mill  all  through  the  Sum- 
mer ;  and  they  work  it  all  through  the  Summer,  pretly 
much.  I  have  remarked,  as  I  have  been  past  Magog  Pond  for 
the  past  few  years,  that  it  was  liigher  than  it  used  to  be.  Within 
the  last  twenty-five  or  thirty  years,  it  has  been  controlled  and 
used  as  a  reservoir  to  control  in  dry  weather,  upon  the  Assabet. 
I  don't  know,  of  my  own  knowledge,  of  any  others  that  flowed 
the  Assabet.  Mr.  Knight,  within  the  last  few  years,  has  cre- 
ated a  great  pond  there.  Perhaps  forty  years  ago,  i  have,  been 
up  to  mill  there  when  the  pond  was  all  dry.  There  was  a  pond 
there :  they  used  to  grind  grain  there  when  they  couldn't  get 
it  any  nearer.  It  was  a  small  pond./  Now,  it  is  a  great  deal 
larger  than  it  used  to  be.  There  is  more  water  at  Damon's 
Factory,  when  the  water  is  low  in  the  River,  than  formerly. 

This  growing  wetness  first  commenced,  to  my  observation, 
but  a  few  years  ago.  The  River,  I  have  taken  notice  this  half- 
a-dozen  years,  is  longer  draining  off  than  it  used  to  be.  I  first 
noticed  the  change  in  the  water  being  higher  in  Summer,  in 
1828.  I  should  think  the  change  occurred  about  that  time. 
Up  to  that  time,  I  do  not  recollect  any  particular  change  in  the 
Meadows.  We  always  used  to  cut  the  hay  till  that  time. 
About  that  time  we  did  not  cut  it.  Within  the  last  three  or 
four  years,  I  have  thought  there  is  still  another  change — I 
should  think,  since  '52  or  '68.  The  water,  I  thought,  didn't 
go  off  so  rapidly  as  it  used  to.  The  difiiculty,  after  1828,  was 
of  the  same  character  as  that  which  has  taken  place  for  the  last 
few  years. 

[Recess.] 

Direct  examination  resumed. 


Direet 

tion  resumed. 


I  observed  the  timbers,  soon  after  the  bridge  was 
built,  in  order  to  notice  the  sufficiency  and  dura- 
bility of  the  work.    I  kept  watch  of  it  for  a  number  of  years 
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afterwards,  and  scarce  ever  could  see  the  timbers  out :  and 
since  that — probably  seven  or  eight  years — ^I  have  not  looked. 
There  were  a  number  of  years  when  they  might  or  might  not 
have  been  out^  and  I  not  have  seen  them. 

I 

Stedman  Buttbick  called  and  sworn.    Examined  by  Mr.  French. 

Skkl^nif "*^  I  live  about  three-quarters  of  a  mile  North  of  here. 
I  shall  be  sixty-three,  next  month.  My  place  bor- 
ders, seventy  or  eighty  rods,  on  the  River.  The  water,  for  a 
series  of  years,  has  been  higher  than  before — more  than  a  foot 
higher,  almost  all  the  time.  This  is  only  by  estimation.  A 
stone  in  sight  of  my  house,  below  the  monument,  was  out  of 
water  15  to  18  inches,  and  out  all  Summer.  We  hardly  ever 
see  it  out,  now.  We  have  four  or  five  times,  this  Summer, 
seen  it  out  a  very  little,  so  that  grass  stopped  there.  Once,  the 
River,  this  Summer,  fell  6  inches  in  thirty-six  hours.  I  think 
this  was  in  haying  time.  I  cut  the  upland  hay  before  the  low 
meadows.  The  change  has  not  been,  I  should  think,  for  more 
than  ten  years.  I  compute  by  another  stone,  and  still  another, 
little  one,  below  the  bridge,  out  in  the  stream,  a  rod  from 
shore,  that  we  used  sometimes  to  see  5  or  6  inches  out  of  water, 
but  which  I  think  I  have  not  seen  for  eight  or  ten  years.  The 
second  stone  mentioned  is  above  Flint's  Bridge.  I  cannot  name 
the  time  when  this  change  commenced.  At  Barrett's  Bar, 
more  water  runs  over,  in  the  Summer,  than  formerly.  In  1815, 
I  think,  I  helped  to  clean  out  the  bar ;  for  boats,  fall-loaded 
with  wood,  could  go  down  to  the  Canal  at  Billerica.  I  think 
they  have  once  since  cleaned  out  that  bar. 

I  was  in  the  habit  of  fording  the  River,  nearly  half  a  mile 
below  Barrett's  Bar.  There  have  been  no  loads  carried  aeross 
for  more  than  twenty  years.  For  many  years  I  have  not  seen 
Barrett  taking  hay  over  his  ford.  I  have  two  or  three  acres  of 
meadow,  and  five  or  six  acres  of  wood.  I  don't  know  but  the 
grass  is  about  as  good  on  the  broad  meadows,  as  it  used  to  be. 
There  is  more  water,  and  it  has  injured  and  destroyed  the  cran- 
berries. Where  the  water  stands,  the  grass  is  coarser.  Some- 
times, for  two  or  three  years  in  succession,  we  cannot  get  the 
hay  off.  We  go  on  with  teams,  by  the  River,  but  not  in  tiie 
meadow.    This  year,  I  have  got  the  hay,  a  man  going  in  with 
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jrackets.  As  long  ago  as  I  can  remember,  we  sometimes 
had,  in  wet  seasons,  to  get  the  haj  o£f  by  poling.  I  would  not 
undertake  to  tell  the  time  of  the  change,  within  a  dozen  years. 
The  value  of  the  Meadows  has  depreciated.  A  five  acre  lot, 
which  was  sold,  cheap,  at  $84,  forty  years  ago,  brought  $40, 
some  twenty  years  ago. 

Capt.  Barrett's  father  bought  four  acres  for  $20,  a  few  years 
ago.  I  can't  tell  what  makes  these  meadows  more  wet.  I  have 
made  no  observations  by  which  I  know  the  effect  of  the  Dam, 
on  the  Meadows. 

t  Cross-examined  by  Mr.  Abbott. 

crMMumina-     The  Rivcr  docs  not  fall  as  quick  as  it  used  to,  and 

the  water  is  higher,  uniformly,  through  the  Summer, 

than  before.    There  used  to  be  as  much  water  there,  in  former 

times,  at  the  Spring  freshets,  Ac,  which  were  as  high  as  now. 

The  little  rock  below  the  North  Bridge — ^that  which  used 
to  be  out  five  or  six  inches,  I  have  not  seen  for  ten  years,  and, 
it  may  be,  considerably  longer  than  that.  My  recollection 
extends  with  no  great  certainty  beyond  ten  years. 

We  used  to  pick  a  good  many  cranberries,  forty  years  ago. 
On  the  low  meadows,  we  have  not  picked  any  for — ^I  will  say — 
twenty-five  years — it  may  be  thirty-five.  There  is  a  place  on 
the  high  meadows,  where  they  are  very  thick.  There  is  one 
spot,  probably,  where  they  get  $200  an  acre  for  the  cranberries 
alone.  It  is  a  kind  of  island  in  the  meadow.  Those  have  been 
some  affected  by  the  water.  There  has  been  no  particular  change 
in  the  matter  of  cranberries  for  the  last  ten  or  twelve  years. 

I  think  the  River  is  getting  higher  every  year.  I  think  it 
has  been  a  great  deal  increased  for  the  last  twenty  or  thirty 
years,  and  is  getting  higher  each  year.  When  we  don't  have  any 
rain  for  some  time,  the  River  will  rise,  sometimes.  It  is  getting 
worse  every  year.  This  year  has  been  a  remarkable  year.  For 
the  past  few  years  the  Meadows  have  been  uncommonly  wet.  I 
don't  know  that  it  is  gradually  increasing :  it  appears  to  be  geir 
ting  worse  for  the  Meadows ;  the  longer  they  are  flowed,  the 
worse  they  are.  I  judge,  by  these  land  and  water  marks,  that 
the  water  is  heaping  up  higher  during  the  Summer  mouths.  I 
don't  know  but  it  has  been  ten  years  almost  alike — ^the  last  ten 
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years — except  the  water  coming  down  the  River  in  dry  times,  ^ 
and  flooding  our  meadows.  I  don't  think  there  has  been  any 
great  change  for  the  last  ten  years.  It  has  kept  up  higher,  year 
after  year.  In  wet  seasons  the  water  does  not  leave  us  as 
soon  as  it  used  to :  in  dry  seasons  it  does  not  leave  us  as 
soon.  I  have  no  means  of  judging  the  gradual  increase  in  the 
height  of  the  water,  except  from  the  condition  of  the  Meadows. 
I  don't  know  how  deeply  rocks  were  covered  up. 

Adjourned  to  2,  P..  M. 

AFTBBirOOir      BSBSION. 

Committee  met  at  2,  P.  M. 

John  Hunt  called  and  sworn.     Examined  by  Mr.  French. 

John  Hunt  "'•  ^^  ciglity-two  ycars  of  age.  I  live  in  Sudbury, 
aworn.  '  ^ud  havc  all  my  life  except  from  1800  to  1807-8. 
I  have  always  lived  from  a  mile  to  a  mile  and  a  half  from 
the  River.  I  have  owned  meadows  on  Gulf  Brook,  one  or 
two  hundred  rods  from  the  River.  I  had  care  of  the  "  Minis- 
terial Lot,"  on  the  River,  and,  the  nine  years  I  was  out  of 
town,  I  had  care  of  twenty  lots  below.  For  some  years — 
from  1803  to  1807 — ^I  sold  the  grass  on  the  former,  for  flO  an 
acre,  standing.  A  great  change  has  since  taken  place.  I 
suppose  it  would  scarcely  pay  taxes,  for  some  years  past.  They 
have  mortgaged  the  Ministerial  Lot,  to  pay  for  it ;  not  getting 
enough  to  pay  taxes.  Little  grass  but  what  has  grown  late  has 
been  produced  there  of  recent  years.  The  lands  are  covered, 
sometimes,  so  as  to  keep  grass  off  for  two-thirds  of  the  season. 
I  see  the  Meadows  from  my  house.  They  began  to  grow  poor 
at  1810,  and  grew  worse  every  year.  Loring's  Bank  Meadow, 
which,  when  I  was  a  boy,  was  worth  $100  an  acre,  is  not  now 
worth  $10.  A  horse  could  then  be  taken  to  the  River,  there. 
You  could  not  now  get  near  the  River,  for  Ihe  water.  Where, 
I  have,  in  the  low  meadows,  fished,  standing  dry,  it  is  now  over 
my  head.  There  are  fifteen  or  twenty  acres  in  this  meadow. 
When  I  was  fifteen,  it  produced  the  best  of  meadow  grass,  a 
kind  of  red-top,  resembling,  though  not  the  same  as,  the 
upland  red-top.    There  is  none  of  that,  and  not  much  except 
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coarse  grass  and  poor — some  of  what  we  call  sedge.  There 
was  not  much  poling  then.  Then,  they  took  the  horses  to  the 
River.  Thej  now  pole  it,  as  far  as  I  know.  The  Ministerial 
Lot  I  sold  about  1827,  at  auction.  It  was  half  a  twelve  acre 
lot.  It  brought  $30  or  $35  per  acre.  Lewis  Morse  bought  it. 
His  heirs  own  it.  They  don't  now  get  enough  from  it  to  pay 
taxes.  The  other  lands  in  the  same  neighborhood  suffer. 
Cattle  were  turned  on  there  for  Fall  feed,  as  long  ago  as  I  can 
remember.  It  was  quite  an  item  to  farms  adjoining.  Nobody 
now  sends  there  for  Fall  feed.  Cattle  could  now  go  on  the 
shore.  For  years,  these  floods  have  entirely  destroyed  the 
cranberries.  My  land  om  the  Gulf  Brook  has  been  torn  up,  by 
freezing  and  breaking  up. 

t  CROsa-EXAMiNED  by  Mr.  Abbott. 

croas-examina-  ^^^^  ^7  obscrvation,  latterly,  I  have  noticed  very 
tion.  large  floods  go  down  suddenly  ;  but  I  do  not  know 

the  cause  of  it.  The  flood  has  been  higher,  for  two  years,  than 
usual,  according  to  my  observation,  and  has  been  off  sooner 
than  I  expected.  The  floods  in  olden  times  sometimes  got  as 
high  as  now.  There  were  as  high  floods  in  Spring,  Fall,  and 
Winter,  as  now.  I  think  the  difference  is  that  the  water  has 
been  kept  up,  through  the  Summer,  higher  than  it  used  to  be. 
I  should  think  there  might  be  more  floods  in  the  Summer,  at 
present,  than  back.  I  should  not  go  further  back  tlian  two  or 
three  years,  for  this  observation.  .  There  have  been  but  three 
very  wet  years — ^uncommonly  so.  Previous  to  that  time,  I 
noticed  no  particular  difference,  as  to  the  frequency  of  the 
floods.  In  olden  times  there  were  not  such  floods  in  the  early 
pBxt  of  the  season  as  for  several  years  back.  I  have  known  the 
floods,  sometimes,  as  high.  The  floods  would  come  up  and  flow 
over  the  Meadows,  in  the  Spring  and  Fall ;  but  they  did  not 
occasion  such  a  loss  as  now.  It  did  not  tear  up  tlieu,  as  now. 
I  cannot  say  why  Jiot.  When  I  was  a  small  boy,  the  meadows 
were  covered  as  late  as  December.  Then,  the  water  was  deep. 
Now,  the  water  is  low,  and  freezes  on  to  the  meadow.  It  was 
deeper  at  that  season  of  the  year ; — it  was  late  in  December. 
I  have  been  on  when  the  ice  was  above  the  grass  and  stubble. 
I  have  found  it  deeper  then  than  ever  since. 
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When  I  sold  the  Ministerial  Meadows,  it  was  for  the  Town. 
At  that  time,  the  Meadows  were  in  not  as  high  credit  as  they 
had  been.  The  Loring  Bank  Meadow  waS  sold  before  this. 
The  Meadows  were  in  better  credit  then  than  now.  People  were 
rather  doubtful  about  buying.  They  got  their  meadows  a  few 
years  afterwards.  Previous  to  1827,  they  got  them,  but  1  am 
not  able  to  state  how.  The  meadows  I  sold,  I  used  to  get  the 
hay  from,  and  sold  it^  from  1800  to  1808.  After  that,  I  worked  on 
them  none  at  all.  There  was  no  great  change,  that  I  could  see, 
between  1800  and  1808.  In  1808  the  grass  was  fair.  I  sold  the 
meadows  substantially  for  the  same  price  year  after  year.  Up 
to  1808,  there  was  no  great  change — nothing  I  should  state. 
After  that,  I  never  worked  on  any  of  the  meadows,  or  sold  any 
of  them,  except  the  Ministerial  Meadows.  My  knowledge  of 
these  meadows  from  working  them  myself,  has  beon  from  cutting 
a  part  of  these  meadows  which  I  owned  myself,  from  1800  to 
1808.  I  should  think  the  cranberries  went  about  six  or  seven 
years  back,  and  perhaps  not  so  much.  I  would  not  undertake 
to  state,  except  from  what  I  have  heardy  tiiat  they  were  lost.  I 
did  not  mean  to  say  that  the  cranberries  on  my  brook-mee^dow 
had  been  destroyed.  We  suffered  by  tearing  up,  perhaps  since 
1827.  It  was  net  torn  up  much,  before — ^not  any,  that  I  recol- 
lect. I  worked  on  them,  and  mowed  them.  There  were  no 
cranberries  on  any  meadow  I  ever  owned  there.  I  know,  per- 
sonally, nothing  about  cranberries.  I  think  I  first  heard  of  it, 
about  five  or  six  years  ago.  I  could  not  say  when  I  first  noticed 
the  rise  in  tiie  waters.  I  owned  nothing  on  the  River  after 
1808,  and  therefore  could  give  no  particular  estimate  when  the 
trouble  arose.  The  low  meadow,  where  the  water  would  be 
now  over  my  head,  is  on  the  Ministerial  Lot. 

Direct  examination  resumed. 

Direct  ezamina-  ■"•  ^^^^  kuow  that  the  watcr  is  ou  thcrc  so  lugh 
tionresumea.  ,jq^  .  b^|;  J  ghould  think  it. was  pretty  near  so  on 
there  now. 
[To  Mr.  Child.Ji  When  I  fished,  at  the  time  I  alluded  to,  I 
walked  between  the  channel  of  the  River  and  the  meadow. 
These  are  called  the  low  banks.    I  walked  on  the  beach. 
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William  Stone  called  and  sworn.     Examined  by  Mr.  French. 

JJSS!^  ****"*  I  ^i"^®  "1  Sudbury.  I  am  in  mj  seventy-second 
year. 
I  bought,  forty-three  years  ago,  a  meadow  on  the  Sudbury 
River,  close  to  this  meadow  mentioned  by  Mr,  Hunt.  Wiien  I 
bought  it,  I  used  to  get  the  hay  almost  every  year.  There  were 
two  acres  of  shore  ;  and  the  rest,  where  the  water  came  on,  was 
such  a  meadow  as  I  never  saw, — producing  pipe  and  lute  grass. 
I  used  to  get  a  ton  and  a  half  per  acre.  I  used  to  drive  across 
the  meadow,  to  water  my  team.  I  owned  it  about  twenty  years. 
I  began,  then,  to  find  the  water  come  on.  I  built  a  causeway 
across.  But  the  water  seemed  to  stay.  I  tried  to  pole  the  bay 
out,  but  it  cost  too  much.  I  sold  it  for  $110  for  eleven  acres. 
At  first,  it  was  worth  to  me  $80  per  acre.  The  water  seemed  to 
go  away  only  by  evaporation.  Sometimes  there  was  a  freshet, 
when  I  could  not  get  the  hay.  Sixteen  or  eighteen  years  after 
I  bought  it,  I  could  get  the  grass.  After  that,  it  kept  growing 
worse.  I  have  known  those  meadows  sixty  years.  I  used  to 
have  a  large  boat  and  seine,  and  fish  for  large  fish,  such  as  can- 
not or  do  not  now  come  up  the  River.  I  have  seen  cattle 
getting  Fall  feed  on  the  Meadows.  Not  even  a  man  could  now 
get  there  without  miring. 


Cross-examined  by  Mr.  Abbott. 

JJ;;^^'*^^"*^  This  meadow  is  two  miles  from  the  Old  Causeway, 
down  stream.  Sherman's  Bridge  is  next  below. 
It  is  nearer  Sherman's  Bridge — about  half  a  mile  from  it,  on  the 
Sudbury  side.  I  bought  it  in  1816,  and  kept  it  about  twenty 
years,  I  could  not  tell  the  date  of  the  sale — perhaps  a  little 
more  than  twenty  years  ago.  I  could  drive  the  whole  length 
of  the  meadow,  more  than  a  quarter  of  a  mile.  Generally 
speaking,  I  could  do  that  for  from  fifteen  to  eighteen  years. 
The  freshet  did  not  use  to  stay  on  so.  I  go  there  often,  fishing. 
The  grass  is  rotting ;  and  the  odor  offensive  when  the  water 
goes  down.  I  always  went  up  and  down  the  River  in  a  boat. 
The  only  trouble  in  fishing  from  the  shore,  in  hay-time,  was 
beating  down  the  grass.  From  1816  to  1825,  there  was  no 
special  trouble.    It  was  the  same  with  all  the  land  about  there. 
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I  have  known  the  Meadows  sixty  years,  and  never,  to  my 
recollection,  noticed  any  change  till  about  fifteen  or  eighteen 
years  after  I  came  in  possession  of  them. 

About  fifty-five  years  ago,  there  was  the  highest  freshet  I 
have  seen.  Fifty  or  sixty  years  ago,  freshets  rose  as  high ;  the 
trouble  that  came  was  that  the  water,  at  the  time  I  mentioned, 
began  to  stay  on. 

William  RiOb  called  and  sworn.  Examined  by  Mr,  French. 
wiiium   Rice     "''  ^^^^  ^  Sudbury.     I  am    seventy-seven    years 

•worn.  of  age. 

I  used  to  own  a  lot  on  the  Sudbury  River.  I  have  never 
lived  elsewhere,  but  for  eight  weeks,  I  have  always  lived  in 
sight  of  the  Meadows.  I  had  seven  acres,  ^ nd  the  same  in 
another  piece,  separated  by  the  road.  I  inherited  the  land. 
Blue-grass  and  pipes  grew  tliere.  There  were  other  kinds  of 
hay,  good  for  meadow  hay.  We  considered  the  River-meadow 
hay  the  best  meadow  hay.  The  quality  is  now  aflFected.  Sedge, 
and  water  grass,  of  little  value,  now  grows,  which  is  used  for 
cattle-bedding.  The  lots  have  grown  softer.  We  could  go  on 
with  a  team,  generally.  I  have  knowQ  times  when  we  did  not 
pole  a  cock  of  the  hay.  I  have  rode  a  horse  over  the  meadow. 
I  don't  know  when  they  could  go  on  without  rackets,  of  late 
years.  Rackets  were  not  in  fashion  in  the  olden  times.  They 
used  to  drive  cattle  on  for  Fall-feed,  but  have  not  for  twenty  or 
thirty  years — they  have  not  been  fed  there,  much,  for  forty 
years.  I  do  not  own  the  meadow  now ;  I  gave  it  away,  two 
or  three  years  ago. 

The  Meadows  have  been  growing  softer,  as  a  general  thing, 
for  the  last  thirty  years. 

Cross-examHed  by  Mr.  Abbott. 

S5?r*"^*°**  ^^^  seven  and  a  half  acres  I  have  owned  within 
two  or  three  years,  were  between  the  Ministerial 
and  Loring  Banks.  Mr.  Stone's  meadow  had  more  bank  to  it 
than  mine,  and  had  hard  land  at  the  head  of  it,  while  mine 
had  not.  Mine  was  further  toward  the  Causeway  Bridge.  My 
land  came  into  my  possession  in  1820.    Previously,  I  lived  with 
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my  father,  and  carried  on  his  farm.  I  have  known  this 
meadow,  and  had  a  general  knowledge  of  the  others,  for 
seventy  years. 

It  is  about  thirty  years  that  we  have  lost  them  oftener  than 
before.  I  have  worked  oh  the  Meadows  since  1791.  Since 
that,  always,  we  have  sometimes  lost  the  Meadows.  Other 
floods  were,  perhaps,  the  same,  except  that  there  has  been  more 
water  on  in  the  Summer — it  has  kept  up  more  than  it  used  to. 
In  1797,  there  came  a  heavy  flood ;  and  in  September,  about  a 
month  after,  it  was  down. 

The  old  Canal  was  built  when  I  was  eleven  or  twelve.  I  did 
not  see  it  dug.  What  I  heard  talked  of  was  the  advantage  of 
transporting  goods.  I  mean  the  Middlesex  Canal.  The  Sud- 
bury Canal  was  dug  before  my  time. 

In  1820,  the  ]|ind  I  inherited  was  valuable,  and  ready  of  sale. 
It  was  worth,  then,  in  my  judgment,  at  least  $40  or  $50  an 
acre — I  think,  $50.  For  some  few  years  after,  I  considered  it 
valuable.  It  kept  growing  cheaper  and  cheaper.  As  far  as  I 
can  judge,  this  was  a  fair  sample  of  land  on  the  same  level. 
There  was  a  time  when  they  considered  the  low  meadows  more 
valuable  than  the  high.  They  bore  better  grass.  Pipe-grass 
grows  better  on  lower  land. 

They  used  to  mow  the  weeds  in  the  River,  sometimes,  when 
I  was  a  small  boy.  I  helped,  once,  about  1825,  to  cut  out  a 
bar,  at  Loring's  Bar,  by  Loring's  Bank.  We  mowed  a  few 
hours,  and  cut  the  wedQs.  I  never  helped  them  but  once.  My 
father  used  to  pay  taxes,  once  in  a  while,  for  clearing  out  the 
stream. 

Direct  examination  resumed. 
uoTwsSme'd!"*"  "^hc  strcam  was  cleaned  to  make  the  land  drier. 

Joel  Hodgman  called  and  sworn.     Examined  by  Mr,  French. 

swfm^*^^"'    ^  ^^^®  ^^  Carlisle.     I   am  in    my    eightieth  year. 
I  lived  there  till  I  was  twenty-seven  years  old.  I  was 
then  in  New  Hampshire  eighteen  years, — from  1807  to  1826. 

On  my  return,  I  occupied  meadows  on  the  River,  owned  by 
my  neighbors,  and,  one,  by  my  father.    The  latter  contained 
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eighteen  acres.  A  part  was  bank,  but  the  greater  part  low 
meadow,  with  red-top  grass  as  good  as  upland.  Tlie  bank  was 
diflFerent, — good,  but  not  equal  to  the  other.  We  had  little 
poling  to  do.  With  a  moderate  load,  we  could  get  it  out  with 
oxen,  wherever  I  knew  in  Carlisle.  Of  late,  it  has  depreciated 
to  sour  and  poor  grass.  The  Meadows  used  to  be  level,  but  are 
now  torn  up  by  the  ice.  This  state  of  things  began  when  I 
returned  from  New  Hampshire.  Of  late  it  grows  worse  faster. 
Each  year  the  Meadows  grow  softer.  Where  we  used  to  get  a 
fair  load,  with  oxen,  cattle  cannot  go.  You  couldn't  get  a 
yoke  of  cattle  a  rod  from  the  shore. 

I  have  known  of  no  sales  of  late.  In  1800,  my  uncle  bought 
as  poor  meadow  as  there  then  was,  at  $36  per  acre.  At  the 
last  valuation,  the  meadows  stand,  some  parts  at  $10  per  acre, 
and  some  not  higher  than  $7.  h 

Every  man  owning  meadows  kept  them  ditched  off,  and  fed 
cattle.  Since  my  return  from  New  Hampshire,  I  don't  remem- 
ber to  have  seen  any  cattle  turned  in.  Sixty  or  seventy  years 
ago,  cattle,  sheep,  and  horses  were  turned  on,  as  regularly  as 
on  the  upland. 

The  flood  remains  on  longer  than  formerly.  This  year,  the 
water  went  suddenly  off,  in  the  early  part  of  July,  yThe  water 
was  drained  suddenly  from  the  Meadows ;  but  they  were  too 
soft  to  go  on  with  a  team.  I  know  of  nothing  doing  at  the  Dam 
at  that  time. 

I  know  little  of  the  cranberries. 

On  the  Bedford  side  I  have  frequently  seen,  in  the  month  of 
September,  large  droves  of  sheep,  sixty  or  seventy  years  ago. 

Cross-examined  by  Mr.  Abbott. 

croBs-examina-  ^  should  say  it  was  iu  the  fore  part  of  July  that  the 
*»o*^-  water  went  off  so  suddenly.     In  the  course  of  two 

or  three  days,  it  disappeared.  It  was  within  three  or  four  days 
that  it  went  off.  It  had  been  twelve  or  fifteen  inches  deep  on 
the  Meadows;  and  it  went  down,  in  this  time,  I  should  say, 
fifteen  inches.  I  concluded  that  it  must  be  drawn  off.  I  never 
noticed  it  go  so  suddenly,  of  late  years.  It  was  matter  of  talk 
that  they  must  be  trying  experiments  at  the  Dam. 
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My  father's  meadow  lies  half  a  mile  from  the  bridge.  My 
brother's  is  half  a  mile  above. 

The  change  in  the  meadow-land  took  place  while  I  was  gone. 
When  I  left  there,  it  was  as  good  as  I  had  ever  known  it.  When 
I  got  back,  it  was  deteriorated.  My  father  died  the  year  before 
I  returned.  For  three  years,  then,  I  worked  on  my  father's 
meadows,  and  theh  sold.  The  first  three  years,  I  found  the 
Meadows  wetter,  and  the  grass  of  poorer  quality.  From  that 
day  to  this  it  has  kept  growing  poorer,  each  year.  I  don't 
know  that  there  was  any  particular  year  that  it  grew  worse, 
more  than  another. 

I  don't  know  but  I  have  known  freshets  as  high,  years  ago, 
as  now.  Sometimes  they  came  when  we  were  haying.  I  can't 
say  but  they  were  as  frequent  then  as  now.  They  did  not 
freeze  theqg  and  cause  damage,  as  now.  The  Fall  freshets  seem 
to  be  higher  than  formerly.  In  some  low  places  there  was  then 
ice.  There  was  not  a  great  deal  of  ice  on  the  lower  Meadows 
— ^not  every  year,  but  some  years. 

Direct  examination  resumed. 

^rilsuSS!"*^  Neither  my  father  nor  I  ever  received  any  compen- 
sation for  the  damage,  that  1  know  of. 

William  Rice,  John  Hunt,  and  William  Stone,  being  each 
recalled^  and  examined  by  Mr,  French, 


john*Sunt^nd  Scvcrally  testified  that  they  had  never  received  any 
^i}"^^'®'**""  compensation  for  the  damages  to  their  meadows, 
and  knew  of  none  having  been  made. 

[Eecess.] 

Ebenezer  Conant  called  and  sworn.   Examined  by  Mr.  French. 

EbeMzer  Conant  J  rcside  iu  Concord.     I  am  in  my  eighty-first  year. 
I  have  lived  in  Concord  since  a  boy,  except  three 
and  a  half  years,  beginning  when  I  was  nine  years  old. 
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I  owned  between  twenty  and  thirty  acres  of  Concord  Meadow. 
I  bought  it ; — a  part  of  it  of  my  father,  as  much  as  forty  years 
ago.  Tlien  I  bouglit  another  farm,  with  meadow  of  the  same 
kind.  It  was  good  meadow-hay  land.  That  which  I  bought 
of  my  father,  joins  Fairhaven  Pond ;  the  other  is  by  the  bridge 
as  you  go  down  to  the  South  part  of  Concord.  We  used  to 
drive  oxen  on,  but  cannot  now.  It  has  been  growing  wetter, 
for  twenty-five  to  tliirty  years.  Most  of  the  grass  is  now 
worthless.  Ever  since  the  Canal  was  built,  the  grass  has  been 
growing  poorer.  I  bought  the  meadows  with  the  farms.  I 
owned  a  four  acre  lot,  by  the  edge  of  Sudbury,  which  I  sold 
at  a  low  price,  $18  or  $20  per  acre :  the  land  was  growing 
poorer  then.    I  would  not  now  take  it  as  a  gift. 

I  have  picked  a  great  many  cranberries  on  my  own  meadows 
— three  hundred  to  five  hundred  bushels,  some  years,  ten  or 
twelve  years  ago.  I  get  none  now.  The  vines  are  mostly 
killed. 

When  I  was  a  boy,  they  used  the  Meadows  for  Fall-feed.  I 
had  upland,  and  did  not  need  to.  There  is  no  dry-feeding 
now. 

I  sold  a  meadow  to  Elijah  Wood.  There  was  good  feeding 
there,  then.    That  was  about  thirty-five  or  forty  years  ago. 

My  meadows  lie,  long  and  narrow,  by  the  River,  for  nearly  a 
mile.    There  are  none  near  there  of  the  same  level. 

Neither  my  father  nor  I  ever  got  any  compensation. 

ITo  Mr.  Child,']  The  land  has  been  greatly  injured  by  ice. 
I  attribute  it  to  the  height  of  the  water,  the  water  freezing 
solid  to  the  earth.    It  tears  oflf  where  there  is  no  grass  at  all. 

When  it  was  heard  that  the  Concord  River  was  to  be  ren- 
dered beatable,  the  general  expectation  was — 

Mr.  Abbott  objected.  ^ 

The  question  of  admissibility  was  argued. 

Mr.  Child  claimed  that  the  legislation  on  the  subject  had 
been  such  as  to  hold  out  false  hopes,  and  the  Meadow-owners 
were  thus  lulled  into  security ;  and  that  the  negligence  of  the 
owners  in  asserting  their  rights  was  thus  explained. 
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S2?oT«  to^  Objection  sustained.  Mr.  Child  desired  that  a  note 
Sf^nSX^from  of  the  offer  of  the  testimony  of  the  ruling  should 
rbrt?e?on^?i:  be  made. 

Tlie  CoMMiTTEB  decided  that  a  witness  might  be  allowed  to 
testify  to  his  own  expectation  in  regard  to  the  matter. 

Mr.  Child.  [  To  WUness.l  What  were  your  own  expecta- 
tions and  views  in  regard  to  making  Concord  River  navigable  ? 

Witness. — We  didn't  expect  it  would  operate,  much  of  any, 
on  the  Meadows,  either  to  benefit  or  injure  them.  I  don't 
recollect  that  we  expected  any  profit  from  the  navigation. 

Cross-examined  by  Mr.  Abbott. 

SSS!*"*^*"*'^  I  did  not  purchase  these  farms  at  once.  The  first 
I  purchased  about  fifty  years  ago;  and,  not  far 
from  forty  years  ago, — ten  to  fifteen  years  afterward, — ^I  pur- 
chased that  of  my  father.  When  I  purchased  that,  the  grass 
was  good  and  smooth.  It  continued  so  for  some  ten  years.  I 
used  to  drive  over  part  of  the  meadow.  Two  or  three  acres 
were  more  miry.  The  low  part  was  the  best  part.  That 
over  whicli  I  could  not  cart  was  the  poorest  part  of  the  meadow. 
Since  after  ten  years,  the  meadow  has  continued  gradually  to 
grow  worse.    It  did  not  grow  much  worse  in  any  particular  year. 

The  two  acres  I  sold  to  Elijah  Wood,  I  bought  of  a  man 
named  Wood,  and  kept  two  years.  It  was  after  I  bought  my 
Father's,  that  I  sold  it.  There  was  no  trouble  with  it,  up  to 
that  time,  to  my  knowledge,  from  water, 

I  owned  the  lot  near  Sudbury  some  fifteen  years.  It  is  not 
far  from  forty  years  ago  that  I  sold  it.  It  was  about  the  same 
time  that  I  sold  the  Wood  Meadow.  There  was  no  complaint 
of  it,  or  of  any  of  the  meadows  in  that  neighborhood,  as  to  the 
water  keeping  up. 

We  had  cranberries,  some,  after  the  water-works  were  built. 

Question. — Do  you  mean  the  water-works  to  carry  the  water 
to  Boston  ? 

Answer. — 0  !  The  water  was  affected  more,  by  that,  in  the 
Summer-time. 
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I  could  not  say  that  the  cranberries  began  to  be  affected  at 
just  that  time. 

Tilly  Holden  called  and  sworn.     Examined  by  Mr,  French. 

™OTn    ^^^'^    ■"■  ^^^®  ^*  Concord.     I  am  in  my  seventy-fourth  year. 
I  have  always  lived  in  Concord. 

I  have  owned  about  twenty  acres  of  meadow-land.  A  great 
part  of  it  was  my  father's.  As  long  ago  as  I  can  remember,  it  . 
bore  blue-joint  grass,  and  such.  My  lot  is  at  Nine-Acre-Cor- 
ner. Half  the  grass  is  not  now  worth  getting.  Horses  and 
cattle  could  be  driven  on  the  land,  formerly.  We  did  not  use 
to  pole  out.  We  could  go  over  the  greater  part  of  the  meadow, 
witli  cattle.  It  has  been  growing  worse,  but  not  badly  until 
of  late. 

I  have  bought  a  two  and  a  half  acre  meadow  in  Sudbury,  for 
J75.  It  is  very  high,  and  is  not  much  affected.  The .  rushes 
on  the  River  are  spoiled. 

I  had  a  good  many  cranberries  on  the  meadow,  till  within  four 
or  five  years.  Before  that,  I  had  a  few.  I  had  two  hundred 
bushels,  five  years  ago  this  Pall.     Formerly  a  good  many. 

The  other  meadows  all  grow  softer.  I  could  not  tell  exactly 
how  long  the  change  has  been  going  on.  Ten  or  twelve  years 
since,  it  began  to  deteriorate  badly.  Cannot  now  go  within 
four  or  five  rods  as  near  to  the  River  as  formerly.  The  ice  has 
torn  it  up  and  carried  it  off. 

I  know  of  but  one  sale  in  ten  or  twenty  years,  near  the  Lincoln 
Bridge,  It  is  an  acre.  It  was  sold  ten  or  fifteen  years  ago, 
for  $75.  Mr.  Morse  bought  it — Mr.  Morse  of  Lincoln.  That 
is  a  fish-pond  now.  I  don't  believe  they  get  half  a  load  a  year 
from  it,  now.     It  was  great  grass,  when  Mr.  Morse  bought  it. 

When  a  boy  of  ten  to  fifteen  years  old,  I  have  often,  about 
September,  driven  cows  on  for  Pall-feeding,  but  have  not  for 
forty  years  past.  There  is  no  Pall-feeding  now :  then,  it  was 
young  rowan. 

I  have  never  received  any  compensation  for  the  flowing. 

[  To  Mr.  Child,'] — The  soil  has  been  more  ripped  up,  of  late 
years,  by  the  ice.  I  have  no  doubt  it  is  the  ice  freezing  on  the 
uncut  grass,  that  causes  the  tearing.  The  tearing  up  causes  a 
cavity  in  one  place  and  a  mound  in  another. 
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Cross-examined  by  Mr.  Abbott. 


Crow^zmmiiift- 
tion. 


I  cannot  tell  when  I  purchased  the  land  nearest 
Mr.  Oonant's.  IJiave  owned  it  longer  than  twenty-* 
five  years — twenty-five  to  thirty  years.  I  couldn't  tell  wliat  I 
gave.  A  considerable  piece  was  rushes.  There  were  nine  acres 
in  all.  I  gave  from  $200  to  $300.  Then,  there  was  no  trouble 
from  the  water.  It  began  in  less  than  ten  years  after — pretty 
soon — a  few  years  after.  I  don't  recollect  that  my  neighbors 
had  trouble,  before  then. 

Freshets  were  sometimes  as  high  as  latterly :  they  used  to  go 
oflF  quicker  in  Summer  and  Spring. 

Morse  sold  the  land  to  Elisha  Wheeler,  for  I  don't  know  how 
much.  The  water  was  then  on ;  I  don't  recollect  whether 
it  was  on  much.  They  mowed  about  half  an  acre,  last  Sum- 
mer.    Morse  owned  it  about  four  or  five  years. 

Elijah  Wood  called  and  sworn.    Examined  by  Mr.  French. 

M^h  Wood      J  am  sixty-nine  years  of  age. 

I  purchased,  of  Mr.  Conant,  the  meadow  he  referred 
to,  in  the  Spring  of  1819.  I  have  not  the  deed  here.  It  is 
situated  on  South  Meadows,  just  by  Lee's  Hill.  I  sold  it 
immediately.  It  was  considered  good  when  I  bought  it.  I  sold 
it  to  Amos  Wood,  for  $60  per  acre.     My  son  now  occupies  it. 

There  is  a  meadow  in  front  of  my  house.  It  is  not  as  good  as 
it  used  to  be.  It  began  to  deteriorate  twenty  years  ago,  and  is 
not  now  worth  more  than  half  as  much  as  then. 

Cross-examined  by  Mr.  Abbott. 

cij^maamiiia.  J  bought  the  land  with  a  farm.  When  I  sold  it, 
$(30  an  acre  was'the  price  of  first-rate  meadow-land. 
I  formerly  owned  that  in  front  of  my  house.  I  sold  it  to  my 
son,  about  1840.  I  had  had  it  about  twenty  years.  At  that 
time  tliere  was  no  perceptible  change  in  it,  to  my  knowledge. 
Part  of  it  is  a  low  meadow.  There  are  about  two  acres  of  what 
we  now  call  meadow-land.  I  did  not  sell  it  separately.  It 
began  to  grow  worse  after  I  sold  it.  I  first  noticed  this,  some 
ten  or  fifteen  years  ago. 
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Elijah  Wood,  Jr. ,  called  and  sworn.    Examined  by  Mr.  French . 

m^  Wood,  Jr.,  J  am  Jq  i-jje  occupation  of  the  piece  just  mentioned. 
I  am  forty-three  years  of  age.  I  occupy  the  land 
under  lease.  The  grass-crops  are  very  light,  and  have  been  so 
since  I  have  worked  on  it,  which  has  been  for  the  last  twelve 
years.  There  is  much  flat  grass,  rather  poor,  and  a  fine  seed- 
grass,  which  is  difficult  to  get  at,  being  short.  At  a  fair  price, 
the  land  is  not  worth  $20  per  acre,  though  a  high  meadow.  I 
have  helped  get  the  crop  some  six  out  of  the  twelve  years.  It 
has  been  growing  poorer. 

I  have  been  in  the  habit  of  using  meadow-mud,  and  so  was 
my  father.  Every  cord  is  worth  $2,  at  least.  But  little  has 
been  taken  out  of  late  years,  there  being  too  much  water.  The 
neighbors  get  it  from  the  River  Meadows.  The  color  is  black. 
We  used  to  get  it  out  seven  feet  deep.  Sometimes  it  was  not 
more  than  a  foot  deep,  as  on  the  two  acres.  More  than  half 
the  ineado]|^s  is  of  this  mud,  three,  three  and  a  half,  to  seven  feet 
deep. 

I  own  about  twelve  acres  of  meadow-land.  I  occupy  sixty. 
It  could  all  be  ploughed  if  free  from  water.  It  cannot  be 
ploughed  now.  Of  the  sixty  acres,  I  don't  have  to  pole  a  cock 
of  hay.  The  two  acres  near  the  bridges  I  ploughed,  many 
years  ago,  for  my  father. 

The  value,  per  acre,  of  this  black-mud  land  is  more  than  that 
of  three  acres  of  the  uplands  where  we  apply  the  mud, — that  is, 
the  uplands  with  sandy  soils.  I  should  think  it  as  good  as  any 
mowing  lands,  if  freed  from  water.  I  consider  the  grass-crop 
my  best  crop. 

f  Cross-examined  by  Mr.  Abbott. 

orMB^xamina-     J  ncvcr  purchascd  that  land.    I  leased  it.     My 
father  sold  that  piece  to  Amos  Wood.    The  lot  of 
land  I  call  the  purchase^  I  now  own.    I  bought  the  farm  in 
1840,  and  have  owned  it  ever  since. 

[  To  Mr.  French.^ — The  selling  value  of  my  best  uplands  is 
$100  per  acre. 

14 
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The  land  I  purchased  of  my  father  in  1840,  the  two  acres, 
was  much  poorei^  when  I  bought  it,  than  years  before  that. 
I  went  into  the  Meadows  as  early,  probably,  as  at  seven  or 
eight  years — thirty-five  years  ago.  I  recollect  that  when  I  was 
a  boy,  and  first  began  to  rake,  it  was  a  smooth  meadow.  Half 
an  acre  has  not  been  mown  over  for  the  last  twenty  years. 
I  recollect  my  father  used,  when  I  was  quite  small,  to  get  a 
large  quantity  of  mud.  The  meadow  began  to  grow  wet  long 
before  I  occupied  it  as  my  own.  I  should  not  want  to  swear 
to  the  exact  time  of  the  depreciation.  I  always  worked  on 
it.  I  know  my  father  took  out  mud  as  long  as  he  could,  and  it 
continued  some  years.  I  cannot  say  that  I  recollect  much 
change  while  my  father  was  getting  the  large  quantity  of 
meadow-mud  referred  to.  That  might  be  half  a  dozen  years 
before  I  occupied  it.  I  knew  nothing  of  the  crops  of  the  sixty 
dollar  land  twelve  years  .ago,  as  compared  with  when  my 
father  purchased  it.  That  is  overflowed.  We  have  had  no 
rise  of  any  consequence,  that  brought  the  water^up  to  the 
meadow,  till  the  last  one,  this  Pall.  I  have  not  fed  it  to  my  cattle 
till  tliis  Fall.  It  has  not  been  used  for  that  purpose  until  now. 
That  is  what  we  call  high  meadow.  We  consider  it  a  freshet 
when  the  River  overflows  its  banks.  This  meadow  lies  so  high 
above  the  River  that  it  is  only  reached  by  what  I  call  freshets. 
The  grass  over  the  whole  has  depreciated,  in  quality  and 
quantity.  There  is  some  part  of  it  not  reached  except  by  high 
freshets.  I  don't  know  that  that  has  grown  any  worse  since 
my  knowledge.  The  crops  have  been  gradually  growing  worse, 
for  the  last  twelve  years. 

A  portion  of  that  meadow  has  been  ploughed.  It  would  be 
of  no  use  to  plough  it.  It  has  not  been  ploughed  since  I  have 
had  it.  I  should  think  a  portion  was  ploughed, — half  an  acre 
or  an  acre, — to  try  an  experiment.  I  ploughed  and  seeded  ; 
and  the  young  grass  still  remains  there.  The  forty-acre  lot  is 
a  portion  of  the  land  we  are  talking  of.  That  is  all  of  the  forty 
acres  that  has  been  ploughed,  except  a  portion  dug  over  a 
few  years  ago. 
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Direct  examination  resumed. 

Srie8«^*°*"  Q^^s^^^^' — The  effect  of  stagnant  water  in  the  soil, 
when  it  comes  to  the  surface,  is  to  drive  out  all  the 
better  grasses  ? 

Answer. — Where  I  am  draining,  I  want  the  stagnant  water 
at  least  two  feet  from  the  surface,  to  keep  it  down  permanently  ; 
and  if  higher  than  that,  the  effect  upon  the  cultivated  grasses 
is  to  injure  the  land  and  grass. 

In  the  Summer  months,  the  water,  in  many  places,  is  visible 
at  the  surface.  In  other  parts, — in  the  deepest  parts, — ^you 
might  dig  two  feet  to  come  to  the  stagnant  water.  Usually, 
therefore,  it  cannot  be  drained,  to  be  good  land,  as  the  water 
now  stands.  It  cannot  be  in  any  way  cultivated,  without  lower- 
ing the  water-line.  I  know  of  nothing  that  keeps  up  that  water 
to  tlie  water-line,  except  the  Dam  at  Billerica. 

Q. — Can  you  imagine  any  cause  that  could  produce  it. 

Objection  made  and  sustained. 

Cross-examination  resumed. 

S^rSSSid*"     ^  never   sailed  down   this   stream,  from  Concord 
to  Billerica  Mills. 

Adjourned  to  7,  P.  M. 

BYSNIITQ     SBSSION. 

At  7,  p.  M.,  the  Committee  re-assembled. 

deSin'e'the°"ffer  ^^'  Mellen  statcd  that  his  clients,  in  view  of  the 
Mto^pJSi°g7he  uncertainty  of  any  practical  result,  were  unwilling 
gatesattheDam.  ^  incur  the  indefinite  expense  to  be  occasioned  by 
accepting  the  proposition  of  the  Respondents,  in  reference  to 
the  opening  of  the  gates. 

Mr.   Abbott  promised  a  statement  of  the  expense  which 
would  be  occasioned. 
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Mr.  Mellen  inquired  whether  the  survey  of  the  Concord 
River,  made  in  1811,  by  Mr.  Loammi  Baldwin,  would  be  ad- 
mitted by  the  Respondents,  as  correct. 

Mr.  Abbott  deferred  his  answer. 

Mr.  Mellen  asked  that  the  hearing  at  Concord  should  be 
continued  beyond  the  three  days  which  had  been  allotted. 

The  Chaibman  decided  that  the  arrangement  must  be  adhered 
to. 

Oliveb  W.  Lane  called  and  sworn.    Examined  by  Mr.  French. 

l?woS.  ^'  ^°''  I  ^^^®  ^^  Bedford.    I  am  sixty-five  years  old. 

I  inherited,  and  own,  five  acres  of  meadows  in  one 
lot,  and  about  two  in  another.  I  have  always  resided  in  Bed- 
ford. As  long  ago  as  I  can  remember,  the  hay  on  the  five  acres 
was  of  excellent  quality,  yielding  four  ox-loads.  We  moved  it 
out  with  cattle,  exclusively.  Where  it  bears  any  grass,  now,  the 
grass  is  poor.  Two  acres  in  the  middle  are  taken  up, — I  suppose, 
by  the  ice.  The  water  there  is  sometimes  two  feet  deep,  where 
it  used  to  be  dry.  It  is  so  soft  that  a  team  could  not  be  driven 
from  bank  to  bank.  We  used  to  drive  all  over  it.  About 
twenty-five  years  ago,  I  should  think,  it  began  to  be  soft,  and 
has  been  growing  so  ever  since.  It  is  higher  than  some  of  the 
meadows.     It  lies  fifty  or  sixty  rods  from  the  River. 

I  have  never  received  compensation  for  the  damage. 

It  may  now  be  worth  $6  an  acre.  Fifty  or  sixty  years  ago  it 
was  worth  $60  per  acre.  It  is  in  a  tract  of  similar  land — about 
fifty  acres, — lying  on  about  the  same  level,  which  has  been 
similarly  affected. 

Cboss-examined  by  Mr.  Abbott. 

gJSf-^"*"^"*-  My  meadow  may  be  fifty  rods  back  from  the  River. 
It  is  about  a  mile  up  from  the  Carlisle  Bridge. 
Between  bank  and  upland,  there  is  a  strip  of  meadow.  The 
two  acres  is  nearly  to  the  Carlisle  Bridge.  It  is  affected  in 
the  same  way,  and  at  about  the  same  time. 
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I  don't  know  that  I  can  remember  the  ice  taking  up  the 
meadow  more  than  twenty-five  years  ago.  That  has  been  a 
considerable  part  of  the  loss.  But  the  banks  are  not  so  good. 
If  you  could  get  to  the  banks,  you  could  drive  on  them.  There 
is  no  way  of  getting  across  it.  Before  the  removal  of  the  soil, 
it  was  all  about  the  same  height.  But  you  cannot  get  over 
parts  where  the  soil  still  remains.  That  may  arise  from  the 
lying  of  water  on  the  adjacent  parts  carried  away.  It  is  so 
miry  that  you  cannot  get  across.  I  know  of  no  other  cause  for 
the  miriness.  On  the  banks,  I  can  drive,  now,  as  free  from  mire 
as  twenty-five  years  ago.  It  is  more  wet ;  because,  some  years, 
the  water  lies  so  that  you  cannot  get  on  the  banks.  But  the 
water  is  on  the  banks  more,  when  it  is  in  the  hollows.  When 
the  River  runs  over  the  Meadows,  we  call  it  a  freshet.  I  can 
drive  on  the  two  banks,  now,  as  before,  except  for  the  water  in 
the  hollow.  For  the  first  quarter  of  a  century,  I  recollect  no 
change  in  the  Meadows.  They  were  good,  twenty-five  years 
ago. 


Direct  Examination  resumed. 

)  meado^ 
knew  them. 


Won  resS!"*"  "^^^  meadows  are  wetter  now  than  when  I  first 


Nehemiah  L.  Reed  called  and  sworn.     Examined  by  Mr.  Child. 

R^d™^n.^*      ^  1^^®  ^^^  Bedford.    I  am  aged  sixty-one.    I  have 

lived  there  since  I  was  four  years  old, — unless  for  a 

year  or  two,  when  I  was  twenty-five  years  old. 

I  own  no  part  of  the  River  Meadows.     My  father  owned 

seventeen  acres,  on  which  I  worked,  always,  from  the  time  I 

first  could,  to  within  two  or  three  years.     It  lies  between  Mr. 

Davis's  house  and  the  River.     When  I  first  knew  it,  we  liad 

good  hay  and  good  crops — used  the  hay  to  work  oxen  with. 

We   got,  I    should  think,    a  ton — from  some  of  it,  perhaps, 

more — to  an  acre.     We  drew  it  off  with  our  oxen.     We  drove 

into  the  meadow.    Used  to  cut  it  every  year,  till  of  late  years. 

The  hay,  now,  is,  for  the  most  part,  very  poor,  and  the  crops 

small,  compared  to  what  they  used  to  be.     They  have  to  pole 

it  when  they  get  it.     Some  years,  they  don't  get  it.    I  should 
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think  they  have  to  pole  over  half— I  guess,  nearly  two-thirds — of 
the  weight.  The  meadow  was  quite  smooth,  when  we  began  it ; 
but,  after  a  while,  much  of  it  was  taken  up  by  the  ice.  Where 
it  takes  up  most,  is  where  it  is  uot  deep  mud.  You  cannot  go 
on  a  great  deal  of  it  now.  It  began  to  grow  worse,  twenty-five  or 
twenty-six  years  ago  ;  but  within  this  few  years  past  it  has  fast 
grown  worse. 

Cattle  were  driven  on  for  Pall-feed.  We  always  kept  our 
cows  there  in  the  Fall.  The  lots  were  not  fenced,  then.  The 
cattle  were  turned  in  in  common.  I  have  seen  none  on,  and 
have  not  heard  of  any  being  on  for  a  number  of  years. 

Cross-examined  by  Mr.  Abbott. 
croas-examin*.     This  is  uot  much  morc  than  forty  rods  from  Mr. 

uon.  " 

Lane's.  The  Meadows  are  ninety  rods,  on  our  line, 
from  upland  to  River.  Tliese  are  as  broad  as  any.  We  were  not 
troubled,  forty  or  fifty  years  ago,  with  the  taking  up  by  the  ice. 
Water  began  to  stand  on,  more,  and  later  in  the  Spring.  It  came 
on  in  the  Fall.  Staying  on  longer  and  more,  it  froze,  and  was 
carried  ofi".  Forty  or  fifty  years  ago,  I  have  known  the  water 
and  ice  to  be  on  these  meadows — not  a  great  deal,  but  there 
used  to  be,  on  the  low  meadows.  I  am  sure  that  we  had  no 
trouble  from  the  freezing,  till  twenty-five  or  twenty-six  years 
ago.  I  have  worked  on  the  River  Meadows  of  late  years,  but 
have  not  worked  on  this  meadow  for  eight  or  ten  years.  The 
other  meadows  are  of  the  same  level,  and  we  used  to  drive  over 
them.  At  first,  it  was  not  so  bad  as  now.  Some  years,  they 
have  taken  up  scarcely  any,  and  then  they  have  been  worse. 
With  that  exception,  there  has  been  a  growing  worse  about 
every  year :  they  grew  worse  gradually. 

Nathan  0.  Reed  called  and  sworn.     Examined  by  Mr.  French. 


Nathan  0.  Reed  J  Hye  in  Bcdford.  I  am  in  my  forty-eighth  year.  I 
have  lived  there  almost  all  the  time  since  my  birth. 
My  father  lived  there,  and  owned  about  seven  acres ;  which  I 
have,  with  five  more.  It  lies  in  Bedford,  on  the  Concord  River. 
I  do  not  recollect  any  thing  of  working  it  before  1820.  It  then 
produced  good  grass.    It  now  gives  chiefly  cut-grass,  which  is 
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poor  stuff.  We  have  not  so  much  now  as  formerly.  We  used 
to  drive  on  to  it  with  ^xen  ;  though  I  will  not  say  none  was 
poled.  These  lands  were  soft,  thirty-five  years  ago,  but  not  so 
much  so  as  now.  I  have  got  out  the  cut-grass,  now,  with  rackets. 
The  Meadows  stretch  some  forty  rods  back,  and  extend  for 
miles.  The  meadows  about  me  are  the  same  as  mine.  Some 
above  are  taken  up  worse.  My  lower  meadow  is  taken  up  badly. 
It  is  taken  up  more  for  the  last  four  or  five  years,  than  before. 
It  was  always  taken  up  some ;  but  it  is  now  taken  up  more  than 
formerly.  I  suppose  the  water  freezes  over  it,  rises,  and  carries 
it  off.  These  meadows  have  always  been  flowed,  more  or  less, 
in  the  Spring.  I  suppose  the  softening  of  the  land  must  have 
something  to  do  with  it.  My  meadows  are  some  five  or  six 
miles  above  Billerica  Dam.  The  upper  meadow  I  have  two  or 
three  times  taken  off  from  with  horses  or  oxen.  The  lower 
meadow  I  always  pole,  and  do  not  know  that  any  one  else  does 
otherwise. 

Cross-examined  by  Mr.  Abbott. 
crosa-examina-     I  am  a  milc  abovc  thc  last  witness.     I  cannot  re- 

tion. 

member  these  meadows  before  1820.  I  became 
possessed  of  my  father's  land  in  1833.  I  purchased  the  other 
in  1845.  I  have  been  familiar  with  the  latter,  always.  In 
1825,  and  thence  up  to  1833  or  '34, 1  was  absent, — ^in  Bedford, 
but  further  down  the  River.  I  worked,  at  that  time,  on  the 
Meadows.  I  don't  recollect  any  change  from  1820  to  '25, 
except  that  cut-grass  was  working  in.  I  remember  no  sudden 
change ;  it  has  been  gradual.  Previous  to  1820,  I  know 
nothing,  personally,  of  any  taking  up.  What  makes  the  taking 
up  is,  the  River  coming  up  in  the  Winter,  and  freezing. 

Benjamin  Josiah  Davis  called  and  sworn.     Examined  by  Mr, 

French. 

j^Djamin  J.  Da-  \  live  in  Bedford,  and  always  have.     I  am  forty- 

▼ia  sworn.  t  j  j 

five  years  of  age. 
I  inherited  meadow-land  from  my  father.      I  own   sixteen 
or  eighteen  acres,  two  of  which  I  bought.     As  long  ago  as  I 
remember,  the  land  was  good,  and  yielded  about  a  ton  to  an 
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acre.  Went,  then,  with  a  team,  all  over  it.  We  do  not  get 
half  as  much  as  formerly.  We  have  to  pole  it  ofiF.  The  meadow 
lies  near  Mr.  Nehemiah  Reed's,  only  lower.  There  is  one  five- 
acre  lot  between.  The  soil  is  softer  than  it  used  to  be.  The 
mud,  in  some  places,  is  a  foot  deep ;  in  some,  three  or  four. 
It  is  black,  where  it  is  deepest.  It  is  all  torn  to  pieces,  almost, 
with  the  taking  up.  It  is  twenty-five  or  thirty  years  since  I 
observed  these  changes. 

•  Cattle  used  always  to  be  turned  in,  as  long  ago  as  I  can  remem- 
ber. There  used  to  be  large  droves  there  in  Winter.  I  have 
seen  forty  or  fifty  head.  There  has  never  been  any  fence,  within 
my  memory.    The  cattle  could  run  where  they  chose. 

I  have  fifteen  or  twenty  acres  of  woodland,  flowed  in  high 
floods  in  Winter.  I  think  the  flowage  kills  out  a  good  deal  of 
the  young  sprouts.  I  think  it  makes  some  of  the  trees  die — I 
don't  know.  That  tract  has  always  been  in  wood,  since  my 
remembrance. 

Cross-examined  by  Mr.  Abbott, 

^-examina.  Xhc  highest  frcshct  1  recollect  was  in  1851.  As  an 
ordinary  rule,  the  freshets  are  no  higher  of  late 
years  than  as  long  ago  as  I  can  remember.  As  long  ago  as  I 
can  remember,  water  flowed  into  that  wood-lot  as  now,  about 
every  year,  and  would  have  affected  it  then  as  now. 

I  have  owned  the  land  seventeen  or  eighteen  years.  It  began 
to  be  softer  about  twenty-five  years  ago.  Up  to  that  time,  it 
was  good,  and  I  know  of  no  change  up  to  that  time.  The 
change  has  been  gradual,  down  to  the  present  time ;  it  has 
deteriorated  faster  the  last  few  years. 

The  first  I  heard  as  to  any  trouble  from  the  reservoirs  built 
to  take  water  to  Boston,  was  a  year  or  two  ago.  There  has 
been  more  water  for  the  last  four  or  five  years.  I  have  no 
record. 

I  can  recollect  working  on  those  meadows  about  forty  years 
ago.  Since  that  time  my  working  upon  them  has  been  constant. 
Occasionally,  a  little  piece  would  be  hoisted  by  the  freezing,  as 
long  ago  as  I  can  remember;  but  not  enough  to  make  any 
account  of  it. 
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Phineas  W.  Chamberlain  called  and  sworn.     Examined  by 

Mr.  French. 

SUmwiin^'    I  lire  in  Bedford.    I  am  fifty-six  years  of  age.    I 
»^"»*  have  lived  there  always,  except  for  two  years. 

I  am  half-owner  of  fifty  acres  of  meadow  and  woodland,  near 
the  River — ^thirty-five  to  forty  of  it  woodland.  I  am  not  a 
farmer,  but  a  manufacturer  of  shoes.  The  woodland  had  been 
cut  from,  for  fifteen  or  twenty  years,  when  we  bought  it,  eleven 
years  ago.  The  trees  come  up,  and  grow  six  or  eight  feet  high 
and  then  die  at  the  top  and  disappear.  There  are  oak  and  pine 
stumps  there*  The  oak  growth  has  ceased.  It  is  fifteen  cords 
to  the  acre.  It  is  a  foot  higher  than  the  other  land  I  speak  of. 
The  water  appears  on  the  surface  of  the  land;  and  in  Spring  it 
remains  there.  I  have  known  it  always.  Simond's  field  has 
been  cultivated.  There  are  five  acres  dry,  but  the  swamp 
comes  up  behind  it.  The  larger  growth  seems  to  have  come  to 
a  stand,  within  a  year  or  two.  The  small  piece  of  meadow, 
about  five  acres,  I  bought,  within  a  few  years,  at  auction,  for  $5 
or  $6  per  acre. 

About  one  hundred  rods  below  Mr.  Davis's,  the  Meadows  are 
depreciated.  They  were  formerly  teamed  off,  principally, — 
poled  some.  The  last  few  years,  they  seldom  drove  any  thing 
off  them.    This  year,  they  poled  out  the  whole. 

One  of  the  mieadows  bought  at  auction  is  called  the  Button 
Meadow. 

CROSs-EXAMmED  by  Mr.  Abbott. 


Crosfl-exaBBitift- 
tion. 


In  1816  and  '17,  I  worked  on  the  Meadows,  near 
Mr.  Davis's.    So  I  know  as  to  that,  from  my  own 
knowledge.    Prom  general  cAservation,  I  say  it  has  been  grow- 
ing worse.    The  other  meadows  I  knew  nothing  of  till  the 
time  of  purchase. 

I  bought  the  grass  from  a  meadow  half-way  between  the 
meadow  testified  to  by  Mr.  Nathan  Beed,  and  Mr.  Davis's.  I 
bought  the  grass,  from  1882  to  1840.  This  meadow  was  as  low 
as  any.  We  then  poled  out  part,  and  teamed  out  about  half. 
It  was  about  five  acres.  *  I  noted  no  change  in  those  eight 

15 
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years.    I  know  of  no  change,  in  those  years,  of  the  price  of 
that  grass. 

The  stumps  on  my  woodland  were  cut  off, — the  large  ones, — 
doubtless,  thirty-five  years  ago.  A  small  growth  was  coming 
up  when  I  bought  the  land.  The  oaks  died  out  as  they  grew. 
A  creek  comes  in  at  the  side  of  the  wood-lot.  The  creek  comes 
into  the  meadow,  but  does  not  go  quite  through  the  wood-lot. 
The  water  does  not  drain  off. 

John  Lawrence  called  and  sworn.    Examined  by  Mr.  French. 
John  lAwienw  J  ^y^  j^  Coucord.    I  was  bom  here.    I  am  aged 

•worn.  o 

fifty-four. 

I  have  always  worked  on  the  River  Meadows — on  my  father's, 
opposite  Mr.  Davis's.  One  of  my  meadows  is  in  Carlisle,  and 
the  other  in  Concord,  the  latter  being  in  the  Low  Meadows. 
At  my  first  remembrance,  the  hay  was  good.  I  fed  it  to  my 
horned  cattle.  Some  call  it  rushes,  some,  pipe-grass,  some 
common  red-top.  Quantity  and  quality  have  depreciated. 
Some  is  of  the  same  sort  as  originally,  but  that  is  mostly  out- 
grown. I  used  to  team  it  out.  Wheels  cut  in,  now,  where 
they  did  not,  formerly,  with  a  light  load.  We  could  formerly 
go  to  any  cock  in  the  meadow.  I  now  pole  out  all  that  I  can- 
not row  out.  The  quantity  is  reduced  one-half.  The  change 
in  the  soil  began  thirty  years  ago,  or  over,  and  it  growing  more 
uneven — changed  by  the  ice,  I  think,  in  freshets,  as  explained 
by  other  witnesses.  This  commenced,  to  our  particular  notice, 
between  twenty  and  thirty  years  ago.  There  always  was,  occa- 
sionally, a  hole  of  two  feet,  large  enough  for  a  man  to  step 
in.  Portions  are  now  torn  so  as  to  be  worthless.  The  Car- 
lisle meadow,  my  father  owned.  The  line  between  Concord 
and  Bedford  is  between  these  meadows,  which  join.  They 
are  similar.  The  smooth  parts  are  wetter.  The  water,  for 
three  years  previous  to  last  Summer,  has  been  higlier,  stead- 
ily, than  before  since  I  have  known  it.  The  Meadows  have  not 
been  cut  during  those  years,  I  think. 

They  are  covered  with  black  mud  more  than  two  feet  deep. 
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Cross-examined  by  Mr.  Abbott. 

crMs^Mmina-  J  jjavo  takoii  mopc  notice  of  the  deterioration  for 
three  years,  because  the  Meadows  have  not  been 
got,  at  all.  The  River  has  been  kept  fuller  in  Summer,  for 
twelve  or  fifteen  years,  and  the  Meadows  wetter.  I  have 
always  worked  on  the  Meadows.  Twenty-five  years  ago,  my 
attention  began  to  be  called  to  the  lifting  up — and,  I  think 
likely,  some,  before  that,  but  then  first  as  a  growing  thing. 
Then,  ten  or  fifteen  years  ago,  attention  was  called  to  their  be- 
coming wetter.  It  then  began  to  be  diflScult  to  get  them. 
Have  continued  to  get  them. 

Simon  Bbown  called  and  sworn.     Examined  by  Mr.  French. 

Simon    Brown    j  j^^gj^g  ^^  Coucord,  and  have  for  about  eleven 
years.    I  have  been,  for  seven  or  eight  years,  part 
editor  of  the  New  England  Farmer.    I  have  made  agriculture 
my  study. 

t  I  own  about  sixteen  acres, — so  called, — six  on  the 
"  Great  Meadows,''  and  about  ten  acres  above  the  bridge.  For 
the  six  acres  I  paid  $100.  I  purchased  it  for  two  purposes ; 
one  for  hay,  to  be  used  as  litter,  and  the  other  as  a  place  from 
which  to  obtain  muck, — what  we  call  meadow-muck.  I  hauled 
muck  from  the  meadow,  one  year,  digging  it  out  in  the  month 
of  August,  I  think,  and  got  about  seventy  horse-cart-loads,  part 
of  which  I  moved  away,  and  I  intended  to  remove  the  rest  the 
following  Winter;  but  the  meadow  was  flooded,  and  I  never 
secured  what  I  left  behind  at  that  time.  I  have  never  pro- 
cured any  there  since.  It  has  been  too  wet.  I  have  looked  at 
the  meadow  frequently,  in  order  to  ascertain  whether  I  could 
procure  mud,  and  found  so  much  water  near  the  surface,  I 
thought  that  it  would  be  more  than  it- was  worth,  to  take  it 
under  such  circumstances.  I  have  taken  the  swamp-mud  from 
my  other  meadow,  and  from  a  meadow  in  another  part  of  the 
Town,  and  used  it.  I  consider  the  muck  valuable  for  agricul- 
tural purposes ;  good  black  muck — for  there  is  a  great  difference 
in  it — is  worth  two  dollars  an  ox-cart  load  on  sandy  uplands, — 
or  what  I  call  a  sandy  loam  land.  We  have  a  great  deal  of  such 
land  in  this  town.    I  haul  the  muck  upon  the  upland,  and  let 
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it  lie  one  Winter,  at  least ;  then  haul  it  to  my  barn-cellar,  and 
spread  it  upon  the  droppings  of  the  cattle,  two  or  three  times  a 
week.  The  ten  acres  on  the  causeway,  I  paid  about  f70  an 
acre  for.  It  is  a  little  higher  than  the  meadow  that  lies  beyond 
it.  This  land  is  on  the  margin  of  the  River,  and  is  a  little  higher 
meadow  than  the  land  back  of  it.  It  is  the  last  tract  of  land 
before  we  reach  the  bridge.  I  have  had  that  land  planted  with 
com,  and  sowed  portions  of  it  with  oats ;  I  have  had  roots  there 
of  various  kinds,  beets,  ruta-bagas,  parsnips,  on  the  higher 
portions  of  it. 

I  have  been,  frequently,  on  the  River-Meadows  in  Concord, 
in  various  parts  of  them.  If  drained  sufficiently  for  cultivation, 
I  think  they  would  be  worth  quite  as  much  as  the  best  uplands 
we  have.  I  should  prefer  my  meadow  by  the  bridge,  if  I  could 
drop  the  water  a  foot  below  where  it  usually  stands,  to  the  best 
uplands  I  know,  for  every  use  excepting  for  fruit-trees.  The 
best  uplands  for  cultivation  are  considered  worth,  I  should 
think,  a  hundred  dollars  an  acre.  It  would  depend,  consider- 
ably, upon  location.  As  they  are  now,  I  don't  know  the  value 
of  these  meadows.  On  the  bank  of  the  River,  the  laud  is  a 
little  higher  than  back,  and  the  grass  there  is  grass  that  cattle 
will  cat,  tolerably  well,  if  the  weather  is  cold ;  but  back,  it  is 
what  is  called  cut-grass,  a  very  coarse,  wiry,  hard  grass,  which 
I  use  for  bedding  stock.  I  cut  it  up  before  I  use  it  for  bedding, 
even,  all  Winter. 

I  should  not  like  to  cultivate  land  tinless  standing  water 
was  at  least  two  feet  below  the  surface*— not  for  hoed 
crops.  If  for  trees,  I  should  want  it  still  lower  down.  I  lay 
my  tiles  four  feet  deep.  The  effect  of  that  would  be  to  reduce 
the  water  four  feet  below  the  surface.  There  would  be  no 
standing  water  if  there  was  a  good  out-fall  above  the  level  of 
the  tide.  With  water  in  the  soil  within  one  foot  of  the  surface, 
I  should  not  expect  to  raise  good  crops  of  corn,  or  other  hoed 
cxops.  I  don't  think  tlie  roots  would  travel  in  that  direction,, 
if  they  could  find  a  chance  to  go  in  any  other. 

I  am  upon  a  Committee  of  the  River  Meadow-owners — the 
Chairman  of  the  Committee. 

There  is  one  other  point  that  I  would  mention;  that  is, 
the  subject  of  drainage,  generally.  I  think  that  standing 
water, — for  instance,  if  there  is   upland,  adjoining  ground 
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flowed  with  water, — ^prevents  the  drainage  of  that  upland  for 
a  Terj  considerable  distance  back.  The  damage  is  not  done 
to  the  meadow  alone  where  the  water  stands,  but  is  done 
equally  to  the  upland  that  adjoins,  and  to  a  very  consider- 
able distance,  from  the  fact  that  the  water  is  kept  from  running 
out  and  taking  the  natural  course  it  would  otherwise  take  ;  and 
that  land  is  injured  nearly  or  quite  as  much  as  the  land  covered 
with  water.  I  think  a  large  portion  of  our  lands  on  the  mar- 
gin of  the  Meadows,  are  injured  nearly  as  much  as  the 
Meadows  themselves* 

Cross-examined  by  Mr.  Abbott. 

^J»^«»°»^     I  think  I  purchased  these  meadows  in  1851  or  '52. 
My  knowledge  of  them   commenced   about   that 
time.     Of  what  they  were  five-and-twenty  years  ago,  I  have  no 
personal  knowledge. 

Adjourned  to  9,  A.  M.,  of  Thursday,  Oct.  13th. 


THIRD    DAY. 

Thursday,  October  13th. 
The  hearing  was  resumed  at  9,  A.  M.,  of  Thursday,  Oct. 
13th. 
All  the  members  of  the  Committee  present. 
The  testimony  for  the  Petitioners  was  continued,     f 

John    Eaton  called  and  sworn.    Examined  by  Mr.  French. 

stoSi.^*^''       I  am  about  fifty-one  years  of  age. 

I  own,  in  Sudbury  and  Wayland,  about  twenty- 
eight  acres  of  meadow-land.  It  lies  on  Lanham  Brook,  above 
Brighton  Point  Road.  I  have  owned  it  about  twenty-two  years. 
It  is  on  a  large  tract  of  meadow-land.  When  I  first  knew  it, 
the  grass  was  very  good.  On  part  of  it  it  was  rather  coarse. 
The  water  has  been  on,  of  late  years,  more;  the  grass  has  grown 
coarser,  and,  some  part  of  it,  lighter.     Great  change  has  taken 
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place  in  the  softness  of  the  soil.  At  first,  we  could  drive  a 
team  on  it  almost  anywhere.  We  drive  on  it  still,  but  not  all 
over  it.  The  water,  of  late  years,  has  staid  on  longer  than 
formerly.  Before  I  owned  the  meadow,  the  water  ran  off 
quicker.  It  now  stays  there  all  the  season.  I  have  always 
known  the  land.  I  am  familiar  with  the  meadows  about  it, 
which  are  of  about  the  same  level,  and  have  undergone,  I 
believe,  about  the  same  changes. 

I  own  woodland,  adjoining  my  meadow,  lying  near  the  same 
level.  It  bears  a  growth  of  near  twenty  years,  of  oak,  maple, 
and  birch.  There  was  a  larger  growth  of  oak  and  maple,  pretty 
heavy,  when  I  bought  it — about  fifty  cords  to  the  acre.  I  cut 
this  off.  Since  then,  I  have  noticed  a  great  many  trees  dying 
out.  The  most  that  died  are  white  birch.  It  was  a  few  years 
ago  that  I  observed  this — a  very  few  years. 

Cross-examined  by  Mr,  Butler. 

crw»-examina-     J  faought  all  my  farm  together. 

I  cut  off  the  growth  of  wood  in  a  year  or  two  after 
1  bought  it.  The  dying  out  was  particularly  observable  in  the 
white  birch.  They  have  died  more  than  in  years  ago.  The 
former  growth  was  of  older  growth  than  those  which  die." 

The  meadows  have  grown  much  worse,  since  I  bought  them. 
There  was  a  tradition  that  they  had  been  some  better.  I  never 
knew  them  better  than  when  I  bought  them.  The  change  took 
place,  in  some  degree,  before  I  bought  them.  I  misunderstood 
— I  have  known  them  better.  For  the  last  three  or  five  years, 
they  have  been  perceptibly  worse. 

I  have  observed  that,  in  the  Summer  time,  the  water,  with- 
out apparent  cause,  rose  suddenly,  at  recurring  intervals.  I 
cannot  say  how  long  I  have  observed  it — the  last  few  years. 
It  is  some  different,  in  that  respect,  for  the  last  few  years,  from 
what  it  was  before. 

There  is  a  grist-mill  and  saw-mill  on  Lauham  Brook,  above, 
and  has  been  since  I  can  remember.  Another  has  been  built 
— above — since  I  bought  my  farm.  It  is  Haynes*s  mill.  He 
has  a  pond.  I  know  but  little  about  the  mill.  Mr.  Richardson 
owns  the  mill.  That  was  always  a  constant  privilege,  and  so 
has  the  other  always  been.     I  do  not  know  that  the  upper  dam 
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has  been  raised.  No  increase  has  been  made  in  the  Richardson 
run  of  stone.  Moore's  grist-  and  saw-mill,  above,  has  been,  since 
I  can  remember,  of  the  same  kind  and  extent,  constant,  the  year 
round.  I  know  of  no  change  in  it.  Richardson's  mill  is  nearest 
to  me — a  mile,  or  a  mile  and  a  quarter.  I  have  observed  the 
rise  and  flow  of  the  water  to  be  affected  by  the  running  of 
Richardson's  mill,  sometimes, — rising  when  the  mill  was 
stopped.  I  can  only  say  that  the  water  rises  higher  than  it 
used  to. 

I  am  two  miles  from  Saxonville.  To  go  on  the  River,  it 
would  be,  probably,  as  far  again.  My  land  is  more  than  half  a 
mile  above  the  mouth  of  the  Brook. 

Direct  examination  resumed  by  Mr.  Mellen. 
SiTrea^^!"*"  ^'  Haynes's  mill  is  above  the  old  privilege. 
dSde  Mr.*Butier  ^^'  Mellen  callcd  up  the  motiou  to  exclude  Mr. 

refused.  Butlcr. 

The  Chairman  gave  the  decision  of  the  Committee,  that  Mr. 
Butler  had  a  right  to  appear,  as  a  party  interested,  unless  it 
should  be  shown  that  he  was  not  such. 

thT^Ste*  XS  ^^'  Mellen  stated  that  it  was  agreed  between  the 
Canal  ^^dTp*  Counscl  that  the  Middlesex  Canal  ceased  operations 

eiationB.  Jj^  Jggj 


J.  P.  Fairbanks  called  and  sworn.     Examined  by  Mr.  French. 

?wom7**'^°^  I  am  thirty-three  years  of  age.  I  live  in  Sud- 
bury. 
I  own  one  hundred  and  twenty-three  acres  of  meadow-land. 
None  runs  clear  to  the  River ;  but  it  is  on  the  Gulf  and  Broad 
Meadows.  I  have  not  been  acquainted  with  them  for  more 
than  four  years.  The  Broad  Meadows  are  entirely  worthless, 
since  I  have  owned  them.  Prom  fifteen  hundred  to  two  thou- 
sand acres,  in  the  Broad  Meadows,  are  of  about  the  same  level. 
Not  much  of  any  of  the  grass  on  Broad  Meadows  has  been  cut, 
of  late  years. 
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Tlie  best  of  mj  cranberry  vines  are  on  the  Broad  Meadows. 
But  for  the  water,  a  bushel  of  cranberries  to  the  rod  could  be 
obtained.  The  berries  are  mostly  upon  the  hard  ground.  The 
flood  injures  them.  The  vines  are  not  destroyed, — ^the  crops 
are  injured.  If  the  water  should  be  off,  we  could  get  good 
crops.  They  are  now  worth  eleven  or  twelve  doll€u*s  a  barrel. 
Forty  bushels,  gathered  four  years  ago,  I  sold  at  $9. 

When  the  Committee  passed,  the  water  was  lower  than  at 
any  time,  but  once,  since  I  have  owned  the  meadows.  In  high 
flood,  we  get  six  or  seven  feet  of  water,  all  over  Uie  Broad 
Meadows.  The  water  is  over  them  most  of  the  year.  A  boat 
will  drift  pretty  fast  when  there  are  seven  or  eight  feet  on  the 
Meadows.     When  shallow,  there  is  scarcely  any  current. 

A  piece  of  meadow  on  the  Gulf  Meadows  has  been  sold. 
There  are  two  or  three  hundred  acres  in  the  Gulf  Meadows,  a 
little  higher,  all  of  which  but  about  fifty  acres  are  generally 
cut.  The  grass  is  rather  poor.  The  land  sold,  having  good 
cranberry  vines,  and  a  heavy  margin  of  young  wood,  two  by 
forty  rods,  sold  for  about  f  20  per  acre.  The  wood  was  of 
about  fifteen  or  twenty  years'  growth.  Twenty-eight  acres  were 
advertised ;  eight  acres  were  sold.  Another  piece  was  offered 
me  at  private  sale.    There  was  no  direct  sale. 

Cross-examined  by  Mr.  Butler. 

gjj^'-^^'"*-  I  had  nothing  to  do  with  the  Iwiilding  of  the  stone 
bridge. 

I  observed  a  rise  of  water,  in  seven  days,  without  any  rain,  a 
year  ago  last  June,  when  the  stone  bridge  was  built.  It 
rose  an  inch  or  more — perhaps  two  inches.  I  never  noticed  it, 
particularly,  at  any  other  time.  I  have  since  attributed  the 
rise  mentioned — and  stated  to  Mr.  Talbot  that  I  thought  so — 
to  water  let  in  from  the  Seservoirs. 

The  bridge  was  on  the  long  causeway  from  Wayland  to  Sud* 
bury.  The  bridge  was  built  a  year  ago  this  Fall.  It  was  a 
tile-bridge,  or  pile-bridge,  before.  It  was  a  timber  bridge.  I 
don't  go  over  that  bridge  once  a  year.  I  never  crossed  it  very 
frequently.  It  is  seven  or  eight  feet  above  the  conunon  stage 
of  the  water.  When  high,  the  water  goes  over  the  causeway. 
The  top  of  the  causeway,  I  think,  is  not  as  high  as  the  inside 
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of  the  arch.  The  other  bridge  has  stood  for,  perhaps,  ten 
years.  I  should  think  the  opening  was  the  same  as  formerly, 
but  I  cannot  swear  to  it,  as  I  am  not  familiar  with  it. 

John  Sherman  called  and  sworn.     Examined  by  Mr.   Child. 

john^shennan  \  am  sevcnty-five  years  of  age.  I  live  in  Lincoln , 
near  the  Meadows — about  half  a  mile  from   them. 

I  have  no  very  particular  knowledge  of  the  Meadows,  but 
have  always  been  acquainted  with  them.  There  is  a  meadow 
formerly  owned  by  Judge  Lowell,  and  now  mine,  quite  in  the 
the  North  part  of  Wayland,  bounding  on  the  Lincoln  line.  I 
recollect  little  of  it  till  thirty-five  years  ago,  when  it  was  a  very 
valuable  cranberry  meadow.  The  vines  are  now  dead,  from 
some  cause.  There  was  a  rock- there,  a  foot  or  a  foot  and  a 
half  over  water,  when  I  was  a  boy.  It  is  now  generally  under 
water,  six  inches  to  a  foot.  I  saw  it  once,  as  we  were  finishing 
our  English  hay, — ^I  should  think,  about  the  last  of  July, — when 
the  water  fell,  quite  suddenly.  When  we  commenced  haying, 
the  water  was  four  or  five  inches  above  the  rock — perhaps  six 
inches.  Within  a  fortnight  from  that  time,  the  rock  was  out 
of  water  three  or  four  inches — ^the  highest  part  of  it.  I  called 
that  an  unusual  and  sudden  fall,  because  I  had  not  seen  that 
rock  out  of  water  for  so  long. 

A  part  of  the  meadow  used  to  bear  poor  grass,  but  was  a 
good  cranberry  meadow.  On  tho  banks,  we  cut  good  hay. 
Now,  we  do  not  often  get  any  hay.  This  meadow  is  higher 
than  low  meadows. 

Some  years,  I  used  to  pick  one  hundred  and  fifty  bushels  of 
cranberries,  on  two-thirds  of  a  twelve  acre  meadow. 

t       - 

BTidence  of  offer  [Evideuco  was  hcrc  submitted,  to  show  that  an 
for  land  ngected.  ^Q^^  of  a  ccrtaiu  amouut  was  made  for  one  acre  of 
meadow-land.  The  Committee  rejected  the  testimony,  as  in- 
admissible. 

Mr.  Child  desired  that  a  minute  should  be  made  of  the  offer 
and  ruling.] 

At  the  time  mentioned,  I  did  not  wish  to  sell  the  land.  In 
my  judgment,  the  cranberry  meadow  was  worth,  some  parts  of 
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it,  $100  per  acre.  This  was  the  Lowell  meadow.  The  vines 
are  now  principally  destroyed.  Where  I  hare  raised  one  hun- 
dred and  fifty  bushels,  we  shall  not  have  three  bushels  this 
year.  I  do  not  now  own  the  meadow.  I  do  not  think  it  would 
now  bring  $10  an  acre. 

I  have  have  never  received  any  compensation  for  the  dam- 
ages. 

I  have  been  able  to  cart,  on  my  meadow,  between  thirty  and 
forty  years  ago,  over  the  most  of  it — over  the  wlK)le  of  the  hay 
meadow.  I  have  also  carted  in  the  low  meadow,  and  on  a 
meadow  I  own  in  Sudbury.  The  latter  was  twenty  years  ago, 
I  think — ^perhaps  more. 

The  quality  of  grass  is  not  so  good,  now,  as  formerly. 

I  had  a  canal-boat,  and  used  to  clear  wood  from  near  this 
meadow,  and  boat  it  to  the  Canal, — to  Billerica  and  to  Boston. 
I  think  this  was  in  1816  and  '17.  It  was  the  next  year  after 
the  great  blow — which,  I  think,  was  in  1815— and  the  year 
after  that. 

When  we  first  commenced,  there  was  a  strong  current,  and 
some  danger,  at  the  Fordway.  When  we  returned,  men  had  to 
draw  the  boat  up.  I  saw  a  windlass  there,  but  never  saw  it 
used.  In  dry  weather,  there  was  difficulty  in  getting  over  the 
Bar.  Couldn't  get  up  the  River  with  a  load — ^somo  may  have 
come  up — I  never  tried  it.  My  boat  drew  something  over  two 
feet. 

Some  years  after,  about  the  time  a  law-suit  was  brought 
against  the  Corporation  of  the  Canal — Mr.  Choate,  Mr.  Hoar, 
and  Judge  Mellen  on  the  one  side,  and,  if  I  remember  aright, 
Mason,  and  Webster,  on  the  other — about  this  time  I  ob- 
served the  Rapids.  I  found  a  material  difference  in  the  Falls  : 
there  was  not  so  much  fall.  It  appeared  to  me  the  Mill-pond 
was  raised  ;  at  any  rate,  there  was  very  little  fall.  Comparing 
the  two  times  together — a  lapse  of  several  years, — I  conjectured 
that,  by  flash  boards  or  otherwise,  the  Pond  had  been  raised. 
At  this  last  time  I  don't  recollect  seeing  a  boat  come  up  stream. 

The  Bar — in  1816  or  '17 — there  was  a  dry  timC'— was  ren- 
dered so  shallow  that  we  could  not  pass.  The  Agent  of  the 
Canal  consented  that  the  Bar  should  be  cut  down.  It  was 
where  the  North  River  comes  in.  I  worked  on  the  Bar  a  num- 
ber of  days.    We  cut  it  down  so  that  I  went,  with  a  load,  over 
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the  Bar.  In  a  week  after,  we  took  another  load,  and  grounded 
at  this  point,  and  had  to  lighten,  to  get  over.  Returned  ;  and, 
the  third  time,  we  could  not  get  over.  It  was  a  continued 
drought.  At  this  time  I  could  cart  all  over  the  meadow  I  have 
spoken  of. 

There  were  two  bars — Barrett's  Bar — one  at  the  mouth  of 
the  [Assabet]  River — one  toward  Billerica.  I  should  think  the 
Assabet  Bar  might  be  twelve  rods  long — I  don't  know.  Bent's 
Bar  is  in  Wayland — above.  When  I  was  quite  young,  they  used 
to  come  from  Wayland  to  scrape  it  out.  Then^  you  could 
come  down  with  boats.  Since  then,  there  have  been  five  or  six 
feet  of  water  on  it.  It  was  scraped  out.  I  have  been  over  it, 
then  and  since,  with  a  horse  and  wagon. 

Ware  meadow,  probably  the  best  on  the  River,  used  to 
produce  red-top.  This  is  in  Wayland.  I  don't  know  the 
price-current  of  such  hay,  except  as  the  owner  told  me.  The 
hay  cut  on  parts  of  that  meadow  was  readily  sold,  in  Waltham, 
at  $100  per  hundred.  That  was  sixty  years  ago.  This  is  a 
meadow  of  a  higher  grade  than  ordinary. 

The  hay  is  not  of  so  good  quality,  now.  The  meadow  has 
been  flooded,  for  two  years  past.  It  lias  not  often  been  flooded. 
The  quantity  of  hay  is  less  than  formerly.  Some  part  of  the 
meadow  used  to  produce  from  two  to  three  tons  per  acre,  of 
red-top.  ^ 

There  is  a  bar  at  Sandy  Point,  a  few  rods  above  Bent's  Bar. 
There  was  sometimes  a  fordway  there.  The  old  folks  used  to 
go  across  with  empty  wagons,  but  did  not  return  that  way  with 
the  load.  I  don't  know  the  present  depth;  it  would  be  all 
guess-work  to  attempt  to  toll  it.  It  is  deeper  now,  a  good 
deal.  You  cannot  now  cross  with  a  horse  and  wagon,  where 
they  used  to ;  you  would  now  have  to  swim. 

[Recess.] 


Cross-examined  by  Mr.  Butler. 

I  bought  Judge  Lowell's  meadow  about  thirty-five 
years  ago.    I  took  it  off  the  hands  of  a  man  who 


tion. 
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bought  it  at  auction  for  a  little  less  than  $200, — the  twelve 
acres.  I  said  to  the  Committee  that  a  part  of  it  was  worth 
$100 — that  was  one  acre.  The  remaining  eleven  were  worth 
more  than  $100.  I  gave  the  buyer  something  over  what  he 
gave.  I  gave  $400  or  $500  for  about  twenty-four  acres: — 
the  rest  was  not  very  good  land. 

I  never  asked  for  any  damages.  I  did  not  know  where  to 
go,  to  ask  for  damages. 

I  was  employed  on  the  Canal,  on  my  own  account.  I  was 
engaged  in  1816  and  '17,  perhaps  in  '18 — I  don't  know.  I 
went  over  Barrett's  Bar.  Bent's  Bar  they  scraped  out.  I 
never  boated  over  that.  The  Assabet  Bar  is  just  at  the  mouth 
of  North  River.  It  was  about  twelve  rods  long.  We  cut  a 
canal,  in  the  deepest  place,  wide  enough  for  a  boat  to  run.  I 
should  think  we  cut  a  foot  and  a  half.  We  cut  nearer  this 
side  of  the  River,  where  the  water  was  deepest, — as  near  the 
shore  as  wo  could  get.  I  never  was  troubled  at  Barrett's  Bar. 
I  don't  know  that  I  ever  was  at  the  Pordway.  Others  might 
have  cut  out  Barrett's  Bar, — I  did  not. 

When  I  returned  the  second  time,  with  the  empty  boat,  I 
saw  it  would  be  of  no  use  to  try  to  get  over  the  Assabet  Bar, 
and  I  did  not  try  again. 

After  I  came  to  go  the  second  time,  they  had  been  at  work 
at  Barrett's  Bar — I  don't  know  whether  they  had  deepened  it. 

When  I  went  up,  I  went  almost  anywhere ;  when  I  went 
down,  I  went  where  it  was  deepest. 

I  don't  know  whether,  when  I  went  past  Barrett's  Bar,  any 
of  it  was  dry. 

When  I  passed  Assabet  Bar,  I  think  the  rest,  except  the 
channel,  was  dry — I  don't  know.  I  thought  that  an  unusually 
dry  season.    That  year,  I  got  my  Sudbury  meadow  with  oxen. 

It  was  in  warm  weather  when  I  examined  the  Falls  the  last 
time  referred  to.  I  can  only  say  it  was  not  in  Winter.  I  did 
not  go  down  to  the  Dam,  and  know  nothing  about  the  water 
going  over.  I  had  no  interest  in  the  suit.  I  was  asked  to  go 
by,  1  think,  a  Mr.  Sherman,  of  Wayland.  I  went  with  him.  I 
was  summoned  on  both  sides.  I  was  not  examined.  No 
'  witnesses  were  examined,  I  believe.  I  don't  know  that  I 
stated,  to  either  side,  what  I  knew.  I  answered,  to  both  sides, 
such  questions  as  I  knew  the  answers  to. 
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I  don't  know  that  the  water  was  higher  on  the  Pordway,  at 
the  time  I  have  spoken  of;  but  the  Pond  was  higher,  so  as  to 
make  little  fall.  I  wfent  down  by  the  sides  of  the  Pond,  and  to 
the  Canal.  I  have  thought  that,  at  this  time,  there  was  twelve 
or  fourteen  inches  fall  from  the  Fordway  to  the  Mill-pond,  and 
that,  the  second  time,  the  Pond  was  so  much  higher  as  almost, 
to  destroy  the  fall. 

The  average  depth  of  water  drawn  by  my  canal-boat  was  not, 
I  think,  as  much  as  two  feet  six  inches.  It  was,  I  suppose,  a 
common  canal-boat.  I  never  got  my  boat  aground  in  the 
Canal.  I  don't  know  the  depth  of  water  on  the  mitre-sills  of 
the  locks. 

Of  the  price-current,  at*  Waltham,  sixty  years  ago,  of  the 
particular  kind  of  hay  I  have  spoken  of,  I  knew  only  hy  what  I 
was  told  by  the  owner  and  by  the  man  who,  I  was  told,  bought 
it — I  did  not  know,  of  my  own  knowledge,  who  bought  it.  At 
that  time,  the  price  of  hay,  as  far  as  I  know,  was  about  the  same 
as  now. 

I  owned  a  meadow  in  Sudbury,  and  have  attended  the  meet- 
ings of  the  Meadow-Owners'  Corporation.  I  have  been  taxed 
by  them.  If  that  made  me  a  member,  I  was  a  member.  I  was 
never  assessed  to  clear  out  the  River,  that  I  know  of.  I  sup- 
posed it  was  to  defray  the  expense  of  a  lost  law-suit.  I  have 
reference  to  the  suit  I  have  before  mentioned.  I  said  nothing 
about  it,  but  supposed  it  was  for  that.  1  remember,  a  good 
many  years  ago,  their  scraping  out  the  weeds  from  the  River, 
with  a  scraper,  and  oxen.  I  did  work  with  them.  I  don't 
think  they  turned  out  without  being  paid  for  it.  When  four- 
teen or  fifteen  years  old  I  saw  them,  and  should  think  there 
were  ten  or  a  doz^n  yoke  of  oxen.  I  have  since  seen  them,  at 
a  distance.  I  have  not  seen  them  for  many  years.  I  have 
within  twenty-five  years,  I  think,  but  have  nothing  to  recollect 
by. 

The  clearing  out  of  Assabet  Bar,  I  think,  let  the  water  down 
from  above.  I  could  see,  by  the  posts  on  the  bridges,  where 
the  water  had  stood  before ;  it  being  drawn  oflF— it  might  be, 
by  conjecture — from  ten  to  twelve  inches, — in  proportion, 
something,  to  what  we  cut  down.  I  mean  all  the  bridges  in 
Concord.  They  were  aiBFected  alike — all  the  bridges  above  the 
place  cut  down. 
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Direct  examination  resumed  by  Mr.  Mellen. 

SJJ^umed!"*'  ^  recollect  that  Loammi  Baldwin  was  called  as  a 
surveyor  in  the  case  referred  to — I  don't  know  that 
he  was  called  as  a  witness. 

[To  Mr.  Child.'] — ^I  don't  recollect  as  to  drought  in  1835. 

As  near  as  I  can  recollect,  there  was  no  difference,  at  the 
second  view,  in  the  water  above  the  Pordway  ;  only  the  water 
below  came  up  higher. 

[  To  Mr.  Bowerman.'] — ^I  did  not  come  down  the  Bar,  that 
time.  It  was  in  1817,  a  dry  time,  when  I  could  cross,  at  Bent's 
Bar,  in  Soots,  without  wetting  my  feet.  There,  at  an  equally 
dry  time,  it  is  four  or  five  feet  deeper.  Women  formerly  began 
to  go  across  without  getting  wet  much.  I  have  not  been  in 
Billerica  since  the  last  time  mentioned. 

[To  Mr.  Child.'} — It  could  not  have  been  over  a  fortnight 
between  the  clearing  of  the  Bar  and  my  last  trips. 

It  took  four  or  five  days  to  go  to  Charles  town. 

I  did  not  note  the  change  of  water  on  the  bridges  below,  as 
well  as  above.    It  was  a  very  dry  time. 

I  cannot  say  whether  the  hay  on  the  Ware  meadow  brought 
the  highest  market  price,  in  olden  times. 

Adjourned  to  2,  P.  M. 


AVTflBNOOXr   8B88ION. 

Committee  met  at  2,  P.  M. 

William  Mackintosh  called  and  sworn.    Examined  by  Mr. 

French. 

Sh  Jworn''"'"  I  reside  in  Lincoln. 

I  purchased  eleven  acres  of  meadow  in  Lincoln, 
five  in  Bedford,  six  in  Concord,  and  two  in  Sudbury.  I  pur- 
chased nine  years  ago  the  4th  of  last  November.     I  sold  two 
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years  ago  the  21st  of  last  Maj.  I  sold  them  at  auction,  in  a 
large  company.  I  sold  the  five  acres  in  Bedford  at  $62.50, — 
$12.50  per  acre.  The  whole  of  five  acres,  a  quarter  of  a  mile 
from  the  first,  in  Concord,  I  sold  for  $30.  Tlie  whole  of  five 
acres,  in  Concord,  within  half  a  mile  of  the  second  meadow^ 
for  $9.     Two  acres  in  Sudbury  I  sold  for  $40  per  acre. 

Cross-examined  by  Mr.  Butler. 

c^xwnina-  rj^\^  Bedford  meadow  was  rather  low.  The  Con- 
cord was  low  enough.  The  Bedford  was  high,  good 
meadow. 

io^tion^of(S2l  The  Chairman  offered,  to  accomodate  the  parties, 
cord  Minon.  ^i^^^^  Mcssrs.  Bowcrman,  Wrightington,  and  Russell, 
should  sit  till  Saturday  night,  at  Concord,  and  the  hearing  be 
then  adjourned  to  Boston. 

5ng  e"?id2n^^''*"  The  CHAIRMAN  statcd  that  the  rule  of  courts  limit- 
ing the  evidence  to  be  adduced  by  the  Complain- 
ants after  that  of  the  Respondents  should  be  put  in,  to  rebut- 
ting testimony,  would  be  enforced. 

Horace  Heard  called  and  sworn.    Examined  by  Mr.  French. 

w'SJS!  ^^""^  ^  ^^  fifty-four  years  of  age.  I  reside  in  Wayland, 
at  about  the  centre  of  the  Town. 
I  own  ten  or  fifteen  acres.  My  father  owned  some  of  that 
land.  I  have  always  lived  in  that  Town.  As  long  ago  as  I  can 
remember,  my  father's  meadows  averaged  two  tons  to  the  acre, 
of  pipe-hay,  blue-joint,  some  foul-meadow,  some  red-top — good 
stock  hay.  The  land  was  valued  at  $100  per  acre.  That  has 
not  been  cut  from  at  all,  for  four  past  years.  I  have  no  rec- 
ollection of  the  hay  being  entirely  lost,  up  to  1828.  Since  then, 
it  has  been  depreciating.  Except  in  '40,  or  '41, 1  don't  recol- 
lect its  being  all  cut,  since  1828.  It  is  now  mostly  pipes,  in  the 
centre.  It  is  not  cut  because  the  water  has  been  on  so  that  we 
could  not  cut  it.  The  quality  is  not  the  same.  I  have  not  seen 
any  red-top  or  clover  for  twenty-five  years.  We  used  to  go  on 
in  teams,  all  over  the  Meadows.  I  have  seen  them  drive  across 
the   River,  at  Bridle-Point,  across  the  Meadows,  load,  and 
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return.  This  was  at  Bridle-Point  Bar.  You  could  not  get  a 
team  on  now,  for  the  mire.  I  have  no  recollection  of  seeing 
cattle  mired,  or  of  any  depreciation,  till  1828. 

When  I  was  a  boy,  the  hard  pan  between  the  bank  and  the 
River  was  so  dry  as  to  crack  open,  and  I  could  cross  without 
wetting  my  knees.  In  1840  or  *41, 1  crossed  there  at  an  ex- 
tremely dry  time,  and  found  the  water  from  a  foot  to  fifteen 
inches  deeper.* 

When  the  water  stands  on  the  Meadows,  a  scum  remains  on 
the  grass  after  the  subsidence.  I  have  seen  nothing  of  this 
till  of  late  years.  There  is  an  oflFensive  smell  always  accom- 
panying the  scum.  I  have  no  recollection  of  this  previous  to 
1827-8.  There  is  a  very  little  current,  there,  sometimes,  now ; 
but  if  there  is  a  little  wind  North-West,  a  cork  will  be  as  lijtely 
to  float  up  as  down.  When  building  a  bridge,  we  let  down  the 
stringers,  and  they  floated  up  the  River.  This  was  in  June,  and 
at  neither  very  high  or  low  water.  The  water  used  to  go  off": 
if  it  comes  up  now,  there  is  the  end  of  it, — it  does  not  go  oflF. 

Saddle  Rock  is  a  niark  which  indicates  the  height  of  the 
water.  When  the  water  is  entirely  away  from  the  rock — from 
the  saddle-part  of  it, — ^we  can  make  hay  on  any  of  the  low 
meadows.  The  top  would  then  be  some  inches  out  of  water. 
I  have  not  seen  it  for  four  or  five  years,  though  I  have  looked 
for  it.  The  water  was  lower,  the  day  the  Commissioners 
started  down  the  River,  than  any  day  I  have  seen  it,  certainly, 
for  four  years. 

There  has  been  a  gradual  sinking  of  the  Meadows,  or  rise  of 
the  water,  since  1828.  The  places  where  I  used  to  stand  and 
fish  are,  and  for  years  have  been,  covered  with  water.  There 
is  scarcely  a  rod  from  Bridle-Point-Bar  to  the  bridge,  where  I 
have  not  stood  on  the  pan  and  fished.  Tlie  water  stands, 
to-day,  some  five  or  six  feet,  on  it.  It  does  not  generally  stand 
so.  On  the  bank  were  trees  and  bushes.  I  went  between  them 
and  the  water. 

l^To  the  Chairman,'] — I  mean  it  is  five  or  six  feet  under, 
to-day.^ 

*  The  Witness  indicated,  by  his  gestures,  a  somewhat  greater  depth. 

§  There  was  a  high  freshet  in  the  River,  at  the  time  of  the  hearing  in 
Concord. 
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[To  Mr.  Chase.'] — ^I  don't  think  the  bottom  has  sunk. 

[  To  Mr.  Wrighting'ton.'] — In  the  ordinary  run  of  water  in 
Summer,  and  as  it  was  when  I  fished,  the  water,  I  should 
think,  stands  two  or  three  feet  higher  than  it  then  did. 

[To  Mr.  French.'] — That  is  the  difference  all  over  the 
Meadows  there,  as  far  as  I  know.  Saddle  Rock,  of  late  years, 
has  been  from  five  inches  to  some  feet  under  water. 

The  Meadows  have  been  much  torn  to  pieces  by  the  ice 
fireezing  over  them  and  lifting  them  when  it  breaks  up  in  the 
Spring.  There  used  to  be  no  trouble  of  that  kind.  None  of 
that  when  we  can  cut  the  grass.  I  attribute  it  to  the  fact  that 
we  cannot  cut  the  grass.  Where  there  is  pipe-grass,  which  is 
thinner,  it  does  not  break  up. 

I  should  think  some  ten  or  twelve  hundred  acres,  in  our 
Town,  would  be  called  Meadows. 

The  last  sale  within  my  knowledge,  was  in  Sweetham,  at 
auction,  at  $o  per  acre — somewhere  from  three  to  six  acres.  I 
think  it*  would  be  hard  getting  any  value  to  such  land  now, 
I  have  sold  at  auction  all  the  way  from  15  to  |83  per  acre. 
The  latter  was  twenty-five  years  ago — ^high  meadow.  I  cannot 
speak  of  the  value  of  that  land  now. 

Cross-examined  bt/  Mr.  Butler. 

cro«w»xainina.  ^7  ^^tlier's  name  was  David,  my  grandfather's 
***''•  Zachariah,  or  Richard,  I  don't  know  which.    I  had 

uncles  of  both  names.  I  don't  know  whether  my 
grandfather  or  great-grandfather's  name  was  Richard,  or  which 
was  named  Zachariah. 

I  rebuilt  Farm  Bridge,  two  years  ago,  in  the  same  place  as 
before. 

Canal  Bridge  was  a  post-bridge.  It  was  rebuilt  as  an  arch- 
bridge.  I  think  the  East  side  was  set  back  a  very  little.  The 
other  side  I  don't  know  of.  I  judged  the  East  side  was  farther 
back  because  I  saw  some  of  the  stones  of  the  old  bridge's 
foundation  jutting  out  a  little.  There  was  no  centre  abutment 
there,  before. 

17 
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I  think  the  water  would  stand,  to-day,  on  Saddle  Rock,  some 
two  feet  above  it — ^I  don't  know.  At  such  times  as  I  stood  on 
the  hard-pan,  the  Meadows  were  perfectly  dry.  Then,  the 
water  would  be  six — perhaps  ten — feet  out  from  Saddle  Rock. 
I  think  the  water,  at  the  same  time  of  year,  and  under  the 
same  circumstances,  now,  would  be  two  feet,  or  two  and  a  half 
feet  deeper.  1  should  think  it  would  be  two  feet,  or  so,  deeper 
on  the  bar,  where  I  waded. 

Within  six  years,  I  have  seen  men  go  in  up  to  tlieir  necks, 
and  mow  weeds,  to  clear  out  the  stream.  I  have  seen  men  go 
in  with  oxen  and  scraper,  some  twenty  years  ago. 

I  think  there  has  been  a  great  change  since  1828.  I  can't 
say  it  commenced  then.  I  cannot  say  when.  I  think  that  the 
Meadows,  along  some  previous  to  that,  were  not  so  dry  as  when 
I  used  to  fish  there.  The  latter  time  was  when  I  was  quite 
small.  I  will  say  this  was  before  1812.  I  left  home  at  four- 
teen, and  went  to  another  part  of  the  Town.  After  I  left 
home,  I  was  not  on  the  meadows  as  often  as  previously.  I 
don't  recollect  seeing,  after  I  left  home,  the  different  kind 
of  grass  that  were  there  when  I  was  a  boy — the  claver  and 
red-top. 

I  can't  say  I  ever  saw,  on  any  meadow,  the  grass  I  used  to 
see  on  that  bank  or  my  father's. 

I  was  a  witness  in  a  case  where  the  Billerica  Mill-owners 
were  on  one  side,  and  Boston  on  the  other,  where  Mr.  Butler 
and  Judge  Abbott  were  Counsel. 

I  have  seen  water  rise,  on  the  Meadows,  without  any  rain. 
I  have  not  been  to  the  reservoir  till  this  Summer.  I  stated, 
and  now  say,  that  I  have  seen  water  two  feet  deep  on  our 
meadow.    That  was  when  the  Cochituate  Lake  was  iu  full  flow. 

t  The  Factory  Mills  are  on  the  Concord  stream,  that  is, 
on  the  Concord  River,  and  Knight's  mills  are  out  at  Lake 
Cochituate,  and  fed  by  the  Cochituate  water.  The  water  that 
ran  out  of  Long  Pond — Cochituate — came  into  the  river  just 
below  the  Saxonville  factories. 

I  have  seen  the  water  on  the  Meadows — I  don't  know  the 
exact  depth — all  up  amongst  the  grass.  I  don't  mean  to  say  it 
was  two  feet  deep ;  because  I  didn't  measure  it.  I  was  not 
aware  that  I  fixed  the  depths  on  the  Meadows.  If  I  used  the 
words  two  feet^  they  was  what  I  did  not  intend  to  use.    But  I 
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have  seen  large  quantities  of  water  on  tlie  meadow,  under  cir- 
cumstances I  have  now  stated.  Then,  the  Saxonville  mills^ 
fed  by  the  Concord,  were  not  running.  I  should  not  think  they 
could  run.  The  Cochituate,  then  Long  Pond,  fed  Knight's 
mills ;  and  that  was  running  full.  I  will  not  undertake  to  say 
as  to  whether  there  had  been  much  rain.  I  have  noticed  the 
water  rise  without  any  rain,  when  it  was  all  over  the  Meadows. 
That  has  been  so  from  year  to  year,  since  1861-2.  I  don't  state 
it  as  a  frequent  thing,  I  have  seen  instances  of  it. 

I  have  not  seen  the  water  let  on,  and  noted  the  effect.    I  have 
not  noticed  the  water  rise  on  Monday  morning. 


Dlreet   examina- 
tioa  iwoDied. 


Direct  examination  resumed. 
I  never  received  any  compensation  from  the  Canal 
Company. 


Cross-examination  resumed. 
SoSTrSSmiS*"     •"•  ^^^^®  never  asked  fpr  any,  alone. 

[  To  the  Chairman.'] — The  Meadow-owners,  as  a  Corporation, 
sued. 

ITo  Mr.  French,'] — I  don't  know  that  I  was  connected  with 
them,  then. 

Mr.  Butler. — ^Then  you  never  did  sue,  at  all  ? 
il.— No,  Sir. 

I  have  never  known  of  the  Sudbury  people  coming  down  to 
cut  the  Concord  bars. 

[  To  Mr.  French.] — I  don't  know  that  they  have  been  cut  for 
six  years.  I  don't  know  whether  there  has  been  any  attempt  to 
remove  them. 

James  Francis  called  and  sworn.    Examined  by  Mr.  French. 

J^OTn.'""*^      I  am  aged  seventy.     I  reside  in  Wayland,  whither 

I  moved  in  1822. 

I  have  worked  on  the  Meadows  every  year,  at  haying,  since  I 

have  lived.    There  was  no  trouble  in  1822,  and  for  a  few 

years.    There  has  been  difficulty  in  getting  the  Meadows, 
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more  or  less,  since  1828.  When  the  water  got  to  within  three 
or  four  inches  of  off  the  meadow,  it  would  stop,  so  that  we 
could  not  get  off  the  haj.  The  grass  now  is  as  poor  as  it  can 
be,  and  be  grass.  But  little  has  been  cut  of  late  years.  It 
used  to  be  good  blue-joint  and  foul-meadow.  Wliere  we  used 
to  get  Tahiable  hay,  on  the  land  joining  mj  farm,  near  Bridle 
Point,  it  is  now  covered  with  aquatic  plants.  The  hay  is  poled 
off,  now, — what  is  got.  They  used  to  go  on  with  cattle.  Where 
I  live,  I  can  see  a  great  share  of  the  Brook  Meadows,  and  a 
vast  quantity  of  otiier  meadows.  Tliere  is  water  on  the  sur- 
face, tliere,  all  the  Summer,  unless  it  is  dry  enough  for  the 
vegetation  to  suffer  on  high  land.  Aquatic  plants  have  in- 
creased in  and  about  the  Biver.  I  can't  say  when  grass  was 
last  cut  in  the  meadow. 

Cross-examined  by  Mr.  Butler, 

cm^zmminA-     tj^q  farm  I  moved  on  to  was  the  Bryant  place. 

I  saw  a  very  marked  change  after  1828.  Up  to  that 
time  the  Meadows  were  always  dry,  in  Summer;  and  since, 
except  in  very  dry  seasons,  very  wet.  Taking  the  same  kind  of 
season,  there  would  be  a  difference  of  from  one  to  two  feet, 
between  1825  and  '65.  Not  more  than  that.  The  water  is 
retarded,  now,  in  passing  off. 

I  presume  I  came  under  the  head  of  Sudbury  Meadow- 
owners. 

My  farm  is  on  Mill  Brook.  There  is  a  small  mill  on  that 
brook,  for  grain.  They  are  obliged  to  draw  the  water  down 
in  the  Summer ;  though  there  is  always  some  water,  to  do  a 
little  business  with.  I  know  of  no  other  mill  on  the  brook. 
No  alteration  has  been  made  in  the  dam,  except  that  he  puts 
flash  boards  on  in  Winter,  and  takes  them  off  in  the  Summer. 
They  are  put  on  the  surface  of  the  dam,  I  think.  I  have  been 
there  frequently.  I  think  I  have  seen  flash  boards.  He  puts 
that,  or  something  similar,  on. 

[Recess.] 

I  was  mistaken  in  regard  to  flash  boards  being  on  the  dam  I 
have  mentioned.    There  were  none. 
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John  B.  Wright  called  and  sworn.     Examined  by  Mr.  French. 

wom.^'  ^'^*'*  I  ^^^®  1^  Wajland.    I  am  a  cler^man.     I  have 
had  my  home  in  Wayland  since  1815. 

I  have  six  acres  of  meadow  there,  just  North  of  Farm  Bridge, 
on  the  East  side  of  the  River.  '  I  first  came  in  charge  of  it 
about  1820.  The  main  part  of  the  grass  was  then  common 
meadow-grass.  Near  the  shore,  there  grew  a  yellow  weed, 
which  was  superior.  There  was  some  pipe-grass.  It  was  fed 
to  cattle  and  horses.  When  I  first  came  in  possession,  the 
Meadows  were  got  with  teams,  for  several  years.  This  is  the 
chief  part  between  the  bridges.  For  several  years  after  I  occu- 
pied it,  we  could  cart  off  the  grass,  and  it  was  not  lost.  After 
a  while,  it  began  to  be  lost ;  at  first  intermittently,  and  then 
oftener.  It  became  necessary  to  pole  oflF  the  grass.  For  four 
years  no  grass  has  been  cut.  The  cranberry  vines  have  been 
killed  by  the  water.  I  cannot  tell  when  I  first  observed  the 
change.  First  the  yellow  weed  disappeared,  several  years  ago, 
and,  lately,  the  grass  has  almost  entirely  disappeared.  The 
great  body  of  the  meadow  is  now  filled  with  the  pickerel-weed. 
Through  the  past  Summer,  it  has  been  covered  with  water.  I 
never  turned  cattle  on.  Cattle  grazed  on  some  of  the  meadows. 
Cattle  would  mire,  down  to  the  pan,  now,  on  my  meadow. 

[Specimens  of  the  different  kinds  of  grasses  produced  were 
exhibited,  and  identified  by  the  Witness.] 


Cross-examiiNed  by  Mr.  Butler. 
croM-examina-     J  ^^g  settled  in  the  Town  in  1815.    I  own  the  land 

tion. 

in  right  of  my  wife.  It  belonged  to  a  Mr.  Groat. 
My  son  took  care  of  it  in  1849-50.  I  suppose  I  was  there  in 
the  Summer.  They  may  have  carted  on  the  n\eadows,  in  un- 
usually dry  seasons,  before  the  Cochituate  reservoir  was  built, 
— I  don't  know.  The  water,  I  think,  has  been  higher  since  the 
reservoir  was  built.  For  four  years  the  meadows  have  been 
flooded.  That  was  a  marked  change  from  ten  years  ago. 
Then  they  sometimes  poled  off.  I  don't  know  whether  they 
carted  any  off,  then.  Within  four  years,  tlie  grass  and  cran- 
berries have  been  destroyed.  When,  in  1815,  I  came  here, 
they  never  thought  of  losing  the  crops.    It  was  like  a  vintage 
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— an  occasion  of  excitement,  in  getting  such  large  crops-— 
teams  passing  up  and  down.  It  was  like  a  vintage  in  the 
South  of  Europe. 

From  the  time  I  first  came  to  the  Town,  I  heard  of  the  dam- 
age done  by  the  Dam,  and  suits  for  damages.  I  don't  know 
that  the  Meadows  were  lost  from  1815  to  after  the  time  when  I 
got  mine.  From  1816  to  *20,  and  for  several  years  after,  we 
relied  on  getting  the  Meadows.  Tiiere  was  general  content- 
ment about  it.    Many  of  my  parishioners  owned  meadows. 

I  did  not  know  that  in  1816  they  petitioned  the  Legislature, 
because  the  Meadows  were  so  wet  they  could  not  get  ofif  the 
crops.  Some  years,  the  crop  might  have  been  difficult  to  get, 
and  injured,  but  generally  it  was  well.  I  never  took  any  part 
with  the  Sudbury  Meadow  Corporation. 

Direct  Examination  resumed. 


Direct  enmina- 
tlon  resomed. 


I  have  an  adjacent  woodland,  on  which  the  water 
has  come  up,  of  late  years,  higher  than  formerly, 
so  as  to  come  up  to  the  East  side  of  the  lot. 

Cross-examination  resumed. 

SSTlS^!'     ^y  ^^^  ^^^  carried  on  the  farm  for  some  years 
past.    He  is  well. 

Foster  Ham  sworn. 


Foster  Ham 
■wora. 


I  live  in  Billerica,  within  half  a  mile  of  the  Dam. 

I  recollect  the  water  being  drawn  off  on  July  16th, 
last  Summer.  I  saw  Mr.  Simonds  on  Monday  morning  after 
this  event,  at  Billerica.  The  water  was  drawn  off  some  time 
on  Saturday  afternoon — about  <wo  or  three  o'clock.  The  gate 
was  closed  some  time  on  Sunday  afternoon.  The  water  began 
to  rise  at  about  six  that  night.  I  did  not  see  the  Pond,  after  it 
was  shut  up,  but  the  Fordway  above.  On  Sunday  morning, 
the  water  was  six  or  eight  inches  lower  than  on  Saturday  night. 
I  went  across,  at  about  eight  in  the  morning.  It  was,  at  the 
deepest,  to  my  knee* — I  should  say,  about  twelve  inches  deep. 

*  The  Witness  was  a  boy  of  about  thirteen. 
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I  spoke  with  Mr.  Simonds  on  Monday  morning,  and  my  atten- 
tion was  called  to  tliese  facts.  I  was  not  down  there  at  the 
time  Mr.  Talbot  was  there.  I  saw  him  the  next  day,  walking 
across  the  Dam.  I  saw  him  make  no  mark.  I  did  not  see  him 
the  day  before. 

Cross-examined  by  Mr,  Butler. 

• 

G]i^s.«zamfai»-  I  made  no  measurement.  I  only  judged  from  the 
water  on  my  knee.  Because,  it  would  have  been 
over  my  knee,  if  it  had  not  fallen.  I  was  not  set  to  watch,  by 
any  body.  I  could  not  say,  with  exactness,  that  it  was  more 
than  five  or  six  inches.  It  was  rising  at  six  o'clock,  Sunday 
evening.  It  did  not  rain,  Saturday  or  Sunday.  It  didn't  get 
to  the  lowest  till  about  noon-time  of  Sunday.  I  know  Mr. 
Colson.  I  saw  him  there,  making  measurements.  I  have  no 
way  of  fixing  the  hours.  They  might  not  have  closed  the  gates 
till  after  six.  I  only  saw  that  the  water  at  the  Dam  on  Sunday 
was  a  good  deal  down.  On  Monday  morning,  the  water  at  the 
Ford  way  was  nearly  as  high  as  usual. 

[To  the  Chairman.']  1  should  think  it  had  lowered  two  or 
three  inches,  Sunday  morning.  I  have  crossed  there,  almost 
every  Summer.  I  don't  remember  its  being  so  low  before.  I 
found  the  deepest  place  on  the  Canal  side,  two-thirds  of  the 
way  across — nearest  the  West  side. 

Newell  Heard  called  and  sworn.    Examined  by  Mr.  French. 

Newell  Hoard  ^  ^^  scvcuty  ycars  of  agc.  I  live  in  Wayland,  and 
•wora.  have  all  my  life.    I  have  been  a  store-keeper.    I 

amnow  Post  Master. 

I  went  with  Col.  Heard,  a  good  many  years  ago,  when  there 
was  a  law-suit  between  the  Meadow-owners  and  the  Canal- 
owners,  to  look  at  the  Billerica  Dam — twenty  and  more — ^per- 
haps twenty-five  years  ago. 

f  I  found  a  good  stone  Dam,  with  flash  boards  on  it,  and 
was  requested  to  look  for  the  old  Dam.  Went  out  in  a  boat. 
Had  no  measure,  but  with  a  paddle  measured  the  depth  of 
water  on  the  Dam.  It  was  an  old-fashioned  Dam.  In  some 
places,  we  only  saw  the  timber ;  in  some  places  we  saw  the 
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plank.  The  water  was  nearly  the  height,  there,  of  the  flash 
boards  on  tl>e  new  Dam.  I  measured  all  along,  on  diflerent 
places,  and  found  what  I  should  consider,  probably,  the  height 
of  that  old  Dam,  and  made  a  mark  on  my  paddle  at  the  surface 
of  the  water.  It  was  only  the  highest  places  I  could  find.  In 
some  places  it  was  entirely  gone.  I  got  a  carpenter's  square, 
and  measured  it,  and  found  it  2  ft.  2  in.  That  showed  the 
difference  between  that  and  "the  new  Dam.  The  water  was 
then  just  the  height  of  the  new  Dam.  I  went  in  at  the  East 
side  of  the  new  Dam,  and  measured  up  within  about  a  foot. 
The  flash  boards  were  a  foot  high  above  the  stone,  at  that 
place.  The  2  ft.  2  in.  was  the  difference  between  the  top  of 
the  old  Dam  and  the  top  of  the  flash  boards  of  the  new  Dam. 
I  could  see  the  old  Dam  in  the  water — the  top  of  it.  In  some 
places,  we  could  see  the  timber — the  plank.  I  took  my  mark 
on  the  paddle,  at  the  highest  point  I  could  find,  where  I  sup- 
posed it  was  the  plank  itself.  The  top  of  the  old  Dam  varied 
some — not  much.  Where  I  put  my  paddle  on  the  timber,  there 
it  would  be  deeper. 

[To  the  Chairman.']  I  saw  no  remains  of  the  timber,  except 
the  frame-work  of  the  Dam,  or  what  appeared  to  be  so. 

I  had  information  given  me  of  timbers  on  the  old  Dam.  It 
was  a  gentleman  who  came  out  there — I  have  forgotten  his 
name.  He  was  called  out  there  by  Col.  Heard.  I  saw  him, 
first,  when  he  came  out  to  us,  at  the  Dam,  from  the  direction 
of  a  mill  that  was  below. 

I  could  see  the  top.  It  was  only  a  little  out  of  the  earth, 
itself.  I  could  see  the  timber,  in  places,  and  there  could  see 
plank,  perhaps  a  foot  of  it,  running  up,  slanting  in  the  same 
form  as  I  have  seen  in  such  Dams ;  and  in  some  places  it 
appeared  that  the  Dam  was  gone ;  and  I  recollect  that  with  a 
paddle  we  poked  off  a  piece  of  the  old  plank,  where  the  water 
fell  over,  I  suppose. 

[To  Mr,  Chase.]  I  believe  they  generally  used  to  call  such 
a  Dam  a  rolling  Dam. 

I  think  of  nothing  else.  The  top  of  the  old  Dam,  as  I  saw 
it,  was,  part  of  the  way,  plank ;  a  part  of  the  time,  we  could 
see  the  timber,  the  plank  being  gone.    Where  it  was  entire, 
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the  plank  was  on  top  of  the  timber,  running  slanting  away 
back  up  stream. 

I  have  always  lived  in  the  neighborhood  of  the  Wayland 
Meadows.  My  observations  there  are  limited.  I  worked  on 
my  father's  till  I  was  eighteen  years  old — at  West  Brook. 
It  was  then  good,  and  could  be  teamed  on. 

Of  late  years,  I  have  seen  water  on  the  Meadows,  after  a  dry 
time.  I  have  thought,  then,  that  when  I  was  a  boy  we  didn't 
used  to  have  water  on  them  to  that  time. 

Cboss-examined  by  Mr.  Butler. 

cjMMxamin*.  I  am  a  cousin  of  Col.  Heard.  My  father  was 
named' Zachariah, — my  grandfather,  Richard, — my 
great-grandfather,  Zachariah. 

I  went  to  the  Dam  to  measure.  I  never  owned  any  meadows 
except  a  little  inherited,  sold  before  that. 

Neither  I,  nor  Col.  Heard  to  my  knowledge,  asked  any  one 
to  go  out  with  us  in  the  boat,  at  the  time  I  measured.  We 
were  out  alone.  I  measured  on,  perhaps,  half  a  dozen  places — 
I  should  not  think  more.  I  measured  along  for  two  or  three 
rods.  For  a  considerable  part  of  the  way,  we  could  find  no 
planking.  In  the  greater  space,  the  plank  was  on.  We  put 
down  near  the  centre  of  the  old  Dam.  I  suppose  the  old  Dam 
went  from  one  side  to  the  other  of  the,  water — that's  all  I 
know.  My  impression  is  that  it  was  near  the  centre  of  the  old 
stone  Dam — I  don't  know.  I  saw  no  timber  on  top.  There 
was  a  piece  of  plank  patched  on  in  one  place.  I  did  not  meas- 
ure from  that.  It  was  sometimes  one  foot,  or  less,  sometimes 
two,  out  of  the  gravel.  I  could  not  tell  how  it  was,  near  the 
centre.  I  should  think  the  timber  might  be  four  or  six  inches 
lower  than  the  top  of  the  Dam — that  is  my  guess-work.  I  did 
not  measure  at  the  lowest  place.  I  got  what  I  supposed  to  be 
the  highest.  I  could  not  say,  now,  whether  I  measured,  on  the 
oar,  at  the  highest  or  lowest  place — couldn't  say  whether  I 
measured  from  the  mark  I  made.  I  made  up  my  mind  where 
to  measure,  after  I  made  the  mark.  The  first  place  I  put  the 
paddle  down,  I  made  my  mark,  I  think.  When  it  measured 
otherwise,  I  calculated  how  it  compared  with  that  mark  ;  and 

18 
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after  going  ashore  calculated  where  it  would  be  the  right  place 
to  measure.  I  could  not  swear  whether  it  was  an  inch  or  an 
inch  and  a  half  above  or  below,  but  I  shouldn't  think  it  could 
be.  I  didn't  go  very  nicely  about  it.  I  went,  to  be  a  witness. 
I  didn't  think  of  being  called  on  so  minutely.  I  did  not  then 
testify.  I  never  was  there  before.  I  do  not,  of  my  own  knowl- 
edge, know  that  it  was  not  the  coffer-dam.  I  don't  know  what 
the  meaning  of  a  coffer-dam  is.  I  did  not  see  any  thing  I 
thought  a  bulk-head,  or  a  flume.  I  did  not  count  the  top  of  a 
post,  if  I  saw  it.  I  could  not  tell  whether  the  top  of  the  plank 
was  worn  or  square.  Where  I  fixed  my  mind,  I  don't  think 
the  planks  were  much  worn.  I  could  not  tell.  I  told  my 
measurements.  I  could  not  state  whether,  at  this  time,  the 
water  grew  higher. 

There  was  good  hay  on  the  Meadows  Vhen  I  worked  on 
them.  They  were  generally  dry.  When  water  was  on,  it 
soon  went  off.  There  were  sometimes  complaints  of  a  little 
trouble  with  the  water,  but  no  general  complaint.  Always  got 
the  Meadows,  up  to  1818 ;  and  they  could  get  the  whole  of  my 
father's  and  most  of  the  neighbors',  with  a  team. 

I  have  seen  a  cart  cross,  and  have  waded  across,  at  Bridle 
Point.  It  was  always  talked  of  that  the  Meadows  were  injured 
by  the  Dam.  It  did  not  injure  the  grass  much — a  little. 
Generally,  hay  was  got  pretty  well,  and  barns  were  well  filled. 
Sometimes  there  was  a  bad  year. 

Adjourned  to  7,  P.  M. 


BVBNIira     SBSSION. 

[W] 

Hearing  resumed  at  7,  P.  M. 

JuDB  Damon  called  and  sworn.    Examined  by  Mr.  Child. 

Jwora.^**"''"     I  live  in  Wayland.    I  am  forty-eight  years  old. 

I  am  a  meadow-owner.  I  have  not  been  in  the 
habit  of  raising  cattle,  but  have  kept  young  stock.  In  conse- 
quence of  the  injury  to  the  meadow,  we  cannot  keep  as  much 
stock  because  there  is  not  suflScient  hay,  without  buying  market 


I860.]  HOUSE— No.  100.  151 

haj,  and  business  has  diminished.  It  has  diminished  the  busi- 
ness of  fattening  cattle,  which  was  formerly  carried  on  to  some 
extent.  The  quantity  of  good  English  hay  sent  to  market  has 
been  less  in  consequence  of  the  injury  to  the  Meadows.  I  for- 
merly sold  fifteen  tons ;  now,  I  sell  only  two  tons.  The  quantity 
of  stable  manure  is  less,  in  consequence  of  my  keeping  less  young 
cattle.  I  have  not  been  able  to  drive  teams  on  the  meadow, 
and  have  very  little  for  the  last  thirty  years.  Some  years  I 
have  lost  part  of  the  meadow-grass,  some  years  the  whole  of  it. 
I  have  not  got  the  whole  of  it  more  than  twice  in  fifteen  years. 
Meadow-hay  was  formerly  very  good  for  milch  cows.  I  have 
never  been  able  to  put  grazing  cattle  on  meadow,  except  on  the 
shore.  Cattle  could  not  go  on  more  than  ten  rods  without 
miring. 

Cross-examined  by  Mr.  Abbott. 

GnMB-examina-  J  ^^ve  owucd  tho  mcadows  for  twenty-five  years. 
I  have  no  meadows  except  what  I  bought.  Most 
of  the  time  since  I  owned  them  they  have  been  bad.  I  own 
twenty-five  acres.  I  have  never  teamed  over  them  since  I 
owned  them.  About  thirty  years  ago,  I  teamed  over  my  father's 
meadow.  After  I  owned  them,  some  of  them  were  good  for 
young  cattle.  I  have  kept  as  much  stock  as  ever,  by  using 
English  hay.  I  have  sold  less  hay  than  formerly,  except  in  the 
last  four  years,  but  cannot  recollect  when.  The  difference 
between  the  quantity  of  English  hay  sold  now  and  formerly,  is 
owing  to  the  keeping  of  different  stock — keeping  milch  cows 
instead  of  young  stock.  I  have  changed  my  stock,  the  last  four 
years,  which  makes  a  difference,  in  the  quantity  of  English  hay 
sold,  of  from  eight  to  fifteen  tons.  Up  to  four  years  ago,  I  sold 
from  eight  to  thirteen  tons;  since  that,  only  two  tons. 

Edward  Rice  called  and  sworn.    Examined  by  Mr.  French. 

mt^  ^^^      ^  ^^^®  ^^  Wayland.    I  am  sixty-six  years  old.    I 

was  born  and  have  always  lived  there. 

My  father  owned  about  ten  acres  of  meadow.     I  can  recollect 

it  when  I  was  three  years  old.    I  worked  on  it  when  young. 

I  left  my  father's  farm  in  1817,  and  bought  the  Heard  farm. 
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near  Col.  Heard,  having  about  ten  acres  of  meadow,  besides  a 
large  piece  used  for  pasture.  In  the  ten  acre  lot,  there  was 
about  six  acres  higher  tlian  the  four,  which  were  clear  pipe- 
grass, — which  was  used  for  fodder,  and  is  the  best  kind  of  hay 
that  I  know  of  for  stock.  I  think  that  it  is  better  than  Eng- 
lish hay.  Beside  that,  there  was  blue-joint.  In  the  other  four 
acres,  there  was  middling  meadow-grass.  I  could,  at  first, 
drive  on  it  with  a  team.  I  sold  in  '42.  That  meadow  was 
then  like  a  lily-pond;  before,  it  was  like  a  rye-field.  Before 
I  left,  it  was  so  overflown  that  I  could  not  drive  on,  but  had  to 
get  the  bank-grass  in  boats.  Before  that  the  hay  had  been 
carted  oflF  without  difficulty.  The  part  where  it  was  carted  was 
lower  than  the  part  where  it  was  mowed,  and  this  was  dry ;  but 
it  was  afterwards  overflowed  and  the  best  part  was  covered  with 
lily-pad.  It  was  as  low  meadow  as  there  is  on  the  River.  The  ^ 
value  of  the  pipe  meadow  I  considered  $100.  It  was  the  best 
part  of  my  farm.  I  do  not  believe  it  would  now  bring  $5  an 
acre.  I  gave  for  the  farm,  when  I  bought  it,  $4,000.  1  kept  it 
from  1817  to  1842,  and  sold  it  for 

Mr.  Abbott  objected  to  the  counsel  going  into  the  question 
of  the  sale  of  a  whole  farm,  and  from  that  sale  deducing  the 
value  of  the  meadow. 

Objection  sustained. 

I  had  my  father's  meadow  one  year.  My  nephew  now  owns 
it.  It  bore  a  common  kind  of  meadow  grass — a  fair  grass. 
There  has  been  but  a  small  part  of  it  got  for  some  years  past. 
The  value  of  it  now  is  not,  I  should  think,  $5  an  acre. 

Neither  my  father  nor  myself  have  ever  received  any  compen- 
sation for  the  damages  to  our  meadow. 

Cross-examined  by  Mr.  Abbott. 

SSST*'*"'*'*"    The  Meadow-owners  occasionally  cleared  out  the 

River.    I  have  worked  with  them  myself.     Before 

I  sold  my  meadow,  they  had  substantially  given  .up  clearing 

out  the  River.    I  cannot  fix  the  number  of  years.     It  was  pre- 
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vious  to  my  buying,  and  after.  It  was  quite  a  frequent  occur- 
rence to  clear  out  the  weeds  and  bars. 

The  first  I  noticed  of  the  change  was  about  1828.  It  was 
gradual.  After  '28,  the  water  would  stand  2  feet  higher.  The 
banks  there  were  more  than  two  feet  above  the  level  of  the 
water. 

Mj  father's  name  was  Edmund. 

JwtoJr^tneSLs  "^^  *^^*  point,  the  Committee  suggested  the  pro- 
5  the^^roSSois  P^^^^y  ^f  omitting  further  testimony  upon  the 
wSili^tton*'**"*  height  of  water  standing  on  the  meadows  in  ques- 
tion, the  duration  of  such  flowage,  and  its  eflFect, 
since  the  building  of  the  first  dam  at  Billerica. 

The  Pbtitioneks  accordingly  omitted  the  examination  of  the 
following  additional  witnesses  upon  that  subject : 

mitSd'^  "•  **'  Artemas  Skilton,  of  Carlisle, 
William  Heard,  of  Wayland, 
Eli  Sherman,  of  Wayland, 
Richard  Heard,  of  Wayland, 
Walter  Reeves,  of  Wayland, 
William  Grant,  of  Wayland, 
Charles  Cutting,  of  Wayland, 
David  Heard,  of  Wayland, 
Thomas  Jenkins,  of  Lincoln, 
Israel  Haynes,  of  Sudbury, 
H.  B.  Brainard,  of  Waltham, 
James  Farrar,  of  Lincoln, 
Cyrus  Smith,  of  Lincoln, 
Abel  Heard,  of  Wayland  : 

It  being  admitted  that  their  testimony  would  be  that  the 
meadows  were  formerly  valuable — worth  HUGO  per  acre, — that 
they  produced  good  hay,  which  could  be  drawn  off  with  cattle, — 
that  they  were  grazed  upon,  in  the  Fall,  by  cattle, — that  since 
1828  the  grass  has  decreased  in  quantity,  and  very  much  de- 
preciated in  quality, — and  that  the  meadows  have  become  soft, 
so  that  cattle  cannot  go  upon  them  for  any  purpose,  and  are 
nearly  worthless. 
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James  F.  Baldwin  ccUled  and  sworn.    Examined  by  Mr.  Child. 

mm'  ^^^'^  I  was  agent  for  the  Middlesex  Canal  Company,  from 
1820  to  1825. 

The  body  of  the  Dam  ,of  the  Company  was  stone,  with  a  flash 
board  on  the  top  of  it.  I  cannot  tell  what  the  form  and  struc- 
ture was,  exactly.  I  cannot  tell  the  height  of  the  flash  boards. 
They  were  set  up,  edge-way,  against  stakes  set  in  the  cap  of  the 
Dam.  The  Dam  referred  to  was  the  Dam  for  supplying  the 
Canal.  I  think  there  was  a  timber  cap — a  plank  covering — 
to  the  Dam.  I  cannot  tell  exactly  what  the  Dam  was  made  of. 
There  was  a  cap-sill.  I  think  that  boards  sloped  back  from  the 
cap.  The  Dam  became  leaky,  and  gravel  was  thrown  upon  it. 
Daniel  Wilson  was  the  head  carpenter. 

We  were  short  of  water,  in  the  Canal,  very  often.  The 
bottom  of  the  Canal,  for  the  first  one  hundred  rods,  was  sandy, 
with  rocks  beneath.  I  think  the  lock-pit  was  deeper  on  the 
West  than  on  the  East  side.  The  supply  of  water  on  the  East 
side  was  greater.  I  cannot  tell  about  the  depth  of  water 
between  the  lock  and  the  River.  The  lock  on  the  West  side 
will  put  a  boat  lower  than  on  the  East  side.  I  am  an  engineer. 
The  Canal  on  the  West  side  would  carry  a  greater  depth  than 
on  the  East.  If  the  Canal  had  been  graded  lower,  a  less  head 
of  water  would  be  required.  I  think  I  have  seen  an  original 
plan  of  the  Canal.  Mr.  Weston's  plan  is  the  one  I  have  seen. 
I  think  my  father  made  the  working  plan.  I  have  no  knowledge 
of  any  record  of  the  vote  of  the  Directors  in  regard  to  the 
raising  of  the  level. 

Cross-examined  by  Mr.  Abbott. 

S^"*'^*'*"  My  father  built  the  Canal.  He  did  not  have  the 
direction  after  it  was  opened.  This  end  by  the 
Concord  River  was  built  first. 

Mr.  Eddy  succeeded  me,  as  Agent.  My  recollection  of  the 
five  years  of  my  Agency  is  rather  indistinct. 

The  Dam  was  leaky,  and  gravel  had  to  be  put  on  it.  The 
flash  boards  were  raised  in  width,  from  six  to  twelve  inches. 

I  gave  Mr.  Wilson  direction  to  put  in  a  bolt  to  fix  the  height 
of  the  flash  board.     The  sale,  to  Mr.  Faulkner,  of  water-privi- 
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lege,  was  carried  out,  I  think,  by  Mr.  Eddy.  Mr.  Faulkner 
had  the  privilege  to  draw  down  the  water  three-fourths  of  an 
inch. 

Charles  Cijiting  called  and  sworn.   '  Examined  by  Mr.  Child. 

^^  ^'***^°*  ^  '*^®  ^^  Wayland.     My  age  is  sixty-nine. 

I  have  worked  in  the  meadows  since  a  youth.  I 
recollect  back  to  1800.  I  worked  on  meadows  in  Sweetham. 
When  I  was  about  twelve  years  old,  there  came  a  freshet 
which  stopped  our  work.  The  water,  in  many  places,  was  a  foot 
deep.  In  a  few  days,  the  water  passed  off — probably  in  three 
or  four  days.  On  Beaver  Hole  Meadow,  the  water  was  as  high 
as  the  top  of  the  grass.    It  was  in  August. 

waylSr  *imd  ^^'  ^HiLD  wishcd  to  iutroducc  testimony  to  prore 
Si*b?nJfirKm  tl^at  all  Wayland  and  Sudbury  expected  to  be 
the  Canal.  benefited  by  the  construction  of  the    Middlesex 

Canal. 

Mr.  Abbott  admitted  the  fact. 
That  this  benefit  Mr.  Child  furthcr  desired  to  show  that  this  benefit 

was  to  be  deriyed  it.t/.  t      •  t-r* 

from    diminish-  ^as  to  bc  dcrived  from  rendering  the  River  beatable 

ing  the  amount  ° 

Mw**'  ^"^  ^  '^y    cutting  down   the  bars  and  diminishing  the 
quantity  of  water, — 

Which,  also,  was  admitted  by  Mr.  Abbott. 
Adjourned  to  9,  A.  M.,  of  Friday,  Oct.  14th. 
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FOURTH    DAY. 
[P] 

Friday,  October  14th. 
Committee  met  at  9,  A.  M.,  of  Friday,  October  14th. 
All  the  members  of  the  Committee  present. 
Testimony  for  the  complainants  proceeded  with. 

James  F.  Baldwin  recalled.    Examined  by  Mr.  Child. 

wiS"rec^ed^*^**'  ^y  impression  is  that,  when  the  water  got  low,  the 
flash  boards  were  put  on.  This  was  in  July,  and 
my  impression  is  they  were  left  on  until  the  ice  formed. 

The  fish-ways  were  left  open  in  Spring.  They  were  probably 
closed  as  soon  as  the  law  would  permit. 

The  navigation  was  not  so  good  in  dry  seasons. 

Cross-examined  by  Mr.  Abbott. 

CTM-examixiBr  Thc  flasli  boards  were  put  on  every  season,  and,  I 
suppose,  renewed — I  don't  know  about  it.  Mr. 
Wilson,  my  foreman,  would  know  more  particularly  about  it. 
We  had  to  put  on  gravel  behind  this  stone  foundation.  It  was 
pretty  tight.  Gravel  would  be  washed  away,  and  we  renewed 
it  each  year. 

Direct  examination  resumed. 
SonuSS!"^  We  had  no  trouble  on  the  West  side. 

Cross-examination  resumed. 

SonVJs'S^ir     The  boats  that  came  up  this  river  did  not,  I  think, 
go  up  the  Merrimac. 

John  W.  Simonds  called  and  sivorn.    Examined  by  Mr.  Mellen. 

J^^^y-^^®^^  I  reside  in  Bedford.    I  am  fifty-one  years  of  age. 
I  have  always  known  the  Meadows  in  Bedford  and 
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Carlisle — not  so  much  from  owning  them,  as  I  have  as  a  sur- 
veyor of  land. 

The  change  has  been  great  in  the  soil,  texture  of  soil,  and 
quality  of  grass  produced. 

[Witness  illustrated  his  statements  by  apian  of  the  West  side 
of  the  Town  of  Bedford.] 

The  wet  meadow  runs  parallel  to  the  River,  extending  back 
twenty  rods.  That  bore  pipe-grass,  which  has  disappeared  for 
the  last  fifteen  or  twenty  years.  On  the  higher  line  of  meadows, 
back  of  this,  I  have  seen  a  kind  of  red-top  from  Carlisle  Bridge 
as  far  as  I  could  see.    The  specimen  I  exhibit  is  a  stunted  one. 

[Witness  produced  a  specimen  of  the  grass.] 

The  cedar  lands  connect  the  low  lands  of  the  Shawsheen  and 
those  of  Concord  River.  These  were  formerly  valuable  for 
timber.     They  now  produce  little  or  none. 

I  am  not  aware  of  a  particular  time  of  change.  In  1845  or 
'46,  the  Meadows  were  very  good.  Since  then,  I  never  have 
seen  such  a  growth  of  grass  as  before.  This  year,  there  was  a 
good  crop,  on  high  meadows,  but  of  inferior  quality.  The 
change  has  been  gradual.  Sometimes  the  meadows  would  be 
better  for  a  year  or  two,  which  I  attribute  to  the  season.  The 
gradual  change  cannot,  I  think,  be  attributed  to  the  seasons. 

There  is  a  cut-grass,  which  is  gradually  extending.  Then,  a 
kind  of  weedy  grass,  resembling  that  seen  in  low,  wet,  swampy 
places. 

Different  parts  are  in  different  conditions.  Some  years  ago, 
the  change  was  confined  to  the  low  meadows.  The  high  are 
now  attacked  more  than  the  lowest.  Formerly  very  level,  they 
are  now  torn  up.  I  have  always  known  the  tearing  up,  but, 
formerly,  mostly  in  the  low  meadows.  Tufts,  merely,  used  to 
be  taken  up ;  now,  largo  pieces  are.  I  attribute  it  to  the  soften- 
ing, liquidizing,  and  freezing,  of  the  soil,  and  the  freezing  of 
the  water  to  that.  In  a  cold  and  wet  season,  it  is  worse.  The 
water,  getting  under,  floats  up  the  ice,  and  this  with  it. 

Of  the  actual  value  of  the  Meadows  I  am  not  a  competent 
judge.  For  a  large  portion  of  them  I  would  not  give  any 
thing.     I  have  never  owned  or  sold  any. 

I  have  observed  the  operation  of  the  water  on  the  Meadows, 
in  our  place,  and  in  Billerica.     I  have  drawn  up  a  statement. 

19 
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t  On  the  20tb  of  March,  there  was  a  rather  extraordinary 
rise,  this  season.  I  noted  the  rise  of  the  water.  May  20th,  I 
took  the  measurement  of  tlie  water  at  Carlisle  Bridge,  which  is 
represcnt.ed  on  the  map.  I  found  the  water  had  fallen,  on  tlie 
20th  of  May,  from  the  20th  of  March,  7  feet  4  inches  ;  and  the 
water  at  the  Dam  in  North  Billerica  measured  7  inches  above 
the  top  of  the  stone  Dam.  I  mean  the  Dam.  There  were  no 
regular  flash  boards  upon  the  Dam  at  that  time.  I  mean  the 
top  of  the  stone.  I  also  measured  the  depth  of  the  water  at  a 
place  a  short  distance  above  the  Dam,  known  as  the  Fordway, 
and  found  4  feet  in  depth,  in  the  current,  or  boat-channel,  at 
the  same  time, — the  20th  of  May.  May  26th,  the  water  had 
risen,  at  Carlisle  Bridge,  1  ft.  7  in. ;  at  the  Pordway,  1  ft.  2  in. ; 
and  on  the  Dam  it  had  risen  2^  in.,  making  9^  inches.  The 
rate  of  the  fall,  generally,  between  the  two  points  was  1  inch  at 
the  Dam,  and  5f  in.  at  the  Fordway,  to  7|  in.  at  Carlisle 
Bridge. 

June  9th,  I  tried  experiments  to  ascertain  the  force  of  the 
current,  at  the  same  stage  of  water,  wliicb  resulted  as  follows : 
at  Carlisle  Bridge,  the  flow  indicated  37^  feet  per  minute* 

[To  Mr.  AAboU.'\ — ^I  do  not  profess  to  be  a  hydrostatic 
engineer. 

Mr.  Abbott  objected  to  Witness'  stating  the  rate,  per  minute, 
of  the  strean^.  He  knew  it  would  mislead.  But  few  men  in 
this  country  are  competent  to  make  such  calculations. 

Mr.  Mellen  argued  the  sufficient  accuracy  of  the  com- 
putation. 

Question^ — State  the  manner  in  which  you  tried  the  exper- 
iment. 

Answer. — The  manner  in  which  I  tried  the  experiment  was 
by  procuring  a  floating  billet,  attaching  to  it  a  very  light  linen 
thread,  supported  at  intervals  of  16  or  20  feet,  with  very  light 
cork,  and  letting  it  float,  in  a  very  still,  quiet  day,  and  noting 
the  result — noting  the  length  of  time  in  which  it  floated  a  hun- 
dred yards.  All  the  experiments  were  in  the  same  way,  at 
each  place. 
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[Tb  the  Chairman.'] — I  do  not  consider  myself  in  any  way  a 
scientific  expert.  I  have  my  own  practical  way  of  doing 
things, — think  I  understand  what  I  am  about.  I  profess  to 
have  no  extraordinary  expertness  as  to  water. 

The  floating  billet  at  Carlisle  Bridge  floated  37J  feet  per 
minute  ;  at  the  Corner  Bridge  in  Billerica,  60  feet  per  minute ; 
on  the  rapids  at  the  Fordway,  120  feet.  This  is  on  the  9th  of 
June.  I  don't  know  that  I  can  tell  what  the  stage  of  water  at 
the  Dam  was  at  that  time.  I  probably  could  tell,  from  my 
measurements.  I  haven't  it  precisely.  But  the  recollection 
comes  to  me,  now,  that  on  the  7th  June  there  was  a  little  too 
much  wind,  and  I  went  two  days  afterward,  and  tried  this 
experiment: — on  the  7th  I  measured  the  water  at  Carlisle 
Bridge. 

My  next  experiment  is  a  repetition  of  the  same,  at  low  water, 
on  the  9th  of  July.  It  was  near  about  sunset.  The  chip 
floated,  at  Carlisle,  15  feet  per  minute ;  at  the  Fordway,  40 
feet ;  at  the  bridge,  the  wind  was  blowing  so  that  I  did  not  try 
the  experiment  there.  Those  are  all  of  the  experiments  which 
I  thought  worthy  to  note.  I  tried  it  many  other  times ;  but 
the  conditions  of  wind,  and  other  things,  I  thought  would  be 
not  satisfactory  to  any  one — they  were  not  to  me. 

I  have  observed  the  fall  of  water  at  different  times.  I  have 
observed  that,  during  this  time,  commencing  with  the  20th  of 
March,  there  were  three  different  floods  from  that  to  the  20th 
of  September.  The  first  was  the  20th  of  March.  The  wa- 
ter rose  8  feet  above  the  ordinary  level  of  the  meadow,  at 
Carlisle  Bridge,  and  remained  sixty-six  days.  The  greatest 
fall  of  water  during  that  time  was  7  feet  3  inches,  which  was 
ascertained  on  the  20th  of  May^ — from  that  time  to  the  20th 
of  May— I  mean  all  the  fall  to  that  time.  The  25th  of  May,  I 
ascertained  the  water  to  have  risen  19  inches  above  the  lowest 
stage  of  the  preceding  date,  and  it  now  stood  at  a  point  6  feet 
7  inches  below  high-water  mark,  and  continued  twenty-eight 
days.  Not  having  low-water  mark,  at  the  time,  I  adopted  this 
base  of  a  high-water  mark,  to  reckon  from.  In  twenty-eight 
days,  the  water  had  again  fallen  to  a  point  7  feet  2  inches 
below  high-water  mark.  On  the  22nd  of  June,  the  water  had 
again  risen  15  inches  from  the  lowest-named  point,  and  re- 
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maincd  seventeen  days.  Then,  it  was  ascertained  to  have  fallen 
to  a  point  8  feet  below  the  high-water  mark.  That  was  the 
lowest  stage  of  water  at  that  time,  this  season,  and  it  was  then 
within  the  river  bank.  The  most  rapid  fall  of  water  occur- 
red in  six  days  before  July  2nd,  the  fall  being  15  inches  in  that 
time.  On  the  9th,  the  fall  was  2  feet,  in  the  whole,  during  that 
period.  Total  rise  of  water  was  10  feet  11  inches.  Total  num- 
ber of  days  the  meadows  covered  with  water,  one  hundred  and 
eleven.     Total  fall  of  water,  11  feet  2  inches. 

That  comprises  the  most  of  my  observations  upon  the  opera- 
tion of  the  water.  In  forty-eight  days,  on  the  20th  of  August, 
came  another  rain,  which  raised  the  water  above  the  banks  of 
the  River  ;  and  it  has  remained  so  since,  leaving  the  Meadows 
dry  forty-eight  days. 

Prom  the  9th  of  July  to  the  25th  of  August,  the  water  in 
the  river  gradually  fell,  with  but  trifling  variations  in  the  rate 
of  fall, — -judging  by  weekly  observations.  The  rain  came, 
commencing  on  the  night  of  the  24th-5th, — the  time  when 
the  Committee  were  there.  At  Carlisle  Bridge,  the  greatest 
fall  I  noticed,  in  the  month  of  July,  in  one  day,  was  5  inches. 
That  was  the  16th  of  July.  I  usually  went  once  a  week.  On 
this  occasion  I  happened  to  be  there ;  and  always,  when  I  went 
by,  I  stopped  and  looked  at  my  marks,  and  observed  them.  It 
happened  that  on  Friday  night  I  passed  Carlisle  Bridge,  and 
observed  the  marks,  but  made  no  weekly  note  of  it.  The  next 
day,  I  found  5  inches  less,  and  the  circumstance  rather  troubled 
me.  This  was  Saturday  night.  I  was  passing,  Friday  night, 
and  took  the  observation  as  usual ;  but,  it  not  being  at  my  reg- 
ular time,  I  made  no  tabular  statement  of  it.  The  next  day,  I 
took  the  measure  as  usual,  and  found  a  diflFerence,  in  twenty- 
four  hours,  of  about  6  inches ;  which  arrested  my  attention,  be- 
cause the  fall  had  been  gradual,  about  so  much  a  week, — very 
trifling, —  and  this  seemed  to  show  that  I  must  have  miss- 
measured,  the  evening  before,— ^that  is  to  say,  July  16th,  in  the 
evening.  It  was  then  6  inches  lower  than  Friday  evening.  I 
was  rather  puzzled  to  know  why  that  should  take  place,  there 
being  no  change  in  the  weather ;  and  I  went,  on  Monday,  down 
to  Billerica,  to  see  if  any  thing  had  transpired  to  cause  such  a 
circumstance.  I  examined  several  points,  stopped  at  the  Dam, 
went  down  to  the  Fordway ;  and  was  told  something  about  it, 
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'which  I  made  a  note  of.  I  found  a  change  had  taken  place  at 
both  places.  The  water  was  lower  at  the  Ford  way,  and  there 
had  been  an  alteration  at  the  Dam,  in  the  arrangements  about 
the  Dam.  There  had  been  a  new  planking  put  up,  and  a  new 
gate  put  in.  I  found  the  depth  of  the  water  at  the  Fordwaj, 
at  that  time,  to  have  been  only  2  feet  9  inches,  at  the  deepest. 
That  is  on  Monday.  I  take  the  deepest  water  that  I  find,  and 
not  an  average.  The  pond  was  full.  I  have  recurred  to  my 
table,  and  find  the  dates  as  I  have  stated. 

The  freshets  which  occur  appear  to  be  longer — remain  longer 
on  the  land;  and  the  land  is  covered  with  water  more  than 
formerly. 

[  To  the  Chairman,'] — I  did  not  notice  the  River  on  the  Sunday 
between  the  days  I  have  spoken  of.  I  believe,  on  almost  every 
occasion  in  these  tables,  I  went  up  after  tea, — rode  up, — and 
made  these  observations.  It  would  be  near  sunset  while  I  would 
be  there. 

Cross-examined  by  Mr.  Abbott, 

(^.examinap  J  jjj^yQ  worked,  occasioually,  upon  these  Meadows, 
since  my  yoimg  days,  and  occasionally,  since,  have 
been  called  upon  to  view  the  Meadows.  My  usual  place  of 
residence  is  not  in  sight  of  the  Meadow.  This  is  my  knowledge 
of  the  Meadows.  It  is  more  than  the  mere  fact  of  going  to  the 
Meadow.  I  had  had  other  calls  that  take  me  there,  beside  the 
mere  measuring  of  lands.  I  have  had  nothing  to  do  with  the 
work  upon  the  Meadows.  I  have  frequently  been  called  there 
for  other  purposes  than  measuring  them.  I  have  been  called 
to  take  observations,  and  to  fish  upon  them.  I  have  been  down 
there  fishing,  sometimes  once  or  twice  a  week,  going  through 
the  Meadows  to  get  the  boats,  and  up  and  down  the  Meadows 
sometimes.  By  observations,  I  mean  observations  upon  the 
lines  of  the  Meadows.  But  not  in  reference  to  such  as  I  have 
made  this  year. 

My  attention  has  been  called  to  the  freshets  for  the  last  fifteen 
years,  arid  I  have  had  opportunities,  occasionally,  for  observing. 
This  has  been  ray  observation,  as  I  have  stated.     My  attention 
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was  called  from  my  own  observations, — ^I  judging  whether  I 
could,  at  such  a  time,  after  the  water  was  on  them,  go  iipon  the 
Meadows.  Nothing  more  than  that.  Tiiese  gradual  clianges, 
softening  the  soil,  I  have  noticed,  in  the  swamps,  before  '46.  I 
never  saw  the  Meadows  look  so  well  as  in  1846 — the  best  crop 
of  grass  I  recollect  to  have  seen  for  a  series  of  years,  and  as 
good  as  I  ever  saw  it.  I  do  not  recollect  that  I  ever  noticed 
poor  crops  of  grass,  or  any  parlicidar  running  down,  before 
1846.  I  cannot  say,  from  my  own  observation,  that  there  had 
been  any  depreciation  of  crops,  in  any  particular  year.  From 
my  own  observation,  I  say  that  in  1843  and  '44,  the  grass  was 
worse  than  ten  years  before.  The  crop  was,  previously,  pipe- 
grass — red-top :  it  gradually  came  into  the  coarse  cut-grass — ^I 
cannot  tell  in  what  year.  There  is  no  cut-grass  in  the  meadow 
I  have  been  speaking  of.  The  difference,  in  that  particular 
portion  of  the  Meadows,  between  '43  and  '38,  was  that  the  soil 
was  taken  up,  and  much  grass  gone.  At  this  time,  the  grass 
covered  up  all  the  bare  places,  and  the  crop  was  excellent. 
Previous  to  1845,  there  were  not  holes  there,  so  much  as  now. 
There  was  trouble,  and  complaint,  but  not  as  now.  When  I 
can  first  remember,  this  was  a  pleasure-ground — about  1820.  I 
noticed,  between  1830  and  1840,  a  difference  from  that  state  of 
things.    I  noticed  none  before  1830. 

On  Friday,  July  16th,  I  made  a  measurement.  I  made  no 
record  in  my  table.  I  did  make  a  record  of  it — on  a  bit  of 
paper.  I  didn't  preserve  it.  I  had  it  the  next  day.  I  do 
not  attach  any  great  importance  to  the  difference  between  Fri- 
day and  Saturday.  I  have  no  reason  to  give  why  I  did  not  keep 
the  record  of  Friday's  measurement.  I  have  made  some  ex- 
periments on  this  River ;  and  have  not  given  any  but  these 
three,  because  they  alone  were  satisfactory  to  me  from  the  con- 
ditions. 

The  difference  at  the  Dam  was  that  there  were  flash  boards 
on,  and  a  new  gate — or  the  posts  for  it — in  the  place  of  the  old 
ones.  Up  to  July  16th,  the  flash  boards  were  of  uneven 
heights,  and  the  water  had  been  above  them.  The  water  was 
above  the  flash  boards  on  the  18th.  The  only  alteration  at  the 
Ford  way  was  in  the  depth  of  water:  there  was  none  in  the  sur- 
face. I  did  not  measure  the  depth  of  water  on  the  Dam,  upon 
the  18th. 
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[To  the  Chairman.'] — On  Saturday  night,  I  had  the  memo- 
randum of  Friday  in  my  pocket.  There  was  a  difference  of 
five  inches,  and  I  looked  at  the  memorandum  and  looked  at 
and  saw  the  difference. 

I  made  no  memorandum  of  this  difference.  From  July  9tli 
to  the  16th,  the  fall  was  %f\  of  a  foot.  June  22d  to  July 
2d,  l^V  feet  fall.  July  2d  to  July  9th,  ^  foot  fall.  9th 
to  16th,  ^.  16th  to  21st,  ^^.  No  fall  from  July  21st  to 
the  23d.  I  was  away,  and  it  was  interrupted,  after  the  16th. 
I  took  it  on  the  16th,  and,  knowing  I  should  be  absent,  took  it 
on  the  21st.     Then,  returning,  I  took  it  on  the  regular  day. 

I  assisted  Mr.  Talbot  in  going  over  the  Assessors'  Books,  of 
the  Town  of  Bedford,  in  relation  to  the  value  of  the  laiid. 

[Recess.] 


Abel  Glbazon  called  and  sworn.     Examined  by  Mr,  Mellen. 

^wom.  ^^^^'^     I  live  in  Wayland. 

I  own  land  on  one  of  the  broadest  meadows  we 
have.  The  Eiver  goes  almost  around  my  meadow.  In  1826, 
the  water  came  up  very  high,  and  had  nearly  lost  my  crop  of 
hay,  but  it  subsided  quickly.  Tiiere  were  such  instances  be- 
fore. About  1815  there  was  one,  but  it  went  off  with  great 
rapidity.  The  falling  of  the  water  was  then  so  rapid  that  it 
would  carry  off  the  hay.  At  present,  it  goes  down  slowly.  If 
it  comes  on,  we  give  up  our  crop  for  that  season. 

When  the  Committee  were  on  the  River  in  the  steam-boat,  I 
went  to  the  Ford  way.  I  was  there  some  two  hours.  I  took  no 
measurement,  except  by  a  foot  rule.  The  water  was  about  3 
inches  below  the  top  of  the  flash  board.  When  the  Committee 
got  there,  it  was  not  on  the  tops  of  the  stones.  From  the  top 
of  the  flash  boards  to  the  surface  of  the  water,  was  about  the 
length  of  my  foot  rule.  In  some  places  it  was  an  inch  less,  or 
so.  The  water,  at  first,  was  the  width  of  my  hand  below  the 
top  of  the  flash  board. 
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Cross-examined  by  Mr.  Abbott. 


Gross-exuniiui- 
tton. 


Question. — In  1848,  '49,  '50,  and  '61,  were  not  your 
meadows  dry  ? 

Answer. — One  of  those  years  was  very  much  dryer,  and  we 
got  our  hay.  There  have  been  exceptions,  all  the  way,  in  dry 
seasons. 

I  have  seen  a  rise  of  water  without  rain.  I  have  noticed  that 
when  they  have  a  great  quantity  of  water  at  Saxonville  we 
have  a  quarter  of  an  inch  more  on  Mondays.  It  goes  down 
again  on  Tuesdays. 

^  Mr.  Talbot  caused  the  distance  across  his  Dam  to  be  meas- 
ured, labile  I  was  there.  He  did  not  appear  to  cover  up 
any  thing. 

Direct  Examination  resumed. 

Sl)T*rJSSd°*"  ^  never  knew  any  change  up  to  1826.     Before  tliat 
it  was  rare  to  lose  our  hay.     I   do  not  recollect 
ever  receiving  any  compensation  for  injury  to  my  meadows. 

Richard  Heard  called  and  sworn.     Examined  by  Mr.  Mellen. 

wchMd  Hewd  J  au^  seventy-two  years  of  age.  I  live  in  ^ayland. 
I  lived  there  from  my  birth  till  I  was  twenty-five 
years  old.  I  was  absent  ten  years,  returning  every  week  or 
two. 

I  have  owned  meadows. 

I  took  the  depth  of  water  on  Saddle  Rock,  the  day  the  Com- 
mittee were  first  up,  in  May,  and  have  continued  it  ever  since. 
Richard  Heard'g  [Thc  Tccord  was  put,  by  conscut,  in  as  evidence. 
Sidle  SSSf  ^*  — "  Water- Gauge  kept  upon  Saddle  Rock,  at  Farm 
Bridge,  from  May  2ith  to  October  14th,  1859. 
Appendix,  0.] 

Saddle  Rock  is  2  ft.  4  in.  above  the  hard  pan  Mr.  Horace 
Heard  spoke  of. 

On  the  7  th  of  September  last,  I  measured  the  water  at 
Bridle  Point,  where,  on  Aug.  6th,  when  I  was  nine  years  of  age, 
I  waded  across.  The  water  was,  probably,  up  to  my  knees.  The 
space  where  I  walked,  when  a  boy,  between  the  bushes  and  the 
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water,  used  to  be  six  or  eight  feet  wide.  I  found  4  ft.  9  inches, 
at  the  point.  There  were  considerable  inequalities  where  I 
measured,  for  several  rods  along,  as  far  as  I  recollect  seeing  the 
ground  bare  ;  but  I  found  the  average  3  ft.  8  inches.  It  would 
make  the  water  13  inches,  where  I  crossed  when  a  boy.  Saddle 
Rock  is  the  height  of  the  low  meadows. 

Prom  1796,  when  I  was  a  small  boy,  I  know  of  no  particular 
change  till  1804.  The  water  was  occasionally  up,  in  wet  seasons. 
I  recollect  a  violent  rain,  at  night,  between  1796  and  1804,  when 
some  persons  had  begun  to  make  hay  in  the  Meadows.  Next 
morning,  the  water  was  on  the  Meadows.  It  rose,  on  Saddle 
Bock,  sixteen  incites.  I  saw  it  measured.  In  eight  days,  the 
top  of  Saddle  Rock  was  clear.  The  fall  averaged  two  inches  a 
day,  till  the  rock  came  up. 

When  I  returned,  in  1816, 1  did  not  pay  a  great  deal  of  atten- 
tion to  the  Meadows.  In  1822,  I  purchased  a  part  of  my 
father's  place.  I  noticed  some  change,  yet  the  water  would 
go  down.  But  except  in,  or  about,  1825, 1  never  saw  it  as  low 
as  before  I  went  away.  About  1830,  there  was  the  change 
which  has  been  described.  Since  then,  the  water  has  become 
stationary  at  six  inches — on  the  Meadows,  two  or  three.  About 
1840,  vegetation  was  drying  up,  and  at  this  time  this  rock  was 
seven  or  eight  inches  under  water.  I  then  found  the  water  just 
running  over  the  flash  board.  The  rock  was  under,  six  or  seven 
inches — it  might  possibly  have  been  eight. 

[To  Mr.  Bowerman.'] — The  low  water  mark,  to-day,  com- 
pared with  that  of  1826-7-8, 1  think,  as  matter  of  opinion,  is 
twenty  inches,  or  more,  higher.  It  might  be  two  feet ;  I  can 
merely  guess  at  it. 

I  judge  partly  from  the  fact  that  when  I  helped  to  build  the 
bridge,  in  1827,  it  was  eight  or  ten  feet  from  Saddle  Rock 
to  the  water. 

Cross-examined  by  Mr.  Abbott. 

ci^M-^xnmivBr    Before  1828, 1  have  seen  the  stream  cleared  out.    I 

have  since  then  been  taxed  for  it,  f  1  an  acre — about 

1830,   or  near  there.     Since  1830,  there  have  been   several 

attempts  to  mow  the  weeds ;  but  the  water  has  been  too  deep. 

20 
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There  have  been  attempts  at  mowing  the  weeds,  within  twenty 
years.  I  recollect  going  in,  with  the  oxen,  to  clear  it  out,  once 
— ^I  don't  know  whenr-twenty,  or  twenty-five  years  ago.  I 
think  it  may  have  been  less  than  twenty.  I  don't  know  when 
it  was.  Within  four  or  five  years,  we  have  gone  the  whole 
length  of  three  bars,  to  mow  and  rake  out.  Found  it  did  not 
succeed.  We  gave  it  up.  Nothing  done  to  them  for  three  or 
four  years. 

There  was  one  year,  when  the  City  began  to  take  the  water 
from  the  Lake — I  think  not  so  much  the  first,  as  two  or  three 
years  afterward, — when  we  got  our  meadows.  I  iraw  a  horse- 
rake  used,  witli  rackets  on  the  horse.  After  that,  it  came  (m 
again,  worse  than  before. 

When  the  water  is  low,  it  will  rise  from  Saturday  to  Monday 
morning.  From  Monday  noon  to  nearly  Tuesday  night,  it  rises 
about  the  same.    Not  so  when  the  water  is  very  high. 

Direct  examination  besumed  by  Mr.  Mellen. 

STiitSSd!^  If  stationary  during  the  week,  it  rises,  say,  an  inch 
and  a  half.  The  taxes  were  for  the  law-suit  com- 
menced against  the  Canal  Company.  At  one  time,  we  had 
machinery  to  cut  the  weeds,  but  it  would  not  work.  We  left 
cutting  the  weeds  because  the  water  didn't  pay  much  attention 
to  it. 

Datid  Heard  recalled  by  the  Chairman. 


Payid  HMurd  n- 
called. 


The  area  of  lands  I  consider  injured  by  flowage,  in 
Wayland,  is  about  eleven  hundred  acres. 


[  To  Mr.  MeUenJ] — ^There  are  some  swamps  and  low-lands, 
which  seem  to  be  affected  by  high  stages  of  water.  There  are 
adjacent  uplands,  which  we  consider  injured  in  reference  to 
drainage.    I  could  not  state  their  amount. 

Joseph  Reynolds  called  and  sworn.    Examined  by  Mr.  Melkn. 

joB^h  B^ynoidB  J  ^jam^  fpom  Lowell  to  Concord,  the  last  Sabbath 
in  July,  about  sun-down.    I  found  the  Pond  nearly 
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empty,  and  still  running  out.  It  seemed  to  be  running  out  at 
the  Canal  and  waste-gate. 

In  Concord,  there  are  about  eight  hundred  acres  of  meadow- 
land,  and  two  hundred  or  two  hundred  and  fifty  acres  of  a 
higher  range  of  laud. 

I  saw  what  I  supposed  to  be  the  old  Dam,  above  water.  I 
made  no  measurement.  In  my  chaise,  I  supposed  it  to  be  two 
or  three  feet  out.  I  supposed  the  stone  Dam  to  be  two  or  three 
feet  out  of  water. 

Adjourned  to  2,  P.  M. 


▲  rTSBzroozr    bbsbzozt. 

Committee  re-assembled  at  2,  P.  M*  Present,  Messrs.  Bow- 
ERMAN,  Wbightinqton,  and  Russell. 

Hem  AN  Rat  called  and  sworn.     Examined  by  Mr.  French. 

^SS?  *^  I  am  of  Lincoln.  I  shall  be  sixty-six  years  old, 
next  December. 

I  boated  on  the  Concord  River,  in  1816  and  '17.  Wo  rowed 
from  Bent's  Landing  down  as  far  as  Concord.  We  ran  aground 
several  times.  The  greatest  difficulty  was  at  Barrett's  Bar. 
Cleared  out,  at  Barrett's  Bar.  The  second  season,  that  of  1817, 
Amos  Wood,  of  Concord,  paid  us  for  clearing  the  bar. 

I  do  not  know  how  much  money  was  expended.  I  worked 
there,  and  was  paid.  We  ran  aground  at  Carlisle  Bridge,  by 
running  too  near  the  East  shore.  It  was  a  very  dry  year.  We 
grounded,  on  the  Canal,  from  HoUis'  Locks  to  Medford  Locks, 
and  from  Kimball's  Locks  to  the  Horn  Pond  Locks.  In  1817, 
I  undertook  to  boat  five  hundred  cords  of  wood  from  Billerica 
to  Medford.  In  June  and  July,  we  could  lock  but  two  boats  at 
a  time.  Returning,  we  had  to  wait  till  September,  before  going 
again.  When  I  returned,  I  saw  on  the  Dam  at  Billerica,  some 
new  planks.  They  were  on  top  of  the  Dam.  I  considered 
them  a  foot  high  from  the  Tow-bridge.  We  had  more  water  the 
last  week,  without  rains. 
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At  the  Fordway  I  once  ran  aground.  There  were  two  stones, 
which  we  had  to  steer  from,  when  boating  between.  I  told  bj  a 
stick  whether  the  water  rose  or  fell.  A  heavy  rain  raised  the 
water  four  or  five  inches ;  it  would  then  rise  three  days  and 
nights,  and  then  fall.  We  had  to  use  extra  help,  to  get  the 
boat  down,  and  two  men  to  pull  and  two  to  shove  up. 

In  1820, 1  saw  the  River,  there,  but  there  was  no  alteration. 
In  1817,  I  ran  a  boat  alone.  I  have  not  been  there  since 
1820. 

New  flash  boards  were  put  on  between  the  15th  or  16th  of 
June,  and  the  10th  of  July,  1817. 

Cross-examined  by  Mr.  Abbott. 

S'oT*""*"^  Flash  boards  were  put  on  in  1817.  In  1816,  I 
went  down  the  lower  side  of  the  Dam.  There 
were  then  no  flash  boards  on.  It  strikes  me  that  it  was  in  the 
latter  part  of  September.  Water  was  running  a  foot,  or  more, 
over  the  Dam.  I  did  not  go  so  as  to  look  under  the  water.  I 
saw  no  flash  boards,  and  cannot  tell  whether  there  were  any. 
From  the  Tow-bridge  to  the  Dam  it  looked  level.  I  only 
noticed,  in  1817,  that  there  were  new  flash  boards  in  sight. 

We  grounded  in  the  Fordway,  on  the  ground,  twice,— once, 
I  guess,  each  year, — and  had  to  pry  off.  The  boat  drew  twenty- 
six  inches  of  water.  Never  grounded  in  going  into  the  Canal. 
Never  had  any  trouble  at  the  North-River  Bar.  If  any  body 
had  been  at  work  on  Assabet  Bar,  I  should  probably  have 
known  it.  Lowered  Barrett's  Bar  about  two  feet.  When  I 
knew  of  it,  it  kept  so  we  could  run.  It  didn't  let  the  water 
down  above — it  kept  just  so, — as  if  a  bank  had  been  dug  out 
in  the  middle  of  a  pond.  I  observed  no  unusual  effect  from  it. 
I  heard  Mr.  John  Sherman  testify  as  to  this,  but  did  not  notice 
it  myself.  I  ran  a  boat  right  after  him.  Some  days  it  would 
fall  two  or  three  inches;  but  I  observed  no  effect  from  the 
lowering  of  the  Bar.  There  was  no  fall.  Before  we  started, 
it  might  have  lowered ;  but  I  saw  no  difference  from  the  usual 
way.  Never  grounded  on  Barrett's  Bar  again.  Never  did  at 
North-River  Bar. 
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Theophilus   Manning  called  and  sworn.     Examined  by 
Mr.   Child. 

B^nTiwim.*^'  I  reside  in  the  East  part  of  Billerica.  Mj  age  is 
eighty-two  years.  I  own  no  Concord  River  lands. 
I  have  resided  in  Billerica  forty  years ;  but  I  lived  there  two  or 
three  years  before  that. 

I  first  went  to  work  on  the  Canal  when  not  more  than  sixteen 
years,  old.  I  drove  a  team  on  the  first  piece  built,  in  Chelms- 
ford, in  1794-5.  It  was  begun  in  1794,  at  Billerica.  In  1800, 
Sept.  10th,  I  undertook  to  take  charge  of  a  company,  building 
banks,  digging  on  tlio  Canal,  and  doing  whatever  else  I  was 
directed  to.  The  Dam  was  leaky ;  I  had  to  go  and  make  it 
tighter  whenever  needed. 

This  was  the  Dam  of  1798.  Loammi  Baldwin  built  it.  The 
Billerica  Mills  are  between  three  and  four  miles  from  where  I 
lived.  I  had  to  mend  the  Dam  considerably  often.  Tiie  water 
\<ras  scarce,  and  springs  low.  I  never  could  tell  whether  the 
1798  Dam  was  higher  than  the  former  one.  After  the  Dam 
was  built,  they  were  obliged  to  put  something  on  it,  to  fill  the 
Canal.  The  pores  of  the  ground  sucked  up  the  water  so  that 
they  had  to  put  on  more  head,  to  fill  it.  A  foot  and  a  half  was 
put  on — they  called  it  a  figure-4.  I  could  not  tell  when  it 
was  put  on.  In  1805, 1  was  at  Medford,  except  a  trifle.  A 
man  went  and  put  on  the  addition.  In  1806,  the  flash  boards 
were  on.  I  have  seen  the  Dam  of  '98  but  once, — three  or  four 
years  ago.  I  came  here  to  a  suit,  on  this  same  subject.  A  few 
days  before  I  came  here,  I  walked  on  the  new  Dam.  I  saw  it. 
Only  a  little  piece  had  been  moved  since  I  worked  on  it.  The 
old  Dam  was  under  water — I  should  think,  three  inches.  The 
water  was  on  the  old  Dam.  I  walked  on  the  new  Dam,  on  the 
stone  and  gravel  between  the  two.  It  was  very  low  water.  The 
posts  of  the  waste-way  were  all  gone. 

The  old  Richardson  Dam  had  mills  there — grist-mill,  saw- 
mill, and  clothing-works.  Tliere  were  fish-ways  in  that  Dam. 
The  Dam  went  up  stream — a  section  of  it  fixed  for  the  water 
to  run  over — ^like  that  of  1798.  There  were  three  sections.  It 
went  to  a  rock — then  to  another  rock — then  to  where  the  end 
of  the  Dam  now  rests.  The  water  ran  over  the  three  sections 
— about  all  even,  I  suppose.    In  1798,  it  was  taken  away.    I 
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think  there  was  a  fish-way  in  the  Dam  of  1798.  It  was  not 
kept  open.    All  the  water  was  wanted  for  the  Dam. 

The  cause  of  their  needing  more  water  for  the  Canal  was, 
the  ground  being  porous — the  banks  new, — and  sucking  up  the 
water.  A  brook  ran  from  it,  in  one  place,  for  years.  It 
spoiled  one  farm  entirely.  The  flash  boards  were  needed  to 
keep  the  Canal  going.  There  was  a  ledge  there,  which  they 
could  not  get  out.  I  suppose  it  was  a  foot  and  a  half  above 
the  bottom  of  the  Canal.  The  guard-gates  on  that  side  I  used 
to  think  might  be  put  down ;  but  it  seems  that  the  mitre-sill 
is  higher,  considerably,  on  the  East  tiian  the  West  side.  On 
the  West  side  there  was  water  enough.  We  could  not  have  got 
along,  on  the  East  side,  without  some  addition  to  the  Dam. 
A  head  of  water  must  be  running  all  the  time,  on  that  side, 
or  we  could  not  get  in.  They  locked,  on  that  side,  the  same  as 
on  the  other  side.    On  the  East  side,  it  was  not  dug  out  so  deep. 

The  figure-4  flash  boards  were  put  on  with  common  joist, 
put  down  on  the  cap  sill,  a  foot,  or  more,  and  fixed  in  tliis  way. 
[Witness  illustrated  his  meaning  witli  pencils.] 


The  brace  was  framed  in.  The  other  end  was  put  into  the 
boards,  or  spiked  on. 

I  ran  a  package*boat  on  the  Canal,  in  1806,  in  the  Summer. 
It  was  quite  common  to  got  aground,  about  half  a  mile  from 
Billerica,  forty  or  fifty  rods  from  tho  ledge,  toward  Boston,  on 
a  sand-bar  formed  by  the  head  of  water.  I  was  called,  a  num- 
ber of  times,  to  take  out  that,  in  the  Spring.  It  washed  from 
a  long,  sandy  plain.     The  ledge  was  under  the  sand. 

When  I  first  left  the  Canal,  in  1806, 1  went  to  the  same  farm 
where  I  am  now  residing.  I  was  born  and  brought  up  about 
a  mile  and  a  quarter  West  from  Billerica  Mills. 

The  stone  Dam  I  never  went  on  till  1855.  I  never  saw  the 
Dam  of  1798  with  timber  pinned  on  and  flash  boards.    The 
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highest  were  the  figure4.  I  could  not  tell  how  the  stone  Dam 
compared  with  that  Dam  ;  it  looked  higher,  as  I  walked  on  it. 
I  have  been  called,  two  or  three  times,  about  this  flowing 
business.  The  water  flowed  so  that  it  stopped  Pordway  Pall, 
evidently.  I  am  speaking  of  a  time  soon  after  the  1798  Dam 
was  built.  It  used  to  foam  through  the  rocks  there.  I  was 
sixteen  years  old  when  I  first  discovered  that  the  Meadows  were 
flowed,  above.  The  Sudbury  people  sent  down  men  to  blow 
out  among  the  rocks.  I  have  never  seen  much  fall,  or  any 
foam,  since  the  flash  boards  were  put  on.  It  is  as  much  as 
ever  there  is  any  fall  there.  I  do  not  know  who  put  on  the 
flash  boards. 

Cboss-examined  by  Mr.  Abbott. 

SJS***""^"*"  "^^^^  ^^®*  Dam,  the  zig-zag,  I  was  not  called  to  work 
on.  I  lived  near  there,  from  birth.  I  went  to 
work  for  them,  in  1800,  by  the  month,  working  whenever  they 
called  me.    The  new  Dam  had  been  two  years  built. 

The  Dam  of  '98  was  leaky. 

I  used,  then,  to  boat  only  gravel. 

In  a  dry  time,  we  had  to  keep  the  Dam  very  tight,  to  get  into 
the  Canal.  All  the  water  was  needed.  There  was  not  enough, 
when  below  the  top  of  the  flash  boards, — with  a  loaded  boat 
which  drew  two  feet  four  to  six  inches — sometimes  three  feet. 

When  the  water  was  low,  they  were  loth  to  grind  for  any  but 
Billerica  people — they  had  to  do  that. 

I  did  not  help  put  on  the  figure-4.  The  carpenters  took 
care  of  the  figure-4. 

There  was  a  clothing-mill  that  stood  on  the  Faulkner  side. 
That  was  there  when  I  was  a  small  boy — I  think,  when  not 
more  than  ten  years  old.  At  that  time  it  appeared  to  me  an 
old  mill.  It  was  worked  by  the  Messrs.  Ruggles,  till  Timothy 
Sprague  took  it.  It  had  a  race-way  about  six  feet  wide.  I 
never  heard  of  trouble  with  th#  water,  before  the  Dam  of  1798. 
In  1866,  there  was  a  race-way,  wider  and  deeper,  in  about  the 
same  place.  Some  years  before  the  Canal  was  made,  Timothy 
Sprague  deepened  and  widened  it.  I  cannot  tell  if  it  was 
widened  or  deepened  between  that  and  the  time  the  Canal  was 
made.    The  water  was  not  deeper,  to  my  knowledge,  in  '66, 
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than  Sprague  made  it.  Raising  the  water  would  make  it 
deeper. 

I  was  not  employed  there  in  1798,  when  the  Dam  was  taken 
away.  When  twenty-one,  I  saw  a  flash  board,  not  more  than 
seven  or  eight  inches  wide,  put  on  the  old  Dam,  with  wooden 
pins.    That  was  the  first  I  ever  saw. 

Before  that  dam  was  taken  away,  or  in  '98, 1  was  employed 
on  the  Canal  only  in  jobbing,  till  September  10th,  '98.  I  was 
not  employed  by  the  Canal  Company  before  1800.  I  was  with 
my  brothers  in  the  job-work.  I  was  not  doing  any  thing  about 
the  Dam.  In  December,  1798,  they  were  at  work  on  the  new 
Dam :  .when  I  returned,  the  new  Dam  was  built.  I  don't  know, 
for  a  certainty,  which  was  the  higher. 

DiBECT  EXAMINATION  BESUMED. 

tioTiLuSS!"*'  When  I  passed  down,  they  were  fixing  the  timber : 
I  did  not  see  them  make  the  Dam. 
The  first  I  saw  of  the  flash  boards  on  the  old  Dam  was  in  the 
Fall  of  '98,  when  I  went  past  and  saw  them  making  the  timbers 
for  the  new  Dam.  The  Canal  was  then  open  from  Billerica 
Mills  to  Chemlsford.  They  brought  dowi;i  timber.  Rafts  were 
attempted  to  be  brought,  which  I  understood  were  for  the  Dam. 

CbOSS-EXAMINATION  BESUMED. 

^M.ex«miii«.  The  Sudbury  people  came  down  in  1793.  I  saw 
them,  and  my  brothers  worked  for  them.  They 
were  there  a  few  days,  blowing  out  stone.  One  man's  name 
was  Qoodenow, — from  Sudbury.  This  was  one  year  before 
there  was  any  digging  on  the  Canal.  They  were  at  work  not 
over  three  or  four  days.  My  neighbors  went  there  with  their 
teams,  to  draw  out  stone.  I  should  think  not  more  than  three 
or  four  went  with  their  teams.  My  brothers  were  there,  drill- 
ing. There  were  a  couple  of  aten  there  who  came  down  from 
Sudbury :  I  know  the  name  of  Mr.  Qoodenow  only. 
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Charles  Coburn  called  and  sworn.    Ea^amined  by  Mr,  Child. 

^^  ^^"^"^  I  reside  now,  in  East  Billerica.  I  am  fifty-eight  years 
^f  age. 
I  have  worked, — stone-work,  principally, — repairs — abut- 
ments, bridges, locks, — and  helped  build  the  Dam, — for  the  Canal 
Company.  The  latter  was  thirty-three  years  ago,  about — I  was 
twenty-five  years  old.  There  was  an  old  frame  dam,  above  us. 
There  were,  at  that  time,  some  planks  on  top  of  it,  and  gravel 
against  it,  to  keep  it  from  leaking  on  us.  It  stood  there  till 
we  got  the  stone  Dam;  then  we  filled  in  with  gravel  between 
the  dams,  and  covered  the  old  one.  They  took  away  the  flash 
boards,  to  puddle  the  gravel  in.  It  did  not  come  up  to  the 
top  of  the  stone  Dam;  and  we  drilled  holes  in  the  top — ^I 
suppose,  for  flash  boards.  Whether  they  drew  oflF  the  water, 
or  not,  I  don't  know.  From  my  observations,  I  should  think 
the  stone  Dam  the  higher  of  the  two.  There  were  no  timbers, 
that  I  noticed,  under  the  planks  on  top  of  the  old  Dam.  The 
old  Dam  was  of  frame,  filled  under  with  stone.  It  was  covered 
with  gravel,  and  water. 

Cross-examined  by  Mr.  Abbott. 

So^'***°**°*'    ^  ^^^  ^^  measurements,  whatever.     My  attention 
was  in  no  way  called  to  the  level  of  the  two  dams. 

Thomas  J.  Damon  called  and  sworn.    Examined  by  Mr.  Child. 

mo^Tiwora.'  ^^  ?  rcsidc  iu  Wayland.    I  am  fifty  years  old. 

I  am  a  meadow-owner,  and  have  been  so  for  twenty- 
five  or  twenty-seven  years,  I  guess.  There  has  been  quite  a  loss. 
We  used  to  have  good  hay.     We  now  do  not  have  any. 

Wli^n  the  Meadows  were  good — when  I  was  quite  small, — 
my  father  sold  his  English  hay,  and  kept  his  stock  on  the 
meadow-hay.  It  was  my  father's  practice,  and  is  mine,  to 
send  stock  off  into  the  country.  That  practice  has  been  affected, 
with  many.  I  cannot  send  as  many  cattle  back  in  the  country  as 
if  I  had  the  use  of  my  meadows.  I  have  to  use  my  English 
hay  for  my  stock. 

21 
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Cboss-examin£d  by  Mr.  AbboU. 


• 


G^zMnin*.     Tiiore  attention  is  paid,  by  my  neighbors,  to  any 
hay,  now,  than  formerly. 

Samuel  M.  Thomas  called  and  sworn.    Examined  by  Mr.  Child. 

STwo^'"*""'  ^  ^^  forty-five  years  of  age.  I  reside  in  Wayland. 
I  lose  twenty  tons  of  hay  that  I  used  to  get ;  and 
the  effect  is  that  I  cannot  keep  as  many.  I  used  to  sell 
English  hay ;  I  sell  none  now.  I  have  been  obliged  to  keep 
somewhat  different  stock.    I  now  make  milk. 

Cross-examined  by  Mr.  Abbott. 
GroM-ezuninft.     J  ^gg^  ^0  scll  my  COWS :  I  now  make  milk. 

t    David  Heard  recalled.     Examined  by  Mr.  Mellen. 

Djjid  Heard  w-  J  havc,  at  timcs  mowed  grass  in  the  stream.  I  was 
one  of  the  Directors  of  the  Sudbury  Meadow- 
Owners'  Corporation,  formed  in  1816.  There  was  a  clearing  of 
the  Meadows — some  years  after — mostly.  There  had  been  a 
law-suit,  and  something  said  about  the  weeds  ;  and  we  thought 
we  would  try  it.  We  had  two  instruments.  We  used  to  work, 
and  clear  it.  I  have  worked  upon  all  the  bars,  I  guess,  from 
the  Concord  line,  as  far  as  any  were  worked  upon.  The 
principal  bars  are  all  hard  gravel-pans,  jn  the  bed  of  the  River. 
There  were  not  large  deposits  upon  them,— just  enough  to  start 
out  a  weed,  which  would  grow  according  to  the  depth  of  the 
water.  We  used  to  rake  them  out.  A  shovel  instrument  was 
used,  to  take  out  the  weeds  in  deep  water,  above  the  bars. 
That  was  kept  up  for  a  number  of  years.  After  1828,  there 
was  quite  a  change  in  the  stream,  and  the  labor  expended  after 
that,  seemed  to  be  lost.  It  was  continued  up  to  1828 ;  and 
after  that  there  was  a  change  in  the  River ;  the  water  in  the 
River  stood  higher.  The  low-water  marks  stood  higher,  and 
continued  so.  Where  we  used  to  drive  our  teams,  it  was  impos- 
sible to  go  with  them  ;  and  we  used  to  take  boats,  after  that, 
with  two  or  three  men  in,  along  side,  fasten  to  a  long  pole,  or 
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sometbing  of  that  kind,  aiid  mow  the  weeds  and  let  them  float* 
A  considerable  sum  of  money  was  expended  by  the  Corpora'- 
tion.  After  1888,  suits  were  brought,  against  the  Mill  Corpo* 
rations ;  and  the  taxes  after  that  were  principally  for  defraying 
the  expenses  of  those  suits.  I  think  I  looked  over  the  books, 
once,  to  see  what  amount  was  probably  laid  out.  There  was 
quite  an  amount — I  think,  over  a  thoui^and  dollars,  for  clear- 
ing the  River,  from  the  commencement, — after  1816, — ^to  1828. 
It  was  continued  afterwards.  The  water  took  a  higher  stand  at 
low-water — which  was  the  grade  of  water  we  chose,  to  operate 
upon  the  River.  And  after  that,  we  did  not  undertake  to  go  on 
with  teams.  •  What  was  done  was  done  by  plunging  into  the 
higher  part  of  the  bars,  or  hiring  men  to  go,  or  taking  boats 
and  working  as  I  have  described. 

•  There  were  extreme  points  of  low-water  mark,  lower  than  it 
is  now.  I  think  I  have  seen  it  two  feet  lower  than  it  has  been 
this  season.  There  was  a  time,  previous  to  1828,  when  the 
water  would  go  down  to  a  cer1;ain  low  point,  and  then  the  water 
would  come  in  above,  and  raise  it  up.  I  have  seen  the  opera- 
tion of  the  River  at  Farm  Bridge,  where  the  water  was  shut  up 
above  us :  the  water  would  fall,  from  Saturday  to  Monday 
morning,  an  inch  or  two.  By  Tuesday  night  it  would  come 
back — sometimes  not,  but,  as  a  general  thing,  it  was  as  high. 
That  we  called  a  low  state  of  water.  That  same  operation 
came  upon  this  water,  after  a  higher  grade  was  produced,  at  a 
low  state,  and  when  there  had  been  a  series  of  dry  times.  I 
think  the  difference  was  in  the  neighborhood  of  two  feet  higher 
than  previous  to — say— rfrom  1816,  when  my  attention  was  very 
particularly  called  to  the  River. 

Upon  my  meadows,  it  is  two  feet  higher  than  before,  at  low- 
water  mark.  It  has  submerged  my  meadows,  with  one  or  two 
exceptions.  I  have  not  considered  the  hay  worth  Gutting.  I 
would  give  it  to  anybody,  if  they  wanted  to  go  for  it  as  a 
general  thing.  I  cannot  say  but  there  have  been  some  excep- 
tions. The  water,  now,  in  cases  of  flood,  compares,  in  passing 
off*,  with  former  years,  thus :  the  water  goes  down  to  a  certain 
grade — not  quite  as  fast  as  it  used  to,  but  it  goes  down  to  a 
certain  grade — ,  and  becomes  stationary ;  whereas  it  used  to  go 
off,  to  below — well,  it  would  vary  as  the  season  was,  and  as  the 
cause  producing  the  water  upon  the  Meadows — I  have  known 
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it  to  go  down  three  inches  in  eight-and-forty  hours — ^but  as  a 
general  thing,  jou  could  calculate  that  when  the  water  was  on 
the  meadows  three  inches,  it  would  go  down  two  inches  in  a  daj. 

Bridle  Point  Bar  has  changed,  like  all  the  rest  of  the  River. 
Since  my  father  died,  in  1818, — from  tliat  time  to  1828, — that 
Bridle  Point  road  was  not  made.  There  were  many  owners 
of  meadows  in  the  vicinity  of  my  place  in  Wayland.  They 
had  to  go  around  on  the  old  causeway,  and  go  round  to 
the  head  of  the  meadows,  to  get  on.  That  was  the  only  way 
they  had  to  go,  lawfully,  unless  they  boated  across  the  River. 
But  I  have  given  permission,  many  times,  to  people,  my  neigh- 
bors, and  persons  who  had  bought  hay  in  those  lots,  to  ford'  the 
River  at  Bridle  Point,  and  go  on  to  my  meadow  and  so  travel  up 
the  brook.  Their  mode  of  getting  it  was  by  poling  it  across. 
They  loaded  up,  and  came  back  the  same  way  they  canie  on. 
They  poled  it  across  West  Brook,  on  to  my  meadow,  which  is 
on  the  West  side  of  the  River,  from  Bridle  Point  Bridge,  and  on 
the  side  of  the  brook.  These  meadows  were  on  the  West  side 
of  the  River,  and  on  the  other  side  of  the  brook-;— the  North  side. 
The  water  on  that  bar  would  depend  upon  many  conditions. 
The  meadows  were  dry — the  banks  were  perfectly  dry.  And 
when  the  banks  and  meadows  were  perfectly  dry,  the  water  was 
not  very  deep  on  the  bed  of  the  river,  at  that  place.  I  forded 
across,  several  times,  for  water.  There  was  a  beautiful  spring 
between  the  River  and  the  road,  for  which  they  used  to  cross  the 
River  in  haying-time.  I  have  not  seen  a  team  go  across,  or  per- 
son wade  across,  since  1828.  Previous  to  that,  when  I  turned 
my  cattle  on  that  meadow  for  Pall  feed,  I  used  to  have  to  put 
up  a  fence  there,  to  keep  them  from  going  across.  To  tell  its 
depth  would  be  mere  guess.  I  should  judge  it  might  measure 
three  feet  deep;  there. 

The  whole  of  these  bars  were  solid  bars,  with  but -little  sedi- 
ment. It  was  mere  weeds,  that  we  could  drive  out;  as  soon  as 
disturbed,  they  would  float.  But  above  the  bars,  where  the  bot- 
tom merged  off  into  deep  water,  there  would  be  deposits,  which 
we  got  off  with  a  scraper.  It  would  usually  wash  out  before  we 
got  to  shore.  Mr.  Draper  invented  a  horizontal  wheel,  fixed 
some  knives  upon  it,  and  we  undertook  to  run  through  some 
bars.  It  did  not  operate  very  well.  It  got  clogged.  I  know 
all  the  bars. 
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Perhaps  the  River  has  been  growing  more  sluggish  of  late 
years.  The  weeds  have  extended,  upon  these  deposits  above 
the  bai*.  But  those  weeds,  when  the  Committee  were 
going  down,  were  in  a  statc^of  decomposition,  with  slime  all 
upon  the  stems.  The  next  night,  it  rose.  Within  three  days 
after  that,  I  went  to  Sudbury.  Judge  Mellen  and  I  passed  over 
the  Canal  Bridge.  I  drew  his  attention  to  the  appearance  of 
the  weeds  in  the  Cunal.  They  had  nearly  all  disappeared. 
The  current  had  been  quickened  a  little,  and  the  weeds,  in  that 
decomposed  state,  drifted  off. 

Question. — About  this  Dam  ? 

Answer, — I  was  one  of  the  Directors.  Col.  Wm.  Baldwin 
was  a  Director.  I  could  not  fix  the  time.  At  any  rate,  there 
was  a  considerable  flood  upon  our  grass,  and  Col.  Baldwin  and 
I  concluded  to  go  to  Billerica,  to  see  about  it.  It  was  one  of 
those  years  in  which  Mr.  Baldwin  was  Agent,  or  Superin- 
tendent, he  running  a  packet.  He  was  on  board  a  packet,  and 
I  understood  that  he  ran  one  from  Chelmsford  to  Boston.  He 
was  Agent,  at  any  rate,  of  the  Canal.  We  referred  to  him  as 
suck.  I  conversed  with  him.  In  consequence  of  that  inter- 
view, Mr.  Baldwin  and  myself  obtained  some  other  help,  and 
hoisted— I  think  it  was — three  gates.  This  old  Dam  of  1798 
had  two  sluice-ways.  There  was  a  gate  at  the  West  end,  and 
one  nearly  in  the  centre  of  the  stream.  There  was  one  of  the 
gates  we  could  not  get  at.  But  we  got  up  two  of  them  and  let 
the  water  run,  that  day,  while  we  stayed  there.  The  water 
was  then  running  over  the  Dam,  in  pretty  large  volumes — a 
sheet.  The  water  went  down,  while  I  was  there,  so  that  I 
could  see  the  old  Dam.  I  mean  the  old  '98  Dam.  The  gates 
were  built  with  plank,  fastened  together,  and  a  long,  plank  in 
the  centre,  which  came  up  several  feet  higher  than  the  top  of 
the  Dam,  with  mortice  holes,  and  iron  rings  across,  and,  laying 
a  timber  across  this  frame,  we  couldget  this  lever  in,  and  pry 
the  gates  up.  I  recollect,  very  distinctly,  the  form  of  the  Dam. 
After  we  drew  the  water  from  the  top  of  the  Dam,  some  little 
distance,  it  showed  itself  that  I  could  examine  it.  I  walked 
across,  on  the  lower  side,  after  the  water  had  done  running 
over.  There  were  large  rocks  I  could  stand  on,  and  see  below. 
There  appeared  to  be  mud-sills,  that  went  up  from  the  face  of 
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the  Dam.  It  was  like  a  shed  with  a  roof  ou  one  side ;  and  the 
sills  ran  up  stream  ;  and  in  the  end  of  those  sills  was  a  post, 
•and  on  the  top  of  that  post  was  a  long  cap-sill,  which*  ran  the 
whole  length.  In  between  these*ars,  seven  or  nine  feet  apart, 
they  were  all  built  up  with  stone, — not  faced  stone,  but  com- 
mon stone.  The  planking  was  planked  off  from  this  cap-sill 
into  the  River.  Whether  there  was  any  thing  on  top  of  that 
cap-sill,  I  do  not  now  distinctly  remember.  Whether  a  single 
flash  board,  timber,  or  what,  at  that  time,  I  cannot  say.  There 
was  some  structure  on  top  of  the  frame  of  the  Dam.  What  I 
mean  by  the  cap-sill  is,  this  timber  that  went  on  top  of  the 
posts,  across  the  River,  and  that  was  covered  with  short  plank- 
ing.   What  was  on  top  of  that,  I  would  not  undertake  to  say. 

The  effect  of  the  drainage  which  I  accomplished  by  my  visit, 
on  the  flood  and  on  the  Meadows,  was  that  the  water,  when  I 
got  homo,  was  settled  off  faster  than  usual  after  such  a  rain 
and  flood  as  we  had  had.  It  did  not  operate  directly ;  but 
after  a  while  it  did,  after  I  came  home.  I  could  not  say  how 
long  the  gates  werp  hoisted.  They  promised  to  let  them  run 
through  the  next  day. 

I  was  down  there  some  time  after  the  1828  Dam  was  built, 
and  when  Mr.  Eddy  was  Agent :  and,  in  consequence  of  con- 
versation with  him,  I  hoisted  one  of  the  gates  at  that  time. 
The  water,  when  I  got  there,  was  running  over  the  top  of  the 
Dam,  from  six  to  ten  inches.  We  had  had  a  powerful  rain,  up 
at  Wayland — or  Sudbury.  After  I  concluded  to  hoist  the  gate, 
I  made  a  mark,  where  a  building  now  stands,  very  near  where 
the  Canal  tow-path  crosses  the  River.  I  also  made  one  before  I 
hoisted  the  gate- way,  or  immediately  after,  at  the  Ford  way, 
near  the  cart-path.  That  was  the  4th,  5th,  and  6th  of  August. 
I  went  down,  in  company  with  some  other  gentlemen  from 
Wayland,  who  were  large  Meadow-owners.  In  consequence  of 
this  rain,  we  saw  that  the  water  did  not  abate  as  usual.  And 
in  consequence  of  this,  some  of  the  Meadow-owners  met  at  a 
hotel,  and  a  Committee  was  appointed,  of  whom  I  was  one. 
This  was  after  1828.  After  having  conversation  with  Mr. 
Eddy,  I  took  up  this  gate.  In  drawing  the  water  down — over 
a  foot, — I  thought,  at  the  time,  that  they  rather  cheated  me.  I 
found  they  shut  down  some  of  the  gates  the  first  night.    I  found 
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that  water  accumulated  very  fast  in  the  Pond,  and  came  tip 
and  ran  over  the  Dam,  notwithstanding  it  was  hoisted — I  could 
not  comprehend  it  all,  or  ascertain  exactly  where  the  difficultji 
was.  I  came  home.  The  marks  that  I  made,  I  watched. 
When  I  got  the  water  down  a  foot  below  the  top  of  the  Dam — 
it  was  running  over  at  first — the  water  fell,  at  this  place  where 
I  put  the  mark,  above  the  tow-path,  over  a  foot.  It  fell  8 
inches  at  the  Pordway.  I  was  there  the  larger  part  of  two 
days.  The  Pond  was  very  fluctuating,  all  the  time  they  ran  it. 
They  did  not  seem  to  get  it  down  very  low.  I  recollect  that 
the  fall  of  water  above  the  Pordway  was  affected — at  Way- 
land  : — we  all  thought  so  at  any  rate — not  right  at  the  time, 
but  it  evidently  affected  it.  I  think  it  was  a  day  or  two  after^ 
that  we  perceived  that  there  was  an  unusual  fall  there.  I  was 
very  familiar  with  the  gauge  of  the  water's  going  down,  under 
different  circumstances,  and  was  well  satisfied  in  my  own  mind, 
that  it  affected  the  water. 

Wlien  Mr.  Baldwin  took  the  survey — in  1833 1  think  it  was — 
I  attended,  in  company  with  Gen.  Rutter,  in  behalf  of  the 
Meadow  Corporation,  to  see  the  Canal  people,  and  make  arrange- 
ments with  them,  in  reference  to  the  survey.  The  Canal  Agent, 
Mr.  Eddy,  we  saw  in  Boston — Rutter,  Richardson  and  1, — and 
agreed  to  share  the  expense  of  half  the  survey.  They  prepared 
scales,  which  were  placed,  by  Mr.  Perham,  on  the  posts  of  every 
bridge  between  Wayland  and  Billerica.  We  went  through 
from  Wayland,  and  got  down  to  Billerica  about  dark.  There 
was  a  fresh.  South- West  wind,  and  we  sailed  all  the  way. 
Afterward,  men,  appointed  by  recommendation  to  Col.  Baldwin, 
to  appoint  men  to  take  daily  notes  of  those  scales,  took  such 
notes,  and  reported,  for  a  series  of  time — some  fortnight  or  three 
weeks.  They  were  recommended,  by  parties,  to  Col.  Baldwin.  It 
was  some  fortnight  or  three  weeks  before  the  survey  commenced. 
I  then  came  to  North  Billerica.  Baldwin  and  his  engineers 
came  and  commenced  the  survey.  I  attended  them.  The 
water  then  was  within  the  banks  of  the  River,  so  that  we  trav- 
elled all  the  way  on  the  banks  of  the  River,  from  there  to  Way- 
land.  I  think  some  rain  came  while  we  were  surveying,  that 
made  the  Meadows  wet.  We  used  to  grease  our  boots  every 
morning,  and  start  out.  The  survey  was  commenced  from  the 
Dam.     I  only  attended,  and  waited  upon  the  engineers.    Dr. 
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Dexter's  son,  of  Boston,  carried  the  target-staff,  and  Mr.  Curtis, 
and  another  young  man,  who  were  in  Col.  Baldwin's  office, 
oarried  the  chain.   "Mr.  Perham  was  the  chief  engineer. 

[The  Complainants  here  offered  to  put  in,  as  evidence,  what 
was  said  in  the  presence  of  the  Agent.  On  argument,  the 
Committee  decided  that  as  Mr.  Eddy  was  claimed  to  be  author- 
ized by  the  Corporation,  the  examination  might  proceed.] 

When  we  got  down  towards  Billerica,  it  was  jery  evident 
that  there  had  been  a  sudden  change  in  the  water,  and  myself 
and  my  associate  expressed  a  considerable  desire  that  Col. 
Baldwin  should  bo  careful.  Mr.  Eddy  was  present,  and,  in  his 
presence,  I  charged  him  with  having  drawn  the  water  down  for 
some  purpose.  Seeing  the  water  down,  I  felt  that  there 
was  danger  that  the  general  slope  would  not  be  established. 
We  expressed  that  opinion  to  Mr.  Baldwin,  in  the  presence  of 
Mr.  Eddy.  He  apparently  censured  Mr.  Eddy.  Jhere  were 
some  pretty  warm  words. 

Q. — State  the  whole  conversation  in  relation  to  this  sudden 
fall  of  the  water,  or  drawing  off  of  the  water  from  the  Mill- 
pond. 

A. — I  should  not  want  to  repeat  all  the  language  that  passed. 
They  got  pretty  warm  about  it,  and  I  showed*  a  good  deal  of 
interest  about  it.  My  constituents  and  I  had  such  assurances 
from  Col.  Baldwin  that  I  felt  satisfied  for  my  constituents.  In 
consequence  of  what  took  place  on  the  River,  there  was  a  delay 
of  two  or  three  weeks. 


^fTJ^SuTon  ot  Mr.  Child  argued  that,  Col.  Baldwin  being  the 
A^'nf^^lJ^^Se  Agent  of  the  Corporation,  his  conversation  might 
^rporation,  w-  j^^  repeated,  though  nut  made  in  the  presence 
of  Mr.  Eddy.  The  Committee  ruled  that  such 
evidence  was  incompetent.  Mr.  Child  desired  that  an  excep- 
tion to  the  ruling  should  be  noted. 

Witness. — In  consequence  of  what  took  place  on  the  River, 
I  suppose,  there  was  a  delay.  *Wo  did  not  proceed  to  the  sur- 
vey for  some  two  or  three  weeks.  My  opinion  was,  at  the  time, 
and  is  now,  that  Col.  Baldwin  meant  to  act  impartially.    I 
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n^Ter  heard  any  body  say  that  the  survey  Tras  not  executed 
according  to  the  mutual  satisfiiction  of  the  parties.  We  never 
got  to  that  point  of  \ising  any  tiling.  Oen.  Micah  M.  Butter 
and  I  were  agreed  on  the  subject  of  the  charge  against  Mr. 
Eddy. 

I  know  but  very  little  about  the  first  survey.  In  1811, 1 
understood  there  was  a  survey.  I  saw  the  plan,  and  had  it  in 
my  possession.  It  now  lies  in  my  possession.  [Witness  iden- 
tified a  plan  as  that  which  he  presumed  to  be  the  plan  of  the 
survey  made  by  Col.  Baldwin.]  There  was  no  bench  made  in 
the  neighborhood  of  the  Dam,  at  the  general  survey.  Perma- 
nent benches  were  made  in  a  great  many  places.  There  was 
what  was  supposed  to  be  a  bench,  upon  a  certain  rock, — made 
prior.     I  would  not  say  what  the  level  which  it  indicated  was. 

[  To  Mr.  Mellen.'] — ^This  bench  was  not,  that  I  am  aware  of, 
made  a  starting  point,  or  used,  in  this  survey. 

[  To  Mr.  Child.'] — I  thought  the  chief  engineer  was  a  very  ac- 
complished man — ^kept  good  order,  and  people  quiet,  about  him, 
and  attended  to  his  business.  I  knew  nothing  about  the 
science.  I  never  heard  any  objection  to  the  survey,  from  any 
quarter.  We  .got  our  plan,  and  paid  for  it,  and  that  is  all  the 
good  it  did  us.  It  was  used,  mutually,  in  the  Committee  of  the 
Legislature,  when  both  parties  appeared;  and  both  parties 
relied  upon  it ;  and  there  were  no  objections  to  it  from  any 
quarter. 

I  cannot  say  that  all  brooks  and  rivulets  that  empty  into  the 
River,  have  diminished,  within  my  memory.  There  are  many 
small  streams  that  have  become  dry.  There  is  one  running 
out  frona  the  woods,  at  the  island. 

Q.  Have  the  rivulets  and  small  streams  emptying  into  the 
river  diminished? 

Mr.  Abbott  objected. 

Witness. — I  have  no  means  of  knowing.  I  have  known 
streams — on  my  &rm — ^that  once  afforded  considerable  water, 
but  not  those  which  would  contribute  any  to  this  river. 

22 
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I  know  of  no  change  in  the  altitude  of  the  meadow,  or  any 
part  of  it.  It  is  not  a  very  easy  matter  to  determine.  I  don't 
know  that  my  meadow  is  any  higher  or  lower.  I  think  there 
has,  on  some  meadows,  been  an  effect  of  the  freezing  of  the  ice« 
My  own  opinion  about  it  is  that  on  these  meadows — ^as  far  as 
my  observation  goes — upon  a  grade  of  meadows  higher  than 
mine  is, — there  has  been,  for  the  last  thirty  years,  more  or  less 
meadow  taken  up,  and  some  very  much  injured.  I  attribute 
that  to  the  fact  that  the  grade  of  water  stands  higher,  and  that 
the  top  of  the  soil  has  become  detached  by  the  water  standing 
under.  The  grass  is  growing  coarse.  I  don't  think  that  pro- 
cess has  gone  on  so  extensively  in  our  vicinity  as  on  the  higher 
meadows.  I  had  the  level  of  various  meadows  taken  at  that 
time,  compared  with  the  levels  of  the  River.  I  gave  my  papers 
to  you.  Of  these  masses  of  soil  detached,  I  have,  since  we 
have  been  upon  that  view  with  the  Committee,  discovered  one 
chunk  of  this  meadow,  with  bushes  attached,  near  the  Canal 
Bridge,  in  deep  water.     That  was  the 'only  one  I  saw. 

Adjourned  to  7,  P.  M. 


EVENINa    SESSION. 

Hearing  continued  at  7,  P.  M. 

David  Heard  recalled.     Examined  by  Mr.  Mellen. 

D»Tid  Heard  w-  ^  ^^^^cr  kncw  any  thing  about  the  survey  made 
caiM.  previous  to  1811,  and  I  never  knew  any  thing  about 

that,  before  the  plan  came  into  my  hands. 
I  measured  the  height  of  the  stone  Dam  of  1828  :  I  have  no 
memorandum  or  recollection  of  it.  I  have  also  seen  it  measured 
by  others.  I  think  Newell  Heard  measured  it,  one  time.  The 
flash  board  in  1833  was  a  12  inch  flash  board.  Shortly 
after  that  time,  I  was  down ;  the  12  inch  flash  board  was 
cut  down  to  about  8  or  9  inches;  and  I  have  never  seen 
it  any  higher  than  that,  till  I  have  been  down  there  this  Sum- 
mer. I  asked  Mr.  Talbot,  in  the  presence  of  Mr.  Chase,  and 
others  of  the  Committee — the  flash  board  was  down  almost  all 
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the  way  across, — ^what  was  the  height  to  which  he  pretended  to 
keep  the  flash  board.  He  said,  about  8  inches.  I  have  seen 
the  present  flash  board  measured.  It  was  about  eleven  inches. 
I  was  there  the  other  day.  From  1834,  to  the  present  time,  I 
have  occasionally  been  there ;  aiid  I  have  never  seen  it  but  about 
eight  inches. 

I  saw  Mr.  Heard  measure  it  with  his  paddle.  I  could  only 
verify  his  statement.  There  was  very  little  water  running  over. 
It  was  just  dripping  over  the  top  of  the  flash  board,  at  that 
time.     It  seemed  to  be  about  as  level  as  it  could  be,  that  time. 

I  have  never  received  any  compensation  for  damages  done  to 
my  lots.  I  have  made  attempts  to  recover  damage,  several 
times,  both  as  a  member  of  a  Corporation  and  as  an  individual. 

I  know  of  nothing  more  that  I  suppose  it  could  be  proper  for 
me  to  say. 

Cross-examined  by  Mr.  Abbott. 


Gross-examina- 
tion. 


My  attempt  to  get  compensation  was,  first,  in  1838, 
as  one  of  the  Proprietors  of  the  Meadows  Corpora- 
tion. I  brought  three  or  four  suits,  afterwards,  in  another 
form,  one  of  my  own  and  two  or  throe  others  in  other  individ- 
uals* names,  and  they  were  carried  up.  There  was  no  suit  com- 
menced, till  that  in  1888,  that  I  had  any  concern  in,  except  Mr. 
Baldwin's ;  and  I  was  not  interested  in  that.  My  father  was 
interested  in  that  suit.  It  was  not  in  his  name ;  it  was  in  the 
individual  name  of  Capt.  Baldwin. 

The  plan  made  by  Loammi  Baldwin  was  one  made  by  him — 
I  suppose, — to  be  used  in  a  suit  between  Captain  Baldwin  and 
others. 

Mr.  Talbot  did  not  tell  me  that  the  flash  boards  were  kept 
up  eight  inches,  in  connection  with  any  bolt  in  the  rock.  I 
asked  him.  How  high  do  you  keep  the  flash  boards  ?  and  he 
said,  Eight  inches.  They  were  not  kept  on  perpendicular. 
When  I  speak  of  their  height,  I  mean  perpendicular  height, 
measured  from  the  face  of  the  Dam  to  the  highest  part  of  the 
board.  When  I  said  11  inches,  I  meant  perpendicular  height. 
The  one  now,  I  call  11  inches  high.  I  measured  it,  last  week. 
Mr.  Warren  Nixon  was  with. me.  I  did  not  see  any  of  the  pro- 
prietors.   It  was  at  both  ends  of  the  Dam.    They  were  not 
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esaetly  the  same  height  at  both  ends.  They  wwe  lefal  across  tlie 
t(^ :  it  looked  as  if  newly  trimmed  down.  It  looked  as  if  tevel  all 
the  way  across.  The  edge  of  the  plank  we  saw  up,  looked  thicker 
than  an  inch  board,  I  should  judge ;  I  would  uot  say  accurately. 
It  was  covered  with  water,  at  the  time  I  measured.  The  watar 
was  5  inches  over  the  flash  board,  I  should  think.  I  don't  know 
what  particular  point  was  taken  as  the  level,  at  each  of  those 
bridges.  I  cannot  tell  whether  these  levels  were  all  made  at 
aubstantially  the  same  time. 

Warren  Nixon  called  and  sworn.    Examined  by  Mr,  Mellen, 

IwotS?    ^^^^  ^  reside  in  Framingham.    I  am  sixty-six  years  of 
age.    I  am  a  surveyor. 

I  have  made  certain  measurements  at  the  Dam.  Col.  Heard 
and  Mr.  Simonds  went  with  me.  I  took  the  positions  of  certain 
points  showed  me  by  them. 

The  heiglit  of  the  flash  boards  above  the  top  of  what  is  called 
the  new  Dam,  appeared  to  be  11  inches,  as  near  as  I  could  meas- 
ure, perpendicular  height,  from  the  top  of  the  stone  Dam  to  the 
top  of  the  plank — what  appeared  to  be  the  top  of  it.  This  was 
taken  the  4th  day  of  October, — the  present  year  and  month. 
The  old  Dam  was  represented  and  shown  to  me  by  Col.  Heard 
and  Mr.  Simonds.  The  top  of  it  appeared  to  be,  as  near  as  we 
could  judge,  on  tlie  average,  1  ft.  4J  in.  lower  than  the  top  of 
the  new  stone  Dam.  I  do  not  include,  in  that  measurement,  the 
flash  boards.  Adding  the  flash  boards  makes  11  inches  to  be 
added.  I  could  just  see  the  top  of  the  old  Dam,  under  water. 
It  appeared  to  be  a  cap-sill,  under  water.  They  went  on  it,  and 
held  a  red  flag.  I  only  saw  an  appearance  of  a  cap-sill.  I  did 
not  see  any  holes  in  it.  I  didn't  see  the  plank.  It  had  the 
appearance  of  a  timber,  lying  along.  The  water  was  consider^ 
ri)ly  ruffled  by  the  wind;  and  it  was  difficult  for  me  to  see. 
We  took  the  level  of  the  sill  of  the  old  locks,  East  of  the  River, 
we  found  the  breadth  and  height  of  them,  and  the  top  of  the 
Dam,  compared  with  other  points.  I  found  the  top  of  the  Dam 
3  feet  3J  inches — not  the  flash  boards,  but  the  top  of  the  Dam 
— ^liigher  than  the  top  of  the  sill — the  stone  sill,  it  appeared  to 
be — of  the  lock  East  of  the  River.  There  appeared  to  be  very 
little  difference  in  the  height  of  the  new  stone  Dam,  in  the  points 
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we  took.  It  being  tinder  water,  we  could  not  examine  very 
exactly.  We  found  J  inch  diCFerenco  in  the  two  end*,  at  the 
places  we  took;  but  we  could  not  tell  exactly.  There  was 
about  5  inches  of  water  on  the  top  of  the  flash  board,  at  that 
time. 

I  took  an  observation' from  the  top  of  the  bolt  shown  me  in 
the  rock — that  was  as  nearly  as  I  could  judge— I  mean  a  bolt 
in  the  rock  a  little  way — perhaps  some  two  or  three  rods — above 
the  Dam.  We  found  that  agreeing  very  nearly  wilh  the  top  of 
the  flash  board — the  top  of  the  bolt.  In  order  to  be  perfectly 
correct,  I  should  like  to  make  two  or  three  trials,  and  take  the 
average ;  but  this  is  as  exactly  as  I  could  do  it  at  one  trial. 
Again,  if  I  should  take  it  accurately,  I  should  want  the  water 
to  be  down  so  that  I  could  see  it  more  perfectly.  I  intended 
these  to  be  accurate :  I  cannot  put  quite  that  dependence  upon 
them  as  if  I  had  taken  two  or  three  observations,  and  taken  an 
average  of  them.  I  think  they  are  nearly  correct,  or  quite  so 
— ^I  don't  know  why  they  are  not. 

On  the  13th  and  14th  of  October,  I  took  the  levd  of  the  sill 
in  the  lock  West  of  the  Rivor.  It  appeared  to  be  wooden  sills. 
Th^re  were  two  locks.  They  were  very  nearly  alike — appeared 
to  be.  Those  sills  were  Ave  feet  lower  than  the  top  of  the  fla^ 
board.  These  sills  appeared  to  be  of  wood — I  examined  them 
with  an  iron  rod,  to  see  whether  they  were  wood  or  stone.  At 
this  time,  the  14th  of  October, — I  cannot  tell  exactly, — the 
water  was  about  a  foot  over  the  flash  board,  about  8  inches 
higher  than  the  first  day — ^not  exactly — I  didn't  measure  it  to 
take  any  exact  day.  Tlie  14tli — tliat  is  to-day — it  had  fallea 
considerably.  It  was  lower ;  I  took  some  observations  to-day, 
of  the  water  in  the  Canal,  West  of  the  River.  At  tlie  request  of 
Mr.  Child,  I  examined  this  Canal  between  the  two  locks  on  the 
West  side,  in  order  to  find  the  bottom  of  the  Canal,  it  having 
4)een  represented  to  me  that  those  wood  sills  were  not  the 
bottom.  I  think  it  is  about  a  hundred  feet  from  the  East  to  the 
West  lock.  The  West  and  East  are  nearly  alike.  On  the  West 
lock,  on  the  sills,  I  found  5  feet  7|  inches  depth  of  water.  I 
then  laid  a  plank  across  the  Canal,  5  feet  Easterly  of  the  West 
lock,  and  sounded  along  to  find  where  the  ledge  had  been  blown 
out:  and  the  average  of  the  first  cross-section  was  about  6  ft. 
6^  inches  deep,  when  it  was  5  Xt.  7f  in.  on  the  wooden  sill- 
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The  second  section  5  feet  from  these — 10  feet  Easterly  of  the 
lock — ^was  6  ft.,*  on  the  average.  10  feet  further  East  it  was 
5  ft.  9  in.  10  further  still  was  5  ft.  9  in.  The  next  was  5  ft. 
11  in.  The  next  5  ft.  8  iu.— 6  ft.— 6  ft.  1  inch.— 6  ft.  3  in. 
That  was  the  last  one. 

V  I  estimated  the  top  of  the  sill  to  he  five  feet  lower  than  the 
top  of  the  flash  board.  And  if  you  take  5  feet  from  each  of 
these  sums,  you  will  find  how  much  difference  there  was 
between  the  top  of  the  sill  and  the  bottom  of  the  Canal.  I 
recollect  the  top  of  the  stone  sill  on  the  East  side  was  4  ft.  2| 
inches  below  the  top  of  the  flash  board.  The  top  of  the  wood 
still  was  5  ft.     The  difference  is  9^  inches. 

I  ran  levels  up,  at  one  trial  only,  from  the  top  of  the  flash 
board  up  to  the  Fordway;  and  we  went  out  in  a  boat  and 
sounded  the  water  across  there  and  compared  them  with  a  level 
taken  at  the  side  of  the  River.  We  made  a  mark  upon  a  rock, 
and  then,  by  making  a  comparison  with  the  water  and  the  level 
I  ran  up,  I  found  that  if  the  water  was  on  a  dead  level,  with 
the  top  of  the  flash  board,  as  indicated  in  my  survey, — at  one 
trial  it  would  be  2  ft.  5  in.*  deep  on  the  Ford  way.  That  was  the 
result  of  my  survey :  and  the  depth  of  the  water  on  the  Fordway, 
at  that  time,  was  3  ft.  i^  in.  I  found  that  to  be  the  lowest  place 
in  the  channel  toward  the  West  side,  in  that  Fordway.  I  took 
a  number  of  places ;  and  when  it  was  5  inches  deep  on  the 
flash  board,  at  about  the  same  hour,  these  very  marks  were 
made,  I  obtained  that  result.  This  might  vary  in  going  over 
again  with  it,  and  making  two  or  three  trials.  I  endeavored  to 
have  it  correct,  for  the  time  I  had  to  do  it  in.  This  last  was 
done  on  the  fourth. 

We  went  up  that  evening,  and  measured  the  Fordway  at 
Barrett's  Hill,  in  Concord.  We  found,  when  we  came  up,  after 
our  day's  work  was  nearly  through,  that  the  water  had  fallen  1 
inch  at  the  lower  Fordway.  We  proceeded  immediately  up  as 
soon  as  we  could,  and  went  across  by  moon-light ;  but  we  could 
see  pretty  well,  and  got  a  boat  to  take  us  across.  I  measured 
in  a  good  number  of  places.  I  found  the  water  was  4  ft.  1  in., 
on  that  Fordway,  at  the  deepest  place  shown  us. 

*  At  ibe  time  of  this  sheet  going  to  press,  there  is  some  question  as  to  the 
accnracy  of  the  statement  of  these  two  measurements.    See  Appendix  Z. 
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I  was  requested  to  take  one  measurement  on  Saddle  Rock. 
That  was  October  6th,  at  10  o'clock  in  the  forenoon  on  what 
was  shown  to  be  Saddle  Rock.    It  was  17  inches  deep. 

I  took  some  levels,  at  another  time,  on  the  Meadows.  August 
22nd,  I  found  the  water  on  Saddle  Rock,  (the  mark  on  the  flat 
near  Wliitman  Rice's,  in  Sudbury,  26  rods  Northerly  of  West 
Brook,)  the  surface  of  the  meadow,  on  the  brook,  1.16  ft.  above 
the  wdter.  I  found  the  surface  of  the  soil,  26  rods  Northerly, 
3.10  feet  above  the  surface  of  the  water.  In  the  corn-field  sixty- 
eight  rods  further  North,  it  was  6.65  above  the  surface  of  the 
water.  It  appeared  as  if  sometimes  the  water  might  have  stood 
there,  some.  20  rods  more  Northerly,  on  the  knoll.  North  of 
Whitman  Rice's  cornfield,  7.71.  A  little  further  North,  5.52. 
At  another  point,  one  hundred  and  twenty-three  rods  from 
the  brook,  near  Rice's  barn,  10.52.  I  don't  remember  much 
about  marks  of  stagnant  water.  There  was  some  talk 
about  it  in  the  low  ground.  The  grass  appeared  to  be 
pretty  poor.  It  did  not  appear  to  bo  worth  mowing.  They 
were  poor  grasses  on  the  low  part.  Where  it  was  up  to 
10.62,  there  was  a  mixture  of  grasses, — some  of  it  pretty  good 
grass,  some  not  so  good. 

I  went  from  here  to  Baldwin's.  I  went  down  to  a  ditch  that 
ran  into  the  River.  The  water  set  back  in  ;  and  from  there  we 
measured  Easterly,  in  Alfred  Cutting's  land,  forty-two  rods;  and 
the  land  was  5.45  higher  than  the  water  in  the  River.  I  dou't  re- 
collect about  any  appearance  of  stagnant  water,  there.  I  found, 
fifty-seven  rods  from  the  ditch,  land  8.12  higher  than  the  water 
in  the  ditch.  There  was  no  water.  There  were  some  grasses. 
There  were  fair  samples  of  grass  that  grew  in  this  place.  Mr. 
Child  took  some  samples  of  the  grass.  At  another  place,  72 
rods,  the  soil  looked  as  though  the  water  had  stood  upon,  and 
injured  it. 

Cross-examined  by  Mr.  Abbott. 
croas-examina.     ^.s   to   tliis    measurement    on   the   old   Dam : — I 

tion. 

went  to  the  end ;  and  my  companions  were  m  a 
boat,  and  took  the  staff*.  I  went  as  soon  as  I  could,  and  they 
showed  me  what  had  the  appearance  of  a  cap-sill  or  timber, 
which  they  represented  as  the  top  of  the  old  Dam.  It  did  not 
appear  to  be  well-defined — I  couldn't  tell.     We  took  measure- 
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ments  towards  the  West  end  and  towards  the  East  end.  We 
did  not  in  the  centre.  This  1  foot  4|  inches  was  about  the 
average.  I  found  one  end  of  the  stone  Dam  lower  than  the 
other.  Did  not  ascertain  how  the  centre  of  the  stone  Dam  was. 
I  found  the  flash  boards  and  the  iron  bolt  about  even.  There 
was  no  material  difference  in  their  height.  The  measurements 
of  the  depths  of  the  canal  were  the  depth  of  the  water.  If  yoa 
compare  the  depth  of  water  in  this  place  with  the  depth  of 
water  on  the  sill,  you  get  the  difference.  These  measurements 
were  West,  up  in  the  Canal,  between  the  two  locks.  No  boat 
could  get  into  the  canal  except  over  the  mitre-sills.  The 
getting  in  of  boats  would  be  controlled  entirely  by  those  sills,  I 
should  think. 

The  2  feet  5  inches  deep  I  mentioned,  was  at  the  lowest  place. 
The  channel  was  at  the  West  side.  It  was  deeper  there  than 
on  the  other  side,  or  in  the  middle,  so  that  at  a  dead  level 
from  the  top  of  the  flash  boards,  in  the  deepest  part  of  the 
Ford  way,  the  water  would  be  but  2  feet  5  inches  deep.  I  don't 
know  any  thing  about  the  depth  of  water  of  the  canal-boats. 

About  nine  in  the  morning  was  the  first  observation ;  and 
when  we  came  back,  on  the  way  home,  we  stopped  there,  just  at 
night.     I  did  not  notice  whether  it  had  fallen  at  the  Dam,  any. 

At  Barrett's  Bar  there  appeared  to  be  a  place  with  gravel  on 
it.  The  place  4  feet  and  some  inches  was  not  a  great  way 
across.     There  is  some  current  there  now — considerable. 

David  Heard  recalled.     Examined  by  Mr,  Mellen. 

Dajid  Heard  re-  J  j^eld  the  flag-staff  ou  thc  top  of  the  timber  on  the 
old  Dam.  That  timber  continues  across  tlie  stream 
from  near  the  stone  work  on  the  North  side,  to  near  the  West. 
The  timber  was  short,  but  seemed  level.  I  held  it  as  correctly 
as  I  could. 

A  bolt  was  pointed  out  by  Mr.  Faulkner,  about  the  time  of 
the  survey.  I  could  not  say  the  exact  time.  He  had  more 
than  once  referred  to  it.  He  went  in  the  neighborhood  of  this 
rock.   He  went  on  the  rock,  and  striking  down  his  cane,  said — 

Mr.  Abbott  objected. 
Upon  argument, 
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The  Committee  decided  that  the  testimonj  must  be  confined 
to  the  fact  of  the  bolt  being  pointed  out. 

Witness. — ^I  did  see  a  bolt  on  the  side  of  the  rock,  put  in 
horizontally,  old  and  rusty,  and  looking  as  if  it  had  some  head 
to  it.  It  appeared  to  have  been  in  the  water  some  years. 
That  I  saw  the  other  day  was  perpendicular,  and  seemed  a 
new  bolt — an  entirely  different  bolt. 

Cross-examined  by  Mr.  Abbott. 

2JJ;»^»~*°«*-  I  think  the  old  bolt  was  farther  in  the  River.  It 
was  Southerly  of  Faulkner's  house.  I  cannot  say 
but  it  is  the  same  rock«  Part  of  tlie  top  of  the  rock  baa 
evidently  been  blown  off.  Tlie  old  bolt  was  in  that  ledge  some- 
where. The  rock  was  two  or  three — three  feet — over  on  top, 
and  a  plank  to  it  from  the  shore.  I  cannot  tell  which  way  it 
was  from  the  present  bolt.  I  could  not  tell  whether  it  was 
further  into  the  stream,  or  not.  I  would  not  swear  as  to  it. 
I  do  not  recollect  whether  it  was  furtlier  into  the  stream,  or 
not,  or  whether  further  up  or  down.  It  was  under  water,  I 
should  say,  six  inches.  My  impression  is  that  it  was  a  foot  and 
a  half  from  the  top  of  the  rock.  The  rock  appeared  to  be-  in 
its  natural  position.  The  top  was  a  little  rounded.  I  saw  it 
several  times.  I  saw  it  after  the  survey.  I  saw  it  in  1834.  I 
have  not  seen  it — I  think — in  twenty  years. 

Warren  Nixon  recalled  by  Mr.  Mellen. 

The  mcasuren 
the  lock-gates. 


Www    Ninm  ^hc  measurements  I  took  to-day  were  all  between 


Cross-examined  by  Mr.  Abbott. 

otMB^nmint.    rj^i^2Li  docs  not  altcT  the  fact  in  reference  to  the 
necessity  of  the  boats  going  over  the  sills. 

Adjourned  to  meet  at  the  State-House,  in  Boston,  at  2, 
P.  M.,  of  Wednesday,  Oct.  19th. 

23 
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FIFTH      DAY. 

Wednesday,  October  19th. 
Committee  met,  according  to  adjournment,  at  the   State 
House,  Boston,  on  Wednesday,  Oct.  19th,  at  2,  P.  M. 
All  the  members  of  the  Committee  present. 


IKMnnCBNTAET 


Mr.  Mellrn  introduced,  as  evidence,  Extracts  from 
ExtrtM-ta  fw>in  ^^^  Re^ords  of  the  Toum  of  Sudbury^  including 
wd.  of  sud.  copies,  therein,  of  certain  Orders  of  the  General 

Court.     [Appendix  A.] 


£SJd?of*BiC  ^'*-  FRENCH  introduced,  as  evidence,  certain  Ex- 
"•«***•  tra4:t8  from  the  Records  of  the  Town  of  Billerica. 

[Appendix  B.] 

Charter  of  Mid-  ^^'  Child  iutrodticed,  as  evidence,  Mass.  Special 
llSrfSruojaS;  Laws,  Vol.  I,  p.  465,  being  the  Act  of  June  22d, 
i7»8.  1793^  granting  the  Charter  of  the  Proprietors  of 

the  Middlesex  Canal.     [Appendix  C  (1).] 

Mr.  Child  stated  that  the  iPetitioners  should  especially  rely 
on  the  2ttd  section  of  the  Law,  which  was  read.  He  claimed 
that  the  remedy  provided  was  rendered  entirely  delusory. 

Aft  of  Feb  18  ^^^  ^^  ^®^*  ^^^^^  n95y  Mass.  Special  Laws,  Vol. 
iTW.  //.^  p^  26,  was  also  read  and  introduced  as  evi- 

dence.    [Appendix  C  (2).] 


i7iS!^dS?eptiT?  ^^'  Child  remarked  that  in  this  legislation  a 
marked  distinction  was  made  between  the  action 
taken  with  reference  to  the  Canal  and  to  Concord  River,  that, 
by  this  and  other  false  pretences,  the  people  of  Middlesex 
County  were  lulled  into  security,  not  apprehending  the  use  to 
be  made  of  the  River,  and  that  their  negligence  in  the  matter 
was  thus  accounted  for. 
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TIio  Chairman  questioned  the  materiality  to  the  issue,  of 
proof  of  this  nature,  further  than  appeared  from  evidence 
already  received, 

£rM»roTiWtoSt  ^^'  Mellen  argued  that  the  course  of  legislation 
legisiadoa.  ^^  ^j^^  subject,  as  eviuccd  by  the  extracts  presented 
from  the  Special  Laws,  sliowed  an  improvident  legislation, 
which  demands  a  remedy  from  the  Legislature. 

iMpondento'  ]^|.^  BuTLER  replied  that,  however  fraudulent  might 
have  been  the  original  action  of  the  original  owners, 
among  whom  were  men  of  the  very  highest  character  and  repu- 
tation in  the  Commonwealth  at  that  era, — the  parties  now  in  pos* 
session  of  the  Mills  are  innocent  purchasers,  who  bought  under 
the  countenance  of  legislation  against  which  not  even  a  petition 
at  that  time  appeared. 

Half  a  century  had  been  allowed  to  elapse  between  the  per- 
petration of  the  alleged  fraud,  and  the  protest  against  it. 

^BvISSV"    ^f*  Child  introduced,  as  evidence,  Mass.  Special 

Aeteof  June26    Laws,  VoL  ILy  p.  241,  Act  of  2bth  Juncy  1798. 

iSolandMa^i  [Appcndix  C  (3)];    id.  Vol.  11.  p.  342,    Act  of 

^'  ^^-  Jan.  25th,  1800.    [Appendix  C  (4)]  ;   id.  Vol.  III., 

p.  131,  Act  of  March  2, 1803.     [Appendix  C  (6).] 

i^denta^  thS  ^^'  Abbott  called  attention  to  the  fact  that  accord- 
^n«dto*i7M  "  i"8  to  the  testimony  of  Thcophilus  Manning  [p.  76] 
'^*  the  opening  of  the  Canal,  from  Concord  River 

toward  Chelmsford,  was  in  1794  or  1795. 

piy""^hit*u*'ra  ^^-  Mellen  replied  that  although  such  was  the 
throiighour°t4u  case,  the  Canal  was  not  opened  on  the  East  side  till 
1804.  1804,  after  the  legislation  referred  to. 

DocuirairrART    ]y[j.^  Child  introduced,  as  evidence,  Mass.  Special 

^of  June  10th,  Laws  J  Vol.  /F.,  p.  182,  Act  of  June  10th,  1808, 

B«oh«ofMarch  [Appendix  C  (6)]  ;  Resolve  of  March  4th,  1809, 

[Appendix    D],  granting  a  portion  of  the  public 

lands  to  the  Middlesex  Canal  Co. ;  Mass.  Special 

iSw"™^®'""'  Laws,   Vol.  IV.,  p.  239,  Act  of  June  19M,  1809, 
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S!Mif*~^  [Appendix,  C  (7)]  ;  id.  Vol.  IT.,  p.  810,  Ad  of 
February  1st,  1811,  [Appendix,  C  (8)];  id.  p.  471, 

i&^lsT^  [Appendix  C  (9)],  id.  p.  472,  [Appendix  C  (10)]  ; 
Ads  of  February  26//i,  1813 ;  id.   Vol.   F,  p.  44, 

iSS»,l8i5*™^  ilel  of  February  lltt,  1815,  [Appendix  C  (11)]. 

Mr.  Child  further  ofiTered  a  Report  by  Mr.  Eddj,  Agent  di 
the  Canal  in  1843,  which,  he  claimed,  was  recognized  by  the 
Directors  and  Proprietors,  as  expressing  their  views  and  wishes. 

The  question  of  the  admission  of  the  latter  document  was 
deferred. 

JJ*J^.JJf^  Petitioners'  counsel  offered  in  evidence  a  plan  of 
«to,  ISM.  survey  of  the  Concord  and  Sudbury  River  Meadows, 

made  by  Loanimi  Baldwin,  1834,  which  was  admitted  by  consent. 
[Appendix,  Plan  II.] 

roJlL/rtTL^BSd-  ^  P'^"  ^f  survey  of  the  Meadows,  made  by  Loammi 
«tn.in]8ii.  Baldwin,  for  ^e  in  the  case  of  David  Baidwin  vs. 
John  L.  SttHivaUy  et  als.,  in  1811,  was  oflbred  by  the  counsel 
for  the  Petitioners. 

Mr.  Abbott  objected  to  the  admission  of  the  latter  survey  oa 
liie  ground  of  entire  want  of  proof  of  its  authenticity. 

Mr.  Mellbn  argued  that  the  correspondence  of  the  plan  of 
1811  with  that  of  1834,  just  admitted,  attested  its  genuineness, 
that  Mr.  David  Baldwin  was  one  of  the  Sudbury  Meadow- 
owners,  and  that  this  plan  was  presented,  afterward,  at  the 
time  of  the  pendency  of  the  suit  named,  to  the  Sudbury 
Meadow-Owners'  Corporation,  and  came  into  the  possession  of 
David  Heard  as  the  regular  Agent  of  the  Corporation. 

Mr.  Abbott  replied  tliat  no  man  living  could  testify  to  the 
making  of  the  Plan,  that  it  was  ex  parte,  and  in  the  possession 
of  a  party  hostile  to  the  Respondents.  Even  if  used  at  the 
trial,  as  stated,  the  issue  of  that  suit  was  hostile  to  the  party 
who  it  was  claimed  had  presented  it. 

Bcijected.  Upou  furthcr  argument,  the  Committee  rejected  the 

Plan,  as  inadmissible. 
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Mr.  Child  desired  timt  a  minute  might  be  made  of  the 
presentation  of  this  plan,  as  made  by  Loammi  Baldwin,  in  the 
ease  of  Baldwin  vs.  Sullivan,  by  agreement  of  parties. 

David  Heard,  beings  recalled^ 

Sitod.*^^  '*"  Testified  that  he  received  the  Plan  at  some  time 
priw  to  1820. 

It  was  agreed  that  no  objection  should  be  made  to  the  admis- 
sion of  the  Records  of  tiie  Middlesex  Canal  Company,  on 
account  of  the  time  at  which  they  should  be  presented  as 
evidence. 

SdbAii^aJ^^to  P*^  ^^^  course  of  the  presentation  of  the  Petition* 
Middii'^'canah  ^^'  ^^^^'  ^'^®  Deed  ft  om  Thomas  Richardson  to  the 
Proprietors  of  the  Middlesex  Canal  was  informally 
introduced,  as  evidence,  with  the  consent  of  the  Respondents' 
Counsel.     [Appendix  L.] 

With  the  exception  of  the  three  documents  above  named, 
the  case  for  the  petitioners  here  rested. 


CASE  FOR  THE  RESPONDENTS.^ 

OPENING  IN  BEHALF  OP    T^B  RESPONDENTS. 

^iTn^  ^  ^^'  Butler  opened  the  case  for  the  Respondents, 
substantially  as  follows  : 

StottoneM.  *^'  "^^^^  claim  of  the  Proprietors  of  the  Meadows,  as  they 
state,  is  this:  that  they  were  possessed,  prior  to 
1798,  of  certain  very  valuable  meadows,  upon  which  a  very  ex- 
cellent quality  of  grass  grew,  and  which  were  worth  some  hun- 
dreds of  dollars,  or  more,  per  acre  ;  that  these  meadows  were 
never  flowed  in  the  Summer,  or,  if  the  water  came  upon  them 
by  accident,  it  was  immediately  drained  oflF,  and  they  became  so 
dry  and  hard  as  to  be  travelled  and  teamed  over  in  almost 
every  part ;  that  in  1798  the  Dam  at  Billcrica  was  raised, — 
there  having  been  a  dam  there  since  1708  ;  and  that,  this  ad- 
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dition  being  made  to  its  height,  the  water  was  so  raised  as  to 
affect  the  meadows  above,  but  that  they  were  not,  thus, 
much  damaged ;  that  from  that  time  their  meadows  have 
remained  in  tiie  same  condition ;  that  there  was  the  same 
growth  of  good  grass  ;  that  tliey  were  still  as  dry  as  before,  no 
difference  being  perceptible  ;  that  in  1828  the  Dam  was  again 
raised,  and,  from  that  time  to  the  present,  water  has  flowed 
upon  the  Meadows ;  that  the  owners  have  been  unable  to  get 
the  hay,  in  many  seasons  ;  that  the  land 'has  been  growing  soft ; 
that,  in  the  Winter,  the  ice  has  taken  up  the  grass, — which  was 
never  before  the  case  ;  that  in  the  Summer  the  crop  has  been 
entirely  ruined  in  many  seasons,  and  in  others  has  become  so 
coarse  as  to  be  perfectly  worthless;  and  that  the  addition  in 
height  made  to  that  Dam  in  1798  and  1828  amounted  to  from 
twenty-eight  to  thirty  inches. 

Their  proofi.  "^'^^^  ^'^^J  attempt  to  Substantiate  in  two  ways ; — 
first  by  bringing  a  number  of  old  men,  who  have 
given  their  remembrances,  testifying  that  they  observed  this 
great  change  at  the  time  specified,  and  that  up  to  that  time 
there  was  no  change ;  and,  second,  by  adducing  certain  meas- 
urements, made  by  Mr.  Richard  Heard. 

The  redress  Upou  this  allegation  and  proof,  the  Petitioners  have 
"*'****•  asked  the  Committee  to  recommend  some  legisla- 

tion, for  their  relief,  against  the  parties  re- 
spondent. 
thS>rr2**'tmS*  ^^'  Butler  believed  the  Respondents  would  be  able 
tionary  blunder.  ^Q  Satisfy  tlic  Committee  that  the  whole  of  this 
evidence  was  one  enormous  traditionary  blunder.  And  he 
meant  to  satisfy  them  of  it  out  of  the  mouths  of  the  very  par- 
ties themselves.  He  would  put  upon  the  stand  the  fathers  and 
grandfathers  of  the  present  proprietors,  and  they  should  refute 
every  thing  their  children  had  averred.  For  more  than  two 
centuries,  these  Meadow-owners  have  been  petitioning  and  suing 
because  their  lands  have,  in  each  generation,  just  at  that  time 
ceased  to  be  productive  and  just  been  ruined ;  and,  for  some 
reason,  from  generation  to  generation  they  are  always  defeated. 
Dam  of  1828  not  ^^  would  bc  showu  that  the  Dam  has  not  been 
KKot'app^  raised  since  1798,  one  inch,  and  that  at  1798  it  was 
ciabiy  raised.  ^^^  appreciably  raised.  This  would  be  proved  by 
accurate  measurements. 
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The  D«m  not  the  ^^  would  Undertake  to  satisfy  the  Committee  that 
ttoMof  the  flow-  ti^Q  bg^  Qf  jjj^  m^Qj.  ^j^  g„^|^  ^j^jjj.  ^]jg  effects  which 

the  Petitioners  allege,  could  not  have  been  pro- 
duced by  any  raising  of  the  Dam. 
S^^i^tfmSl  "^^  examine  the  testimony.    The  Complainants' 
"^-  witnesses  were  men  affected  by  strong  prejudice 

and  strong  feeling.  They  remember  the  scenes  of  their  youth 
as  very  different  from  those  of  to-day.  The  effect  alike  of 
absence  and  of  age  is  to  make  those  scenes  more  extensive  and 
better  than  those  of  the  present. 

The  first  application  to  the  Legislature  for  relief,  by  the  Pro- 
prietors of  the  Sudbury  Meadows,  was  in  1686.  It  was  "  like  a 
vintage,"  up  to  1828,  one  witness  had  testified  ;  yet,  Sudbury 
being  settled  in  1635,  the  inhabitants  made  application  in 
1636,  for  relief  against  the  flowing  of  Sudbury  Meadows  ;  and 
that  application  has  been  kept  up,  in  one  or  another  form,  by 
each  generation,  down  to  the  present  day. 

DoOTMurrAw  Mr.  BuTLER  then  read,  and  introduced  as  evidence, 
Q^tiai  Court**  ^^^  foUowiug  documcnts :  An  Order  of  the  6en- 
1636.  g^c^  Court y  of  September  8thy  1686,  requiring  the 
towns  above  Concord  to  share  with  it  the  expense  of  abating 
the  falls  in  the  River ;  Records  of  the  Colony  of  Massachu- 
setts j  Vol.  /.,  1628  to  1641,— p.  178,  [Appendix  G  (1)J.  The 
<]uestion  then  was  not  between  Billerica  and  Sudbury,  but  be- 
tween Sudbury  and  Concord.  Billerica  was  never  a  part  of 
Concord,  and  the  "  falls  in  the  River,"  referred  to,  were,  the 
Counsel  thought,  at  North  Bridge  and  Barrett's  Bar. 

1644  Order  of  the  General  Courts  November  If^th^lGiiy 
appointing  Commissioners  to  provide  for  draining 

the  Meadows  of  Concord  River.  Records  of  Massachusetts , 
Vol.  II., p.  89.     [Appendix  G  (2)]. 

1645  Declaration  of  the  General  Court,  explanatory  of 
SSLmti^if       ^^^  foregoing  Order,  May  lith,  1645.     Records  of 

Massachusetts,  Vol.  IL,p.  99.    [Appendix  G  (2).] 
This  satisfied  that  generation. 
^^^1672.         Order  of  the  General  Court,  May  15^A,  1672,  ap- 
pointing Committee  to  act  upon  Petition  of  inhab- 
itants of  Concord  and  Sudbury.     Records  of  Massachusetts, 
Vol.  IV.,  p.  628.     [Appendix  G  (4).] 
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Fetiti7o^Me».  ^^^^^^  of  Joskuu  HafHes  and  seveMy-seven  others y 
ftToiYer^rand  ^^odotfhownerSj  Juiy  16/A,  1742.  Ma$8.  Archives, 
colacJl!"**'"  «  PeiUions;'  Vol.  105,  p.  209.  [Appendix  H  (1).] 
Petitton  In  aid.  ^^^^^^^^  9f  Joscph  TuyloT  and  others,  in  aid  of  the 
foregoing,  December  27ih,  1T42.  Idem,  p.  221. 
[Appendix  H  (2)].  To  this  Petition  is  signed  the  name  of  a 
Mr.  Grout,  who  had  the  same  meadow,  the  haying  fr(»Ei  wbieh 
was  like  a  "vintage,"  about  1816. 

oouneii  Beeordf.  Order  of  the  Council,  Janmry  5ih,  1742,  (0.  S.), 
1742,  [0.  8.J  g^a^tjjjg  i-ijg  prayer  of  the  Petitioners,  and  appoint- 
ordew.  jj^g  ^  Commission  of  Sewers  for  the  purposes  of  the 

Petition.    Massachttsetis  Council  Records^  (in  the  office  of  the 
Secretary  of  State),  1742^7,  p.  3,  [Appendix  I  (1)]. 
This  satisfied  that  generation. 

1743.        ^^^  ^f  ^'*^    Council,  Sept.  6th,  174S,  filling  t 
^*'**-  vacancy  in  the  Commission.    Idem,  p.  64,  [Appen- 

dix I  (2)]. 
AdTiciJ®^'  Advice  of  Council,  July  21th,  1763,  in  favor  of 
granting  the  Petition  of  Ebenezer  Roby  and  others, 
Proprietors  of  Meadows,  asking  the  appointment  of  a  commisicm 
to  have  the  care  and  management  of  draining  their  lands ; 
Council  Records,  1761-5,  p.  267,  [Appendix  I  (3)]. 

This  satisfied  that  generation.    The  next  grew  up  in  twenty 
years. 

^^gg         Petition  of  Richard  Heard  and  others.  Meadow^ 
pafcition.  owners,  June  10th,  1789,  complaining  of  obstrue* 

tions  in  the  Concord  River  and  Meadow-brooks,  and  alleging 
that  a  lai^e  tract  was  rendered  of  very  little  value.  Mas- 
sachusetts Archives  QFiles  of  Secretary's  Office^.  [Appen- 
dix I  (4).]  No  complaint  is  made  of  Christopher  Osgood's 
No  complaint,  by  ^^°^  ^^  1708,  but  a  dcsirc  expressed  for  the  reh 
Jra/ofthe"  w  °^^^^1  ^f  obstructions  in  Sudbury  and  East  Sud- 
bury, nothing  being  said  of  Billerica*  Here  appear 
unifom  Ghanc  again  the  names  of  the  peards,  the  family  which 
in'au'ihTgJil^  bas  always  been  prominent  in  this  movement. 
ations.  Every  generation  of  these  Meadow-owners  have 

represented  their  lands  as  of  very  little  value :  tlie  complaint  is 
uniform — the  Meadows  were  always  represented  as  excellent 
in  the  hands  of  the  Petitioners'  fathers,  but  always  very  poor  in 
the  present. 
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^^^^  Adaice  cf   Chumeil  upon  the  foregoing  petition , 

recommending  the  appointment  of  Commissioners 
of  Sewers  for  the  purposes  desired,  Jun^.  2&d^  1789.  Council 
Records,  1789-93,  Vol.  XX.,  p.  60.  [Appendix  I  (6).] 
A  pointment  of  CSwMiiwtdii  to  Joscpk  Ourtis,  William  Rice,  and 
Gommmiuion.  Capt.  Richafd  Heard,  iu  accordance  with  the  fore- 
goings  June  2M,  1789.  Mass.  Archives,  (^Files  in  Secretaries 
office,)     [Appendix  I  (6).] 

In  foar  years,  tliere  was  another  trouble  with  the  Proprietors. 
Petiiion  of  John  Noyes  cmd  fifly-seven  others,  June  4th,  1793, 
Mass.  Archives,  (^Files  m  the  Secretary's  office.)  [Appendix 
I  (7).]  Between  these  last  two  dates,  the  Gommissionei*s  had 
dug  out  the  River,  and  had  laid  the  tax.  The  major  part  of 
the  owners  of  land  prayed  that,  as  the  place  of  some  of  the 
Commissioners  had  become  vacant,  the  vacancy  should  be 
filled,  and  the  power  of  the  Commissioners  so  enlarged  as  to 
enable  them  to  clear  the  obstructions  down  to  and  over  tlie 
Fordway  at  Billerica.  They  did  not  complain  of  the  Dam 
raised  in  1708.  The  name  df  Mr.  Goodenow,  of  Sudbury, 
who,  as  shown  by  the  testimony  of  Mr.  Jonathan  Manning, 
assisted  in  clearing  out  the  Fordway,  was  among  the  signers  of 
this  petition. 

^^^  Advice  of  Council,  June  20M,  1798,  recommending 

a  compliance  with  the  request  of  the  foregoing  pe- 
tition, in  the  appointment  of  a  commission  for  the  purposes 
sought.  CouncU  Records^  Vol.  XXI.,  p.  68,  [Appendix  I  (8)], 
commiMion.  Commission  to  Micah  Goodenow,  Phineas  Gleason^ 

and  others,  in  compliance  with  the  request  of  the 
foregoing  petition,  June  20th,  1793.  Mass.  Archives,  (JFiles  in 
the  Secretary's  office,)  [Appendix  I  (9)]. 

i7»4.        Petition  of  a  majority  of  the  Meadow-owners,  Oeto^ 
patttion.    •        jp^  Yiii^^  1794^     jll^,5.   Archives,   (^Files  in  the 

Secretary's  office,)  [Appendix  I  (10)]»  It  was  in  the  Summer 
of  1794  that  the  Canal  at  Billerica  was  begun. 
pptitionoM  of  "^^^^  petition  complains  of  tho  conduct  of  the  Com- 
i5^rin?***t£  missioners.  The  complaint  most  pertinent  to  this 
jOTdw»y,M  oM.  case  is, — "  6th,  They  have  incurred  a  great  expense 
in  and  about  the  Fordway  in  Billerica,  in  opposi- 
tion to  the  sentiments  of  a  majority  of  the  Proprietors,  from 
which  no  commensurable  advantage  can  be  expected  to  result.''^ 

24 
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It  was  therefore  prayed  that  the  Commissioners  might  be. 
enjoined  from  further  proceedings,  and  another  law  enacted. 
The  signers  to  this  petition,  and  another,  in  aid,  (a  reference 
to  which  is  appended),  were  ninety  in  number.  The  nances 
were  the  same  as  before,  except  that  this  petition  was  not 
signed  by  tlie  Heards. 

febsth.  Feb.  %th,  1794,  CouncU  Records,  Vol.  XXJ.^.i^  131, 

[Appendix  I  (11)}.  The  Governor  requested  advice 
of  the  Council,  in  regard  to  a  petition  that  the  power  of  the 
Commission  should  be  extended  over  the  Fordway  at  Billerica, 
that  they  might  remove  obstructions,  down  to  and  over  the 
Fordway. 

Dec.  IQthj  1794,  Idem,  p.  225,  [Appendix  I  (12)].  The 
Governor  laid  before  the  Council  the  petition  of  a  majority  of 
the  Meadow-owners  in  Sudbury  and  East  Sudbury,  who  con- 
ceived themselves  aggrieved  by  the  proceedings  of  the  Commis- 
.  sioners,  and  prayed  that  they  might  be  enjoined  from  further 
proceedings. 

1796.  ^^^'  1"^^*'  '^^^^^  ^^^^  P-  280,  [Appendix  I  (13)]. 
ftZ^theftSsrei-  Communication,  by  the  Secretary,  to  the  Council, 
'^'  of  request  for  summons,  on  the  above-named  com- 

plaint.    Summons  advised. 

SJSSS'afd^  J<^n.  21st,  1796,  Idem,  p.. 231,  [Appendix  I  (U)]. 
•"•  Hearing  on    tlie   above-named  petition.    Advised 

that  the  Commissioners  be  required  to  render  aa 
account  of  their  proceedings.  A  Committee  was  appointed 
to  examine  their  Report. 

Report  of  Com-  ^^P^^  ^f  Committee,  Feb.  11th,  1795.  Council 
»**^-  Records,  Vol.  XXI.,  p.  244.    [Appendix  I  (15).] 

Mr.  Mellen  objected  to  the  latter  document,  as  incompetent 
evidence. 

Mr.  Butler  argued  its  admissibility.  He  gave  it,  to  show 
the  action  of  the  Commissioners,  and  that  the  inhabitants  were 
warmly  engaged,  at  that  date,  in  this  matter,  and  not,  as  was 
alleged  by  the  Complainants,  asleep  upon  it. 

Objection  overruled. 
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1816.        ^^^  ^^^^  document  in  this  series  was  a  petition  of 
the  next  generation  and  of  some  of  the  present 
Ptttition.  generation  with  them.     Petition  of  David  Baldwin 

and  others^  Meadow-owners^  of  Sudbury  and  East  Sudbury. 
Mass.  Archives.  (^Files  of  Secretary's  Office,')  [Appendix  J.] 
The  date  of  this  petition  is  the  very  time  when,  Mr.  White  said, 
the  getting  of  the  hay  was  like  a  vintage.  Yet  this  paper 
alleges  that  the  Meadows  have  been  rendered  almost  totally  un- 
productive. Among  the  names  affixed  to  it  is  that  of  Mr. 
Grout,  the  father-in-law  of  Mr.  White,  the  owner  of  the  meadow 
No  com  uint  in  ^^®^®  *'^®  "  viutago  "  was.  Tho  Dam  had  then 
1816,  of  the  Dam.  b^^u  built  eighteen  years;  and  not  a  word  is  said 

about  it,  in  the  Petition,  as  a  cause  of  flowage. 
Litigatt^i??  Da.  ^^  1838,  a  ucw  Htigatiou  commenced,  carried  on 
Tid  Heard.  by  David  Heard,  for  the  Meadow  Corporation.    He 

brought  a  still  further  suit  against  Mr.  Talbot,  adversely  de- 
cided in  1856.    The  question  was  one  of  law ;  the  law  was 
decided  against  him  ;  and  he  had  no  remedy. 
pnrchSfJf  Mills  ^^  1861,  tho  prcscut  Mill-owners  bought  their  right 
^eC"'  ^  i»  this  Dam. 

No  suit  against  the  Mill-owners  has  ever  been  successful. 

At  this  point  the  Committee  adjourned  to  9,  A.  M.,  of  Friday, 
October  28th. 


SIXTH     DAY, 

Hearing  resumed  at  9,  A.  M.,  of  Wednesday,  October  19th. 
All  the  members  of  the  Committee  present. 


Mr.  BUtleb  proceeded  with  the  opening  for  the  Respondents. 
^     .     *    *v    He  put  in  evidence  the  Statute  enacted  in  answer 

Opening  for  the  '^ 

SSSSTiid!*'        *^  ^'*®  Petition  of  1816,— il/»  Act  to  incorporate  the 
Proprietors  of  Meadows  in    Sudbury  and    East 
Sudbury.     Special  Laws  of  Massachusetts ^   Vol.    F.,  p.   109, 
Feb.  ISth,  1816.,  [Appendix  K], — alleging  flowage  from  the 
1816.         ^"^®  ^^  Pramingham  to  the  line  of  Concord,  and 
»tion  oAhTsSd-  incorporating  the  Proprietors  of  Meadows  in  Sud- 
pUSr^SS?"      ^^^y  ^"^  ®3st  Sudbury,  for  the  purpose  of  clear- 
ing out  the  Concord  River,  by  the  removal  of  the 
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bars,  sand,  grass,  ei  cetera^  in  the  stream.  The  right  granted 
was,  to  remove  natural  obstructions,  and  to  sue  any  person 
who  should  create  unlawful  obstructions  in  the  River. 
itonpondente  «d.  '^^^^  Rcspoudents  admit  that  the  Meadows  in 
Sli,or*<?1h6  question  have  somewhat  deteriorated.  Tlie  stream 
^■***'"'**  carries  down  with  it  no  sediment.    If  it  did,  the 

Meadows  would  bo  raised,  instead  of  sunken.  These 
Cftusei.  lauds  have  been  under  the  scythe  for  two  hundred 

d?i?tow^Jbf  y^^^i    ^^^   nothing   has   been   put   upon   them* 
ino^*5ciojr  Now,    allowing    two    tons  of  hay  to    the    acre, 

as  the  produce  of  each  year,  every  acre  has  lost 
four  hundred  tons  of  vegetable  matter,  the  replacement  of 
which  would  raise  it  well  out  of  the  water.  The  Respondents 
agree  that  these  Meadows  were  a  series  of  lagoons,  opening  at 
The  Miii-ownen  BiUcrica,  that  the  Pordway  was  a  natural  dam, 
iSSiay*"*  **"*  ^^^  *^^^*  ^*^^*  '^*^  ^^^^  lowered  by  tlie  Proprietors 

of  the  Mills  until  they  have  made  it  as  low  as  die 

bottom  of  the  River  at  Wayland. 
wndei«i*^*I5StoJ  They  agree  that  the  Meadows  are  wetter  than  for- 
^^(An^il^.  roerly ;  and  for  two  reasons.     First, — in  the  olden 

time  the  water  in  the  River  flowed  every  day  in  the 
year,  and  all  day ;  but  now,  almost  all  of  it  is  garnered  up  in  the 
Winter,  and  flowed  out  in  the  Summer,  and  all  of  it  let  down  in 
the  twelve  day-hours  of  the  twenty-four.  There  are  reservoirs 
of  immense  extent, — more  than  five  thousand  acres, — on  this 
River  and  its  tributaries,  for  mill  and  other  purposes.  Twelve 
hundred  acres,  never  l)efore  flowed,  were  converted  jnto  reser- 
voirs in  Long  Pond  and  its  dependencies,  for  the  benefit  of  the 
City  of  Boston  ;  and  it  would  bo  shown  that  the  City  wastes, 
over  its  dam,  much  more  water  than  it  uses.  In  that  reservoir 
alone,  before  the  City  had  begun  to  use  the  water,  twelve 
million  of  gallons  had  been  gathered  in,  and  then  suffered  to 
run  out  upon  these  Meadows,  where,  previously,  all  that  ran  in 
the  Summer-time  could  pass — substantially — through  an  inch 
pipe.  At  the  head  of  every  stream  there  is  a  succession  of  these 
reservoirs.  The  bed  of  the  River  was  intended  to  carry  that 
water  as  it  flowed  in  its  natural  state,  but,  being  dammed  up  in 
Winter,  and  thus  let  down  in  Summer,  into  the  almost  stagnant 
channel,  and,  too,  being  all  thrown  in  in  the  day-time,  the 
quantity  of  water  that  runs  through  the  channel,  and  is  spread 
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upon  the  Meadows,  ia  the  dry  season,  is  more  than  treble  the 
amount  that  formerly  passed. 

HMtdowxnoflmt-  '^^^  Counsel  believed  that  should  the  water  be 
Sat^h^^ttJi  drawn  down  some  feet,  the  Meadows  are  so  far 
luiwithit.  floated  that  they  would  sink  with  the  fall  of  the 
Biver,  and  that  tlieir  relative  level  would  absolutely  remain 
the  same. 

^  ,^    He  then  exhibited  certain  sections  of  the  bottom  of 

Section    of    the 

Rw^  Bhowin*  *'*®  River,  as  compared  with  the  top  of  the  Dam. 
^tJu^a""^  A  section  taken  at  the  Canal  Bridge  at  Wayland, 
[Plate  III, D],  showed,  he  claimed,  that  the  bottom 
of  the  stream  was  a  dam,  to  all  intents  and  purposes,  as  high  as 
the  Dam  at  Billorica,  even  independent  of  the  effect  of  the 
weeds  with  which  the  channel  is  filled.  The  section  at  Bobbins* 
Bar,  [Plate  UI,  C],  shows  that  the  bottom  at  that  point  is  of 
hard  gravel.  Tliis  bar  occasions,  in  its  length,  a  fall  of  five 
inches. 

Mr.  Mellen  claimed  that  the  maker  of  the  plan  had  no  ri^ht 
to  put  in  the  statement  as  to  the  fall,  that  being  an  expression 
of  opinion. 

Mr.  Butler  continued.  The  section  at  the  junction  of  the 
Assabet,  [Plate  III,  B],  shows  that  here,  also,  exists  a  dam,  to 
all  intents  and  purposes — a  mud  bottom,  with  weeds.  That 
at  Barretts'  Bar,  [Plate  III,  A],  shows  that  bar  to  occasion  a 
fall  of  three  and  one-eighth  inches.  All  these  plans  would  be 
Effect  of  the  r^-  thereafter  proved.  With  this  state  of  the  River, 
JStiTn  *"  5?fh  ^'^**  ^^s^  ^^  ^^^  necessary  effect  of  drawing  down 
tiMte«kMn.  ii^Q  water  in  vast  quantities,  from  the  reservoirs 

above  ?    It  would  be  shown,  that,  in  accordance  with  what  was 
to  be  expected,  while  the  open  flood-gates  are  drawing  down  the 
water  at  the  Dam,  it  is  actually  rising,  at  Concord,  in  conse^ 
quencc  of  the  flow  from  the  reservoirs  above. 

feSTth?  ?ute*ff  ^^®s  ^'^®  ^^"^  ^^^^^  **^®  s^'®  ^f  *'^®  ^^^^^  • 

w  rSSU  ?^  Krstj  have  the  Respondents  raised  the  Dam  ?  The 
^''^'iTos.  first  grant  was  in  1708.  In  1710,  Dr.  Toothaker 
itoaTOctum.  ^^g  indemnified  for  the  damage  done  to  his  land  by 
SfDr^TTOtSdwi.  the  Dam.     Any  such  structure  would,  of  course, 
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AdditioBormiui.  affect  land  immediately  adjacent,  as  was  Dr.  Tooth- 
1788.        aker's.    The  Dam  was  kept  up,  and  a  fulling-mill, 

grist-mill,  and  saw-mill  were  used  there,  till  1798, 
SddiS^  GkSS  w'^^n  the  privilege  was  bought  by  the  Middlesex 
M^wdamenetod.  Canal  Company,  a  new  dam  built  and  made  tighter. 

Any  mill-owner  has  a  right  to  tighten  a  dam. 
S'n^.  ""^  ^^  How  high  was  that  Dam  kept  in  1798  ? 
di*"hTf"caif!T"  "^'^^  Respondents'  first  proposition  is,  that  the  Dam 

of  1798  was  built  for  the  purpose  of  filling  the  Canal. 
How  deep  must  they  have  had  water  iu  that  Canal,  in  order  to 
float  canal  boats  ?  [Mr.  Butler  proceeded  to  draw  an  inference 
as  to  the  necessary  depth  of  the  Canal,  at  1798,  from  the  draft  of 
the  canal-boats,  and  the  size  of  timber,  floated  upon  it,  iu  rafts. 
Some  discussion  arose  between  Messrs.  Butler,  Mellen,  and 
Child,  in  regard  to  Messrs.  Jonathan  and  Theophilus  Manning's 
testimony  on  this  point.  See  p.  76,  ei  seq.  and  p.  169,  et  seq.'] 
Without  a  depth  of  from  three  to  three  and  a  half  feet,  the 
Canal  would  have  been  useless,  especially  as  a  greater  head  of 
water  was  demanded,  in  order  to  force  the  current  twenty  miles 
in  one  direction,  and  six  in  another,  than  simply  to  fill  the  Canal 
at  its  mouth.  The  Dam,  therefore,  must  have  raised  the  water 
conisderably  more  than  tliree  and  a  half  feet  above  the  sill  of 
the  Canal  locks.  The  bottom  of  the  Canal,  at  each  of  the 
points  where  it  leaves  the  Mill-poud,  is  of  the  hardest  material, 
— boulder  and  ledge, — incapable  of  being  filled  up  or  deepened. 
The  bottom  of  that  Canal,  is,  at  the  present  time,  on  an  average, 
less  than  3  ft.  4  in.  below  the  top  of  tlie  present  flash  boards, 
the  deepest  place  at  one  side  being  3  ft.  4  in.,  and  at  the  other 
3  ft.  9  in.,  so  that  the  Dam,  to-day,  would  have  no  greater 
power  to  fill  those  levels,  than  that  of  1798  must  have  had  in 
order  to  float  the  boats  into  the  Canal.  This  conclusively 
shows  that  the  Dam  cannot  have  been  raised. 
From  the  nee  ^^^^^^  ^^^  ^  ^^^^  "^  ^"11  Operation  wlicu  Mr.  Faulk- 
Mrtmiu/**^"  "®^  oamo  there,  fifty  years  ago,  which  was  supplied 

by  an  open  raceway,  still  in  existence.  The  bottom 
of  that  raceway  is  hard  ledge,  and  cannot  have  been  raised. 
The  Petitioners  claim  that  the  Dam  has  been  raised  twenty-two 
inches,  at  last.  It  was  to  appear,  beyond  all  question,  that  if 
twenty-two  inches  were  removed  from  the  top  of  the  Dam,  it 
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would  be  simply  impossible  to  supply  that  mill  with  water 
through  this  n^ceway. 

Fromtheoidpen-  '^^^^  ^^  ^^  dd  grist-mill.  That  mill  used  the  old 
•tock.  penstock   uuder    the    road,  which   iu  1809  was 

already  au  ^^  old  penstock."  The  Petitioners  assert  that  Dam 
fi  twenty-two  inches  higher  than  that  of  1793,  which  forced 
the  water  into  that  penstock,  which  the  water  could  by  no  pos- 
sibility enter,  if  twenty-two  inches  were  taken  from  the  present 
height  of  the  Dam. 

ffiatory  of  tba  K^^owing  tho  troubles  arising  in  reference  to  the  sub- 
it  ^e"  dSSi,'^  j®<5*>  Jt  became  necessary  for  the  Canal  Company  to 
|jjght*°5f  ^  ascertain  their  exact  rights.  They  had  procured 
£Si8*ofiTw"**  an  Act  authorizing  the  use  of  the  surplus  water, 
for  mill-pririleges. — [See  Appendix  0  (3).] 

Mr.  Child  denied  that  they  obtained  any  right  to  alienate 
the  water. 

Mr.  Butler  replied,  that,  whether  they  had  or  had  not  that 
rightjthey  thought  they  had  it. 

They  knew  the  necessity  of  keeping  the  water  up  sub^ 
stantially  to  a  level  with  the  top  of  the  Dam.  To  fix  its  height, 
they  placed  a  bolt  in  a  rock  of  the  Pond,  at  the  exact  level  of 
the  Dam  and  flash  boards  of  1798.  This  was  in  1826  or  '26. 
They  then  deeded  to  Mr.  Faulkner  the  right  to  draw  down 
the  water,  as  surplus  water,  three-quarters  of  an  inch  below  the 
top  of  the  bolt.  When  the  water  was  drawn  dow^n  to  that 
point,  his  mills  were  bound  to  stop.  So  that  the  bolt  became 
an  object  of  interest  to  the  Proprietors.  There  is^  a  little 
groove  upon  the  bolt,  to  indicate  the  three-quarters  of  an  inch 
below  its  top.  The  deed  to  Col.  Faulkner,  from  the  Canal 
Company,  is  on  record,  and  shows  the  use  of  this  bolt  as  a 
mark. 

The  Respondents  would  bring  witnesses  who  had  known  this 
bolt  before  and  after  the  erection  of  the  Dam  of  1828. 

^    ^     This  testimony  to  the  level  of  the  Dam  is  that  of 

Lereln  taken  be-  "^ 

fore  i«»  not  to  the  water  itself,  and. is  to  be  depended  on.    The 

be  relied  on.  '  r 

levels  of  ancient  surveys  are  nqt  safe  evidence.  At 
the  present  time,  the  art  of  leveling  is  so  well  understood  that 
such  surveys  can  be  taken  with  great  accuracy.    But  so  little 
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skill  had  been  attained  in  it,  in  this  coantry,  in  former  days, 
that  it  was  necessary  to  send  to  England  for  a  man  competent 
to  take  a  level  for  the  Canal.  Tlie  first  levels  yaried  over 
twenty  feet.  All  tlie  old  levels,  th^^refore,  taken  previous  to 
1820,  are  very  little  to  be  relied  upon,  for  any  long  distance. 
The  level  of  the  Merrimac,  at  the  point  where  the  Canal 
reached  it,  was  tliirty  feet  lower  than  the  Dam :  and  yet,  it 
was  expressly  provided  in  the  Act  of  Incorporation,  that  the 
Canal  should  not  take  water  from  the  Merrimac, — ^which  would 
have  had  to  run  up  thirty  feet,  to  cross  the  Concord. 

Mr.  Child  said  that  no  survey  was  taken,  before  the  grant. 

Mr.  BmiiEB  answered,  that  it  cannot  be  credible  that  such  an 
enterprise  would  have  been  undertaken  witliout  some  sort  of 
preparatory  survey. 

Th«  Dam  doM  ^^^  Dam,  thcu,  has  not  been  raised.  Now,  does  it 
itte/fbote  the  ^^^^^  ^^^  watcr  abovc  the  Ford  way  ?  Not  substan- 
Fordway?  tially.      Tho  Counsel  would    not  anticipate  the 

details  of  the  proof  upon  this  point.  It  would  be  shown,  that 
to  draw  down  the  water  at  the  Dam  thirty  inches,  does  not  sub- 
stantially affect  the  water  above  the  Fordway. 

[A  plan  of  a  section  of  tho  River  at  the  Fordway  was  exhib* 
ited  and  explained.] 

retitionerv'  i«p.'  ^^  regarded  the  alleged  damage  to  the  meadows, 
SSra^^'^to'  the  witnesses  would  be  produced  wlio  had  lived  upon 
Meadows  difput-  ^j^^^  witliout  sccing  the  same  state  of  facts  which 
had  appeared  by  the  Petitioners'  evidence.  It  is 
General  deterio-  worthy  of  uotico  that  whilc  tlie  meadows  have,  ev- 
J5S!*in  tha'JSil  erywhere,  doubtless,  somewhat  depreciated,  in  up- 
'*^*  lands  the  case  has  been  exactly  reversed ;  a  fact 

which  may  be  attributable,  the  Counsel  considered,  to  the  ar- 
tificial improvement  of  the  higher  lands,  in  tiie  progress  of 
agricultural  science.  All  the  surrounding  meadows,  not  only 
in  the  vicinity  of  this  stream,  but  upon  others,  Irnve  been  de- 
teriorating, for  upwards  of  sixty  years. 
„    ^,„  The  Messrs.  Talbot  and  Faulkner  have,  acting  on 

The   MUlownen  '        t        •  i 

KS^fiTt?  ^    ^^^  ^^^^'^  ^^  Massachusetts,  pledged  by  the  Legisla- 
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'tare  and  undisturbed  fpr  sixtf  yjeio^,  p)aQt|9d  tbeir  property 
and  invested  their  money  at  these  MilU..  They  employ  hun- 
dreds of  men  and  women,  in  profitable  eipploywent.  There 
is  no  fault  alleged  against  them.  Yet^  because  of  some  fault 
not  even  of  their  fathers,  it  is  clai^ied,  by  the  Petitioners,  that 
the  Legislature  should  interfere  to  deprive  them  of  their 
property.  And  this  not  for  a  publio  use;  but  for  the  benefit  of 
individual  Meadow-owners. 

The  TCdTMs  ^^^^  Complainants  say  the  Legislature  can  afford 
SSf^Legfaiatuw  remuneration  to  the  Mill-owners.  But  the  Legis- 
todSSiShe'plt*  latnre  has  no  right  to  take  away  the  property  of  an 
SSTto'to^iSli-  individual  and  give  him  remuneration,  ei;;cept  for  a 
ownew.  public  use-^cortainly  not  for  the  benefit  of  the 

Meadow-owners  of  these  to^ns.  Whom  is  the  Legislature  to 
tax,  in  order  to  make  this  remuneration  ?  The  public  ?  What 
public?  The  County  of  Middlesex?  The  people  of  Lowell, 
on  a  sand-bank,  are  to  share  the  expense.  If  the  State 
is  to  make  the  Meadows  of  Sudbury  productive,  by  draining 
them,  Lowell  would  ask  for  an  appropriation  to  make  produc- 
tive her  sand-bank^. 

Mr.  Mellen  objected  to  Mr.  Butler's  remarks,  as  argu- 
mentative. 

Mr.  Butler  replied  that  he  was  giving  his  views  on  the  law. 
[The  Committee  allowed  him  to  proceed.] 

Is  the  tax  to  be  put  on  the  Meadow-owners  ?  No :  it  is  for 
private  purposes ;  and  the  State  has  no  power  so  to  tax  the 
Meadow  Proprietors  without  their  consent.  Their  fathers  found 
fault  with  a  tax  of  hundreds ;  the  execution  of  this  plan  would 
take  their  thousands.  If  all. Middlesex  is  to  be  taxed,  the  people 
of  Lowell  would  be  made  poorer,  not  benefited.  Is  it  the  State 
at  large  ?  The  people  of  Cape  Cod  or  Berkshire  have  no 
interest  in  the  matter. 

Re  Ml  of  the  ^®  ^^^  Charter  of  the  Middlesex  Canal  Corporation 
£5dSSLx*'c»SJ  ^  ^  repealed?  There  is  no  occasion  for  that; 
Co.  roperiiuouB.  ^Jjq  l^^  h^g  already  repealed  it. 

The  Meadow-  Will  the  Legislature  give  the  Meadow-owners  a 
2JS3^theriJht  right  to  clear  out  their  sand-bars?  They  have  a 
to^iear  out  th«  ^^^^  ^^  ^^  ^j^^^^  jj^^  .  ^^^  ^  CorporatioD,  created 

for  that  purpose,  exists  with  full  power. 
26 
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9iM  state  iiM  no  ^^  *^®  BiUerica  Dam  to  be  taken  dow^n?  The 
jowM^  mmof  g|3^  ^f  Massachusetts  has  do  power  to  do  radi  legal 

wrong. 
Jli^iiii!*"  A  basin,  or  reservoir^  of  twentj-two  milee  is  held 
^SSriS^ttl  at  Billerica.  The  system  of  mills,  b^inning  at 
mm  beiwr.  BiHerfca,  is  continued  at  Whipple's  Mills,  and 
tod«iSt7  *tJ  again  at  Massie  Falls,  in  Lowell,  and  the  pmilege 
JJJJJU^i^  of  the  Middlesex  Company ;  and  if  these  establisb- 
Srin'^i^tTM?  ments  depended  upon  their  own  mill-pouds  alone, 
•~**  they  would  not  last  an  hour.    Take  away  the  water- 

power  of  the  Middlesex  Company,  ie  the  mdemnity  to  stop 
then?  When  the  Messrs.  Talboi  and  Faulkner  and  Whip- 
ple, and  the  Proprietors  of  Massie  Falls,  are  indemnified,  it 
has  just  begun.  At  Lowell,  all  this  accumuliited  water-fall  is 
again  employed. 

Rmondents  ^®  Rcspondents  will  spend  as  mueh  money  in 
i^5g*li»*tiS  clearing  out  the  bars,  as  will  the  Petitioners.  It 
•*^  will  be  for  the  benefit  of  both. 


Mr.  BowEBHAN  asked,  if  the  Dam  does  not  keep  the  water 
back,  how  its  removal  could  be  of  any  damage  to  the  Mill-Own- 
ers below. 

Mr.  BuTLEB. — It  does  not  raise  the  water  any  higher,  but 
keeps  it  back  at  that  level.  The  Dam  does  form  a  Reservoir, 
though  that  Reservoir  does  not  reach  Conccnrd.  It  raises  the 
Vater  on  the  Fordway,  five  inches.  The  stream  filtrates  through 
the  weeds ;  and  there  is  not  water  enough,  at  any  time,  in  the 
mill-pond  proper,  without  husbanding  it,  to  keep  a  large  Mill 
in  operation.  [In  answer  to  Mr.  Chase.'\  The  difference,  in 
the  two  cases,  is  that  between  water  running  down-etairs,  or 
down  an  inclined  plane. 

Mr.  Fbbnch  having  understood  Mr.  Butler  to  intimate  that 
the  Meadow-owners  had  not  a  right  to  change  the  natural  posi- 
tion of  the  stream, 

Mr.  BuTLEB  answered  that  his  position  was,  that  the  Legisla- 
ture have  no  right  to  introduce  the  power  of  the  Commonwealth, 
to  aid  the  Meadow-owners  in  cutting  down  the  natural  bed  of 
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the  stream  in  order  to  benefit  themselves  and  injure  the 
Respondents.  That  would  be  injury  to  private  property,  if  ho 
remuueration  is  made ;  and  no  remuneration  can  be  made,  for 
it  is  not  proposed  to  take  the  property  for  public  use.  The 
The  HMdow.  Meadow-owners  would  have  no  right  to  take  away 
Sht'to'^ShlDSI  ™ore  than  the  superimposed  deposits  on  the  bed  of 
S-ttriSSL"^  the  stream. 

Bight  of  flow»f»  The  Mill-privilege  to  overflow  lands,  was  originally 
f  p?b£  bli^T!  derived  from  the  consideration  that  grist-mills  were 
a  great  public  benefit. 

Mr.  BowERMAN. — ^Why  not  reverse  the  rule,  and  take  the 
Mill-owners'  property  for  the  public  benefit  ? 

t2£r*(K  t^  Mr.  BuTLEB. — Because  it  is,  here,  to  inflicfa  wrong 
^^^'  without  a  corresponding  public  benefit.    To  drain 

a  piece  of  land  is  not  a  great  public  benefit,  as  the  grist- 
mill was  held  to  be.  The  rule  grew  up  from  the  fact  that  the 
grist-mill  and  saw-mill  were  indispensable  requisites  for  the 
settlement  of  this  Commonwealth.  Meadow-hay  is  not  a  public 
necessity.  Four  hundred  meadow-owners  are  not  to  be  bene- 
fitted at  the  expense  of  three  hundred  mill-owners. 

The  Chairman  asked,  why  these  Meadows  may  not  be  a  part 
of  the  basin  spoken  of  by  the  Counsel  as  held  by  the  Dam. 

Mr.  Butler. — Because  the  basin  does  not  extend  to  Concord. 

The  Chairman. — ^The  boundary,  then,  is  Concord  ? 

Mr.  Butler  replied  in  the  afiirmative. 

The  Dam  does  not  hold  back  the  water  on  these  lands  in  Sud- 
bury, but  the  natural  obstructions.  At  a  time  when  the  Dam 
was  in  existence,  as  now,  they  used  to  have  to  go  up  the  stream 
to  mow  out  the  weeds,  to  get  the  water  down  to  Billerica. 

Mr.  Chase  asked  if  there  was  any  practical  difiiculty  in  regard 
to  the  removal  of  the  natural  obstructions  in  the  stream, — bars, 
etcetera. 
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Mr.  Butler  replied  in  the  negatire. 

SSS^of^  m  -^*  ^^^  ^^^®  ^f  ^^'  Butler's  address,  the  Chairman 
S?Jm'to»eS  said  that,  since  tlie  question  of  the  possibility  of  a 
^tLtSS^M^^  legal  add  Constitutional  remedy  had  been  raised, 
that  point  should  be  at  once  considered,  as  a  nega- 
tive decision  would  render  further-  investigation  unnecessary. 

Mr.  Mellen  objected  to  such  a  course,  upon  the  ground  thai 
it  would  make  this  hearing  a  finality  in  the  case.  All  that  had 
been  done  would  be  lost ;  for,  if  the  Legislature  should  differ 
from  the  Committee,  but  one  side  would  have  been  heard,  and 
an  entire  new  investigation  would  be  required.  The  Fetitionem 
believed  that  the  same  Legislature  which  can  raise  the  water 
over  the  farmer's  lands,  to  grind  com,  may  take  down  the  water 
when  it  becomes  of  greater  importance  to  raise  the  com  to  be 
ground. 

The  Chairman  asked,  if  the  Petitioners'  case  were  referred, 
by  the  Committee,  to  the  Legislature,  with  the  expression  of 
the  opinion  that  the  Legislature  could  afford  no  remedy,  how 
would  the  Complainants  bo  injured  ? 

Mr.  Mellen  repeated  his  former  statement,  and  added,  that, 
should  the  Committee  so  decide,  the  Supreme  Court  would  one 
day  overrule  them.  If  the  case  should  now  be  fully  heard,  and 
fully  reported,  an  adequate  basis  would  always  exist,  in  the 
facts  so  obtained  and  recorded.  The  matter  could  never  rest. 
The  Petitioners  represent  the  interests  of  thousands  of  meadow- 
owners  in  all  parts  of  the  Commonwealth.  If  there  has  been 
improvident  legislation,  certainly  the  wrong  is  not  to  continue 
forever ;  it  must  be  set  right. 

The  Chairman  asked  if  the  Counsel  for  the  Complainants 
would  made  any  distinction  between  the  Respondents, — innocent 
purchasers, — and  those  originally  benefited  by  improvident 
legislation. 

Tiii?"f  S?qu*i  ^^'  Mellen  deferred  his  answer  to  the  question. 

tionofoompeiiBar  j[q  procecded  further  to  argue  the  right  of  the 

Legislature  to  repeal  its  own  improvident  acts. 
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Where  the  damages  should  be  assessed,  was  a  distinct  matter  of 
inquiry,  depending  npon  several  questions.  In  the  case  of  a 
legal  right,  acquired  by  no  improvideht  l^slation,  the  natural 
mode  of  compensation  would  be  to  make  tlie  parties  benefited 
pay  for  the  injury :  but  if  the  Legislature,  for  the  public  good; — 
and  they  cannot  do  it  in  any  other  way — have  put  up  the  Dam, 
lei  the  Legislature  pay  for  taking  it  down.  The  question  of  the 
origin  of  tlie  mill-privilege  would  be  important,  when  the  subject 
should  be  presented  before  the  Legislature.  If  the  Legislature 
have  caused  the  damage,  perhaps  they  may  think  that  they  should 
defray  the  whole,  or  some  part,  of  die  expense  of  remedying' 
the  wrong. 

The  Chairmak. — Do  you  make  any  distinction  between  this* 
property  of  private  individuals  and  that  of  any  other  private 
persons  ? 

Mr.  Mellen  had  not  considered  the  subject.  He  took  no 
distinction  at  the  present. 

The  Chairman. — ^You  took  the  ground  that  the  restoration  of 
the  Meadows  is  a  great  public  good.  In  that  case,  the  question 
of  the  improvidence  of  legislation  will  be  superfluous, 

Mr.  Melubk. — Except  as  regards  the  source  of  the  indemnity* 

STqul^ttoTdl'  The  Chairman  decided  that,  if  such  a  strong  desire 
fcrwid.  existed,  on  either  side,  to  have  the  case  fully  heard, 

he  should  be  unwilling  to  take  the  responsibility  of  closing  the 
inquiry. 

Mr.  Abbott  desired  to  hear  a  precise  statement  of  the  Pe* 
titioners'  i-equest.  If  they  wished  the  Committee  to  report  a 
special  law,  then  was  the  Legislature  to  take  away  the 
Respondents'  property,  for  the  sake  of  rendering  more  valuable 
that  of  the  Complainants  ?  If  to  make  a  general  law,  then  the 
facts  adduced  were  of  no  particular  importance  or  use.  If  the 
Petitioners  have  the  right  to  drain,  to  the  extent  claimed  by 
their  Counsel,  why  do  they  not  exercise  it?  It  might  be 
doubtful  whether  the  system  of  granting  milt-privileges  would 
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be  allowed  as  constitutional,  wore  it  now  to  be  begun.  But  the 
Commonwealth  has  grown  up  under  it ;  it  is  almost  a  part  of 
our  Common  Law ;  and  the  sjstem  is  beliered  to  hare  been  for 
tlie  benefit  of  the  agricultural  interests  of  the  communitj. 

After  arguing  in  ft^vor  of  the  Committee  at  once  reporting  to 
the  Legislature,  as  suggested  by  the  Chairman,  the  Counsel 
continued : 

lUflpofldeoifl  ad.  The  principle  of  this  case  had  been  incidentally 
thTiftehwiron  raised,  in  regard  to  the  Merrimac  River ;  and  Leg- 

th6       Uerrimfto 

uiTw.  islature  after  Legislature  had  been  vexed  because 

certain  ale-wives  and  shad  did  not  run  above  Lawrence.  A 
fish-way  was  made,  which  no  fish  could  ascend.  It  was  urged 
to  tlie  Legislature  that  the  privilege  had  been  given  improvi- 
*dently,  and,  also,  since  1880,  there  is  an  express  provision 
that  they  may  alter  or  repeal  the  Act,  as  they  pleased.  The 
Legislature  was  finally  induced  to  provide  that  there  should  be 
a  certain  description  of  fish-way  made,  under  a  penalty  of  five 
hundred  dollars  a  day  for  neglect  to  comply  with  the  require- 
ment, and  that  the  proceedings  against  the  Company  owning 
the  privilege,  for  violation  of  this  Act,  should  be  by  indictment. 
The  Company  was  indicted,  and  the  Supreme  Court  decided 
that  the  Act  was  unconstitutional,  and  that  no  law  affecting  the 
case  could  be  made.  Because, — whether  that  legislation  was 
right  or  wrong, — under  the  law  of  the  land,  which  was  as 
binding  as  the  most  wholesome  special  law,  private  rights 
having  been  created,  they  could  not  be  taken  away.  Was  not 
the  matter  in  question  in  the  present  hearing,  so  far  doubtful, 
that  the  Legislature  should  itself  pass  upon  it  ?  Could  the 
Committee,  in  the  light  of  such  decisions  of  the  Supreme  Court, 
say  that  they  believed  the  Legislature  has  the  right  to  make  a 
law  affecting  this  particular  case  ?  As  regarded  the  general 
law,  the  Committee  had  no  power  to  pass  upon  that,  but  upon 
this  case,  only ;  and  in  the  treatment  of  such  a  question,  not 
that  little  section  of  the  Commonwealth,  here  concerned,  but 
the  whole  State,  should  be  taken  into  consideration. 

Mr.  French  called  the  attention  of  the  Committee  to  the 
Resolve  under  which  they  acted. 

The  Petitioners  were  willing  that  the  investigation  should 
close  at  this  point,  if  the  Respondents  would  admit  the  Com- 
plainants' statement  of  the  facts,  as  the  true  state  of  the  case. 
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Mr.  Abbott  decidedly  declined  this  proposition. 

In  reply  to  Mr.  Bowebman's  statement  of  the  duties  of  the 
Committee,  Mr.  Abbott  urged  that  the  Committee  was  bound 
to  recommend  only  such  provisions  as  they  thought  the  Legis- 
lature could  legally  enact. 

After  some  further  argument,  the  Committee  declined  to 
take  the  responsibility  of  closing  the  case,  if  either  side  desired 
that  it  should  proceed.  The  investigation  was  accordingly 
continued. 

m^dSSionrSkl  ^'  French  replied  to  the  question  of  the  Respon- 
tfonew**'*  ^^  dents'  Counsel,  as  to  the  recommendation  which 

the  Petitioners  wished  the  Committee  to  report. 
In  general,  they  desired  to  have  the  water  of  the  Concord 
Biver  run  in  its  natural  channel,  and  in  its  natural  way.  It 
might  not  be  necessary  that  it  should  run  in  that  way  for  all 
the  year.  The  Complainants  supposed  that  if  it  should  so 
run  for  Six  months,  that  length  of  time  in  each  year,  if  they 
were  allowed  their  undoubted  right  to  clear  out  the  channel, 
would  be  sufficient  for  their  purposes. 

First.  The  p»»-  '^^^  Couuscl  suggcstcd  that  the  Committee  should 
STi^SSaSn'of  recommend,  first,  the  passage  either  of  a  general 
the  i>am.  ^^  ^  spccial  Act,  which  should  authorize  the  taking 

down  of  this  Dam,  or  the  opening  of  it,  for,  say, 

six  months  in  the  year. 
Suon^fOT^roJI  Second,  compensation  to  persons  injured, — which 
jurJd.  ^^   '"'  niight  possibly  involve  another  commission. 
Mode  of  com  n-  ^^^7  ^^uld  also  suggcst,  as  thc  least  expensive 
flatioB.  j^n(j  least  injurious  mode  of  compensatipn,  that  the 

Mill-owners  at  Billerica  should  receive  such  indemnification  as 
to  enable  them  to  substitute  steam  for  water-power.  The  latter 
course  has  been  the  practice  in  England.  It  was  not  for  the 
Petitioners  to  dictate  to  the  Committee  their  report.  These 
were  merely  their  suggestions.  They  did  not  believe  that  the 
Proprietors  of  the  Dam  have  a  right  to  keep  the  water  at  the 
height  at  which  they  maintain  it,  and  they  ought  not  to  receive 
compensation  for  the  loss  of  that  to  which  they  have  no  right, 
but  for  that  only  to  which  they  have  a  legal  claim.  Whether 
this  should  be  accomplished  by  a  special  or  a  general  Act,  the 
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Counsel  would  not  at  the  present  suggest,  and  it  was  not  at  all 
material  to  the  Petitioners.  There  might  be  reasons  why  a 
remedy  suggested  by  a  special  case  may  be  inade  general,  just 
as  a  penalty  for  an  offence  is  often  suggested  by  a  particular 
act.  Such  a  general  law  would  be  in  the  nature  of  a  general 
Drainage  Act,  in  which  agriculture  would  be  recognized  as  a 
great  public  interest,  which  the  Legislature  has  a  right  to  foster, 
and,  in  addition  to  the  powers  already  granted  in  the  Drainage 
Act,  would  authorize  the  draining  of  mill-dams,  as  well  as  of 
land.  The  Meadow-owner?  in  general  would  pay  the  indem- 
nity, unless  the  case  became  exceptional  from  the  fact  that  the 
Legislature,  or  some  other  body  or  person,  had  done  the  injury. 
If  the  Legislature  has  taken  the  Complainants'  land,  for  public 
purposes,  let  the  State  pay  the  damages.  The  theory  is,  that 
they  have  taken  this  land  to  promote  the  puUic  good.  Then 
let  the  public  pay. 

™  a;? o7j55irJ  The  point  in  regard  to  the  Limitation  Act,  and  the 
aticm-todam-  j.^p^i  ^f  ^jj^  Charter  of  the  Middlesex  Canal 
Jf^i^kiddiJSi  Company,  would  not,  of  course,  be  lost  sight  of. 

Gaoal  CbartMT. 

Adjourned,  to  2,  P.  M. 

AFTJSBKOON   BSBSION. 

Hearing  continued  at  2,  P.  M. 

TESTIMONY  FOR  THE  RESPONDENTS. 

The  Respondents  proceeded  to  introduce  their  testimony. 

George  Lyman  called  and  sworn.    Examined  hy  Mr.  Somerby. 

SJST  ^"^  I  ^^^^  ^^  Billerica.  I  am  seventy-nine  years  of 
age 
I  lived  in  Wayland  in  1800, 1801,  and  1804.  I  worked  with 
William  Wyman  in  1801.  He  lived  about  a  quarter  of  a  mile 
East  of  the  Meeting-house.  I.  worked  on  his  farm,  two  seasons. 
He  had  Biver  Meadow  lots — one  in  Sweetham,  one  at  Bow, 
and  one  at  Bridle  Point.    The  largest  was  in  Sweetham — ^four 
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acres.  I  think  that  at  Bow  contained  three  acres.  I  next 
worked,  one  season,  with  Jeremiah  Hawes,  near  the  Meeting- 
house. I  lived  a  quarter  of  a  mile  from  Wyman's.  Then 
with  Dr.  Lemuel  Howard,  about  a  mile  from  the  Meeting- 
house. I  then  went  to  work  at  Weston,  at  shoe-making.  I 
left  there  in  1814.  From  1801  to  1814,  I  often  saw  the 
Meadows,  and  heard  of  them.  I  did  not  work  on  them  after 
1804.  Some  years,  they  could  not  get  the  Meadows,  on 
account  of  flowage.  One  of  the  years  I  worked  for  Mr. 
Wyman,  there  was  a  heavy  rain,  and,  tlie  hay  being  mowed,  on 
the  Sweetham  lot,  the  water  came  around  the  cocks,  and  we 
had  to  swim  them  to  the  shore.  The  water  was  half-leg  deep. 
In  a  wet  season,  and  almost  any  season,  they  had  to  pole  the 
hay.  Some  seasons  they  could  drive  the  most  of  it.  1  have 
not  lived  in  the  vicinity  of  the  Meadows  since  1814. 

Cross-examined  by  Mr.  French. 

^M8-examina-  fhc  hay  WO  swam  in  was  the  last  of  the  season. 
We  got  all  the  hay,  that  year.  That  was  the 
highest  water  when  I  worked.  I  have  known  the  water  as 
high.  I  have  known  them  not  to  get  the  hay  at  all,  before  I 
worked.  All  the  meadows  were  of  about  the  same  level.  I 
have  known  a  number  of  years  when  they  could  not  get  the 
hay.  They  used  it  for  stock  hay.  It  was  good  hay,  and  they 
principally  depended  on  it  to  feed  their  stock  with. 

John  Avery,  Jr.,  called  and  sworn.     Examined  by  Mr.  Abbott. 

^Q?n^^'^' '^'*'  ^  '^^^®  been  a  civil  engineer  since  1850.  I  have 
been  engaged  in  taking  water  levels,  somewhat. 
I  was  several  years  with  Mr.  Francis,  of  Lowell.  He  sent  me 
to  the  Mill-proprietors  to  take  the  levels  at  Billerica.  I  first 
f  established  the  height  of  the  water,  at  certain  points, 
from  the  Dam  at  Billerica  to  the  bridge  at  Wayland.  Began 
to  make  the  mark  at  the  Billerica  Dam,  in  the  morning,  at 
about  half-past  seven  o'clock,  on  the  12th  of  July.  I  next  went 
up  to  the  Corner  Bridge,  the  first  bridge  above  Billerica.  I  first 
established  the  water  there.  I  went  with  a  horse  and  chaise, 
and  as  fast  as  I  could  conveniently.  The  day  was  a  very  still 
one.     The  next  point,  I  think,  was  Middle  Bridge,  then  the  Old 
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Turnpike  Bridge — thero  is  no  bridge  there  at  present — there  is 
a  place  where  the  abutments  stand,— Hill's  Bridge,  Carlisle 
Bridge,  the  Old  North  Bridge  at  Concord,  Barretts',  or  the  Red 
Bridge,  the  Old  Turnpike  Bridge,  and  another  near  it,  the  South 
Bridge,  the  Nine-Acre  Corner  Bridge.  That  was  as  far  as  I 
went.  I  made  the  last  mark  of  the  level  of  the  water  at  Nine- 
Acre  Corner  Bridge,  a  short  time  after  noon.  I  went  there  as 
soon  as  I  could,  with  my  horse,  and  made  these  points.  The  marks 
were  made  permanently  upon  the  stone  abutment,  and  made 
accurately.  Lee's,  Sherman's,  Canal,  Bridle  Point,  and  Farm 
Bridges,  I  had  pointed  out  to  me,  by  Mr.  Somerby,  marks  about 
which  there  could  be  no  mistake,  equally.  They  were  pointed 
out  as  made  on  the  same  day  and  in  the  morning.  I  understood 
there  was  an  arrangement  by  which  such  marks  were  to  be 
made,  at  these  last-named  bridges.  From  those  marks  I  pro- 
ceeded to  make  a  level — ascertained  the  fall  of  the  water, — and 
with  reference  to  the  marks  so  made.  That  survey  occupied 
about  three  weeks,  commencing  July  13th.  I  made  use  of  a 
levelling  instrument,  an  English  instrument,  manufactured  by 
Troughton  &  Simms,  lent  me  by  Mr.  Francis.  That  instrument 
was,  in  fact,  and.  considered  to  be,  I  believe,  as  perfect  an 
instrument  as  there  was,  for  that  purpose.  It  belonged  to  the 
Locks  and  Canals  at  Lowell,  and  was  imported,  by  Mr.  Francis,  for 
them.  I  commenced  at  the  Dam  and  run  up  the  River.  I  verified 
by  testing.  I  think  the  survey  was  as  accurate  as  could  be  made. 
I  commenced  my  levels  at  a  bolt,  pointed  out  to  me,  in  the 
Pond*  The  position  of  the  bolt  is  marked  on  the  plan  given  to 
the  Committee. 

The  water  stood  \\  of  an  inch  on  the  top  of  that  bolt.  From 
Billerica  Mills  to  Corner  Bridge  the  rise  was  8|-  inches.  The 
distance  is  1\  miles  and  906  feet.  Corner  Bridge  to  Middle 
Bridge  If  inches  ;  distance  1\  miles  and  156  feet. 

[To  Mr.  Mellen.'] — I  made  these  measurements, myself. 

Middle  Bridge  to  Turnpike  Bridge,  1|  inches ;  distance,  \ 
miles  and  1,193  feet.  Turnpike  Bridge  to  Hill's,  fall  of  2  ^ 
inches;  distance,  LJ  miles  and  893  feet.  Hill's  Bridge  to 
Carlisle  Bridge,  rise  of  1-^^  inches ;  distance,  2  miles  and  234  feet. 
Carlisle  Bridge  to  Concord  North  Bridge,  6|  inches :  distance, 
4  miles  and  996  feet.    North  Bridge  to  Barretts'  Bridge,  l^*^ 
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inclies ;  distance,  ^  mile  and  398  feet.  Barretts'  Bridge  to 
Turnpike  Bridge,  7f  inches ;  distance,  1  mile  and  497  feet 
Turnpike  Bridge  to  South  Bridge,  ^  of  an  inch ;  distance,  723 
feet.  South  Bridge  to  Nine  Acre  Corner  Bridge,  I^q  inches ; 
distance,  IJ  miles  and  108  feet.  Nine  Acre  Corner  Bridge  to 
Lee's  Bridge,  3 J  inches  ;  distance,  2  miles  and  963  feet.  Lee'a 
Bridge  to  Sherman's  Bridge,  6J  inches ;  distance,  2  miles  and 
730  feet.  Sherman's  Bri(Jge  to  Canal  Bridge,  8^.  inches ; 
distance,  2J  miles  and  200  feet.  Canal  Bridge  to  Bridle-Point 
Bridge,  fall  of  J  of  an  inch;  distance,  1  mile  and  721  feet. 
Bridle-Point  Bridge  to  Farm  Bridge,  |f  of  an  inch  ;  distance,  J 
mile.  The  whole  amount  of  the  fall  from  Farm  Bridge  to  the 
Dam,  i5^Q  inches.     I  deduct  the  two  rises.* 

I  used  all  the  ordinary  means  for  making  tliis  accurate,  and 
for  testing  its  accuracy. 

I  afterwards  made  measurements  of  the  fall  of  the  various 
bars  in  the  River.  I  made  the  survey  to  get  the  rise  and  fall  at 
the  bars,  August  23rd.  At  Barrett's  Bar,  fall  3J  inches,  from 
still  water  above  the  bar  to  still  water  below ;  distance,  1,400  feet. 
The  next  bar  was  that  at  the  junction  of  the  Assabet  with  the 
Concord  River,  5J  inches  from  still  water  to  still  water ; 
distance,  500  feet.  Bar  above  the  Assabet  River,  If  inches — I 
should  think  it  was  about  1,000  feet  above  the  Assabet  River ; 
length  of  the  bar,  100  feet.  Robbins'  Bar,  below  Sherman's 
Bridge,  fall  of  6  inches ;  distance,  1,300  feet.  The  next — I 
call  it  "  Bar  above  Gulf  Brook," — 2J  inches  ;  distance,  1,000 
feet.     Bar  at  Canal  Bridge,  8 J  inches  ;  distance,  1,100  feet. 

Marks  given  me  to  make  the'  survey  by  : — On  an  iron  bolt 
in  a  stone  near  the  small  foot-bridge  at  Billerica  Mills.  This, 
is  on  the  East  side.  This  mark  is  on  a  stone  that  has  at^  iron 
bolt  iu  it. — On  an  appletree  3  below  the  school-house,  near  the 
Fordway.  The  first  point  was  S^g^  ft.  above  the  Dam.  The 
next  point  was  5^^  ft.  Still  another  point  on  the  Corner 
Bridge,  at  the  South-East  of  the  abutment, — a  mark  on  the 
stone.  That  was  7^^  ft.  above  the  Dam.  Between  the  first 
and  the  last  point,  S^^j  ft.  There  were  pointed  out  to  me,  a 
mark  on  a  stone  near  the  corner  of  the  canal,  and  also  a  nail 
in  a  tree  above  the  ice-house,  at  the  Fordway.  The  diflference 
is  l-^c%%  ft.— 1  ft.  21-  inches. 

*  For  tables  of  fall  of  River,  according  to  this  survey  and  according  to  that 
of  Loammi  Baldwin,  see  Appendix  A  A. 
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X^r'pLf  The  measurements  in  this  plan  [Plate  IV.,  (E)] 
SSTSm**  **"**  ^^^^  made  on  Monday  of  this  week — measure- 
ments of  the  Dam.  These  heights  were  taken  at 
distances  of  twenty  feet  apart,  on  the  Dam.  Tlie  top  red 
line  [in  the  engraved  plan,  the  top  horizontal  Ihie]  represents 
the  top  of  the  Dam — the  flash  boards, — level  with  the  bolt. 
The  distances  are  clearly  and  accurately  marked  on  the  plan. 
The  lower  top  black  line  represents  the  top  of  tlie  stone- 
work of  the  Dam. 

[Mr.  Abbott  read,  from  the  plan,  some  measurements  about 
the  Dam.] 

tr%Zi\Le^l^  Tiie  measurements  of  the  height  at  Paulkner-s  Mill 
*"^-  [Plate  IV.,  (A.)  ]  were  made  on  the  same  day.    Mr. 

Colson  was  with  me  on  that  day.  That  Section  represents  a 
section  of  the  bottom  of  the  entrance  to  Mr.  Faulkner's 
mill — -just  across  the  entrance, — over  which  the  water  was 
passed  to  get  into  the  Canal.  I  did  not  examine  the  bottom, 
particularly,  myself.  I  believe  those  are  the  correct  and 
accurate  measurements,  laid  down, — at  the  dif- 
ferent points. 
J^rca^aiSSt'  This  Section  [Plate  IV.,  (C)  ]  was  taken  on  the 

ride^^of  Concord    JJ^g^    gjj^    ^f   ^j^^    jjj^^j.^    ^^^^^^    ^j^^    ^^^^^^    ^j^j^j^ 

crosses  the  Canal.     The  bottom,  there,  was  hard 
and  stony.    'Those  measurements   marked   there, 
at  both  places,  I  believe  to  be  correct. 
dS«"caSliw«;  On  tlie  West  side  [Plate  IV.,  (B)  ]  the  measure- 
•BiTer!'  ^o***®'*  ment  was  made  near  a  small  foot-bridge  crossing 
this  old  Canal — made  between  the  bridge  and  the 
Pond.     Did  not  examine  the  bottom,  there,  partic- 
ularly.   That  I  believe  to  be  correct  and  accurate. 
cSvOTt.  ^'  ^^*  "^'^^  culvert,  the  penstock  represented  as  under  the 
road,  was  in  a  position  near  the   bridge.     The 
entrance  to  it  is  wooden.     The  measurements,  there,  [Plate 
IV.,  (D)  ]  of  the  height  of  the  bottom  of  the  culvert,  com- 
pared with  the  top  of  the  t)am,  I  believe  to  be  correct.    The 
difference    is    twenty-two    inches.      The   water   drawn    down 
twenty-two  inches  below  the  top  of  the  Dam  would  not  run 
into  that  culvert. 
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SSSTofthrRi^S;  ^  made  measurements — sections — of  two  points 
fttBiii«rica.  above,  one  at  the  Ford  way,  and  the  other  just 
below  it,  at  the  Falls.  The  heights  and  depths  put  down  at 
different  points,  [Witness  referred  to  the  plan,  Plate  II.,]  at 
distances  of  ten  feet  apart,  are  from  actual  measurement,  and 
accurately  laid  down  here.  The  red  line  is  even  with  the  top 
of  the  Dam.     A  red  line  there  represents  the   level  of  the 

Dam  and  bolt. 
biS*8%arrrt2!;  ^^  Barrctt's   Bar  I   made   a   section.      [Witness 
cTa^TBriTg?  *  identified  the  plan.     [Plate  III.,   (A)  .]      These 
**"•  measurements  were  made  ten   feet  apart,  right 

across  the  stream.  The  red  line  [lower  horizontal  line,  in 
the  engraved  plan]  here  also  represents  the  line  of  the  bolt. 
I  believe  these  measurements  to  be  accurate. 

[The  plans  of  the  Assabet,  Bobbins',  and  Canal  Bridge  Bars 
were  identified.  Plans  III.,  B,  C,  and  D.]  The  red  line  in 
the  engraved  plan  [the  lower  horizontal  line,  in  the  engraved 
plan]  represents  the  same  level  of  the  bolt,  and  the  measure- 
ments are  of  the  height  and  depth  of  the  water.  These  dis- 
tances represent  the  distances  between  the  level  of  the  bolt  and 
the  bottom  of  the  River,  and  not  the  actual  depth  of  the  water. 
These  sections  were  made  at  various  times,  beginning  August 
28d,  and  finishing  September  1st,  when  that  at  the  Fordway 
was  taken.  Barrett's  and  Assabet  Bars,  Sherman's*  and  Canal 
Bridge,  were  taken  about  September  1st.  I  began  at  Barrett's 
Bar  first. 

Cross-examined  by  Mr.  French. 

mina-     "^'^^  watcr,  ou  September  1st,  as  compared  with 
tion.  August  23d,  was — I   did  not  make  any  observa- 

tions, but,  according  to  my  general  recollection,  I  think  it  must 
have  been — higher.  I  think  there  had  been  rain.  I  do  not  know 
how  much  higher  it  was  :  I  took  no  moans  to  ascertain.  I  have, 
on  these  plans,  a  dark  line,  which  represents  the  surface  of 
the  water  at  the  time  the  section  was  taken.  That  is  not  a  line 
that  runs  through  sections.  The  red  line  is  a  uniform  one, — 
on  every  plan  the  same.    The  black  line  is  the  surface-line  at 

«  "  Sherman's  **  and  "  Robblns ' "  Bar  are  different  names  for  the  same  bar. 
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the  particular  point  and  time  when  I  made  the  survey  on  the 
section.  The  depth  of  the  water  is  not  marked:  it  can  be 
ascertained.  At  the  time  I  took  the  level  of  the  stream,  I  took 
the  depth  of  the  water  at  these  various  points.  The  depth  of 
the  water  at  Barrett's  Bar  was  taken  August  23d ;  -^^^^  of  a  foot 
is  the  lieight  above  the  top  of  tlie  Dam.  That  is  the  surface  of 
the  water.  The  depth  of  the  water  on  the  bar  was — at  dis- 
tances of  10  feet— 1  iVtf  f^et,  1  ^^  feet,  1  ^^  feet,  1  ^Vo  fe®*- 
That  is  about  the  average  depth  of  the  bar. 

July  12th,  1859,  the  water  stood  |  of  an  inch  above  the  bolt. 
According  to  my  recollection,  the  gates  were  open  and  the  Mills 
running.  I  believe  they  were — 1  don't  know,  positively,  that  they 
were.  I  have  no  knowledge  how  it  had  been  the  days  before, — 
whether  the  water  had  been  drawn,  there,  or  whether  the 
gates  had  been  closed.  1  think,  July  12th  was  Wednesday. 
The  flash  boards  were  on  the  Dam,  when  I  made  my  survey.  I 
made  my  marks  the  12th  of  July,  and  commenced  my  survey 
the  next  day.  I  examined  the  marks  once,  after  the  survey 
was  completed,  within  a  week  or  two — I  cannot  say,  positively, 
bow  long.  I  examined  to  ascertain  the  height  of  the  water. 
The  date,  I  find,  [Witness  referred  to  his  book,]  was  August 
13th.  I  can  give  the  heights  of  the  River  then,  as  compared 
with  the  flash  boards.  I  gave  the  rise  from  one  point  to 
another.  I  have  not  collated  so  that  the  comparative  height  of 
the  water,  at  difierent  times,  would  be  shown. 

[Mr.  Abbott  said  a  collation  should  be  made.] 

I  found  the  River  several  inches  lower,  the  last  time,  than 
when  the  survey  was  first  taken.  The  water  at  the  Dam  was 
2J  inches  below  the  bolt-mark.  It  was  below  all  my  other 
marks.  I  think  the  fall  was  greater,  in  proportion,  at  some 
places,  than  at  others.     Cannot  tell  as  to  that,  without  figuring. 

I  don't  know  of  the  Pond  being  drawn  down,  or  nearly  down 
at  any  time  this  Summer.  I  never  saw  the  old  Dam  in  the 
water,  or  made  any  measurements  on  it.  I  did  not  take  the 
height  of  the  present  stone  Dam,  from  the  bottom  of  the  River. 

[Mr.  Abbott  offered  to  have  the  measurement  made,  if  de- 
sired.] 
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Direct  examination  resumed. 

SlTSlauSl"!"**  ^^®*  Monday,  I  took  a  boat  and  sounded  to  find  the 
position  of  the  old  Dam,  but  could  find  nothing, 
and  saw  nothing,  and  so  gave  it  up. 

Cross-examination  resumed. 

ttSS*r^*ume'd*"    "^^^  watcr  was  higher,  then,  than  I  had  seen  it 
before.    I  did  not  go  to  examine  any  of  my  old 
marks.    Tlie  water  was  6  inches  above  the  bolt-mark,  and  run- 
ning over,  6  inches. 

Thomas  Page  called  and  sivorn.    Examined  by  Mr.  Somerby. 

Thomas  Pa«e  I  live  in  Carlisle.  I  am  a  farmer.  lam  seventy- 
four  years  old. 

My  farm  in  Carlisle  joins  the  River.  I  have  lived  there  forty- 
four  years.  The  neighbors  used  to  say  there  were  six  acres  in 
my  meadow.  I  have  pretty  nearly  always  got  my  meadows. 
Have  not  suffered  much  from  water.  I  can  see  neighbors,  up 
and  down  the  River.    They  get  their  meadows,  generally. 

From  twelve  to  twenty-one  years  of  age,  I  worked  on  the 
Seed  farm,  at  Bedford.  Sometimes  the  Meadows  were  as  dry 
as  upland — some  wetter.  In  those  days,  we  always  got  them. 
They  were  troubled,  sometimes.  Used  sometimes  to  have  to 
pole  the  hay  off.  I  don't  often  go  to  the  River,  to  see — I  don't 
know  that  there  has  been  any  material  difference  in  the  height 
of  the  water.     Some  seasons,  there  is  more  water. 

I  have  known  of  land  being  taken  up,  all  along,  gradually. 
I  have  always  attributed  it  to  the  snow  coming  and  the  ground 
freezing  aiid  healing. 

Fifty  or  sixty  years  ago,  my  attention  was  called  to  the  fact 
of  an  attempt  to  prevent  the  freezing  of  the  Meadows, — by 
noticing  people  going  to  the  meeting,  and  hearing  of  its  object. 
I  have  always  known  of  the  Meadows  being  pulled  up.  From 
twelve  to  twenty-one,  I  saw  the  holes,  and  sometimes  got  into 
them. 
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Cross-examined  by  Mr.  French. 

crmzuninar  J  jjnew  of  tliG  Reed  farm  after  I  was  twenty-one. 
1  helped  them  to  hay,  every  year  but  once,  for  five 
or  six  years  afterwards.  I  have  not  been  on  it,  since,  much. 
The  grass  always  used  to  change.  I  don't  know  what  the 
quality  of  the  grass  is.  Tiiis  meadow  used  to  produce  scratch- 
grass,  white,  and  black  gt-ass.  It  was  better  than  the  average. 
The  meadow  at  Carlisle  keeps  along  about  the  same — a  little 
better,  because  we  get  more  cranberries.  There  is  not  much 
odds  in  the  quantity  of  grass  now,  and  forty-four  years  ago. 
Can  go  on  the  meadow  with  a  team,  and  always  could.  It  is  a 
"  high  meadow."  We  used  to  get,  now  and  then,  a  few  cran- 
berries ;  they  began  to  come  in,  really,  about  twenty  years  ago. 
Don't  get  many  cranberries  now — they  steal  most' of  'em.  I 
don't  know  whether  or  not  the  water  makes  the  cranberries 
better. 

James  Brown  called  and  sworn.     Examined  by  Mr.  Somerby. 

James  Brown     ^  *"^  seventy-scveu  ycars  of  age.    I  live  in  Fram- 
aworn.  ingham,  near  a  brook  which  is  the  outlet  of  Lake 

Cochituate.  ' 
I  have  lived  there  fifty-five  years.  I  water  my  cattle  at  the 
brook,  witliin  a  hundred  feet  of  my  house.  The  Lake  is,  gen- 
erally, very  low,  in  the  Summer.  One  can  jump  over  the  brook. 
We  built  a  new  dam  in  1806.  From  that  time  to  the  time  the 
City  used  the  Lake,  the  water  was  generally  low.  In  1806, 
there  were  a  grist-mill  and  fulling-mill  there.  We  built  a  dam 
some  four  feet  high.  It  flowed  Lake  Cochituate,  some  three 
feet.  It  generally  failed  by  July.  The  next  change  was  in  the 
Fall  rains.  After  that,  I  gave  up  my  privilege,  and  moved  my 
mill  down  to  an  old  mill  below.  Some  time  after  that — ^I  can't 
tell  the  year,^ — the  privilege  of  raising  the  water  was  sold,  and  a 
new  dam  built.  Col.  Sanger,  of  Sherburne,  was  one  of  the 
purchasers.  I  could  not  tell  the  time  Knights  took  the  privi- 
lege. Up  to  that  time,  the  stream  was  dry  or  nearly  so,  by  my 
house.  I  put  an  inch  lead  pipe  in  this  brook, — to  supply  my 
house, — before  Mr.  Knight  came.  I  don't  know  but  there  gen- 
erally was  enough  water  for  the  house. 
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ClM^-EXAMiNED  by  S^4  French. 

^^^^wmiur  There  wa«  once  ft  cotton  factory,  fifty  or  sixty  feet 
in  length,^  used'  by  CoL  Panger,  and  others,  some 
forty  years  ago.  That  was  burnt,  and  Mr.  Knight  built  his 
mill,  and  kept  it  generally  supplied  with  water,  till  the  water 
was  taken  for  Boston,  It  w<as  not  always  supplied.  I  can't 
tell  exactly  what  part  of  the  time  it  was  not.  When  the  City 
took  the  water^  in  a  yoar  that  milt  was  abandoned.  The  City 
took  the  water  from  me,  so  that  1  reoov^t'ed-  damages.  Some- 
times^ after  rain,  or  in  the  Springs  a  good  deal  of  water  comes 
down.  There  is  much  Ifess  since  the  City  took  the  water.  I 
now  obtain  water  for  my  house.  The  time  when  the  carpet 
factory  was  worked  w^s^  before  the  City  of  Boston  took  the 
water; 

When  the  water  was  about  to  be  taken  from  me,  I  asked 
$1,500  damages.  After  the  Dam  was  raised,  springs  came  out, 
four  or  five  feet  higher  than  I  ever  knew  before.  I  said — Give 
me  $100.  They  did,  and  I  was  satisfied.  After  Mr^  Knight 
sold  out  to  Boston^  the  site  was  abandoned  in  one  or  two  years. 
It  lias  only  been  occupied,  since,  by  a  man  who  made  vinegar, 
and  used  the  water  to  grind  apples. 

Since  the  City  of  Boston  took  the  water,  there  is  not  more 
than  a  quarter  as  much  water  as  before^  generally.  Sometimes 
there  is. 


Direct  examination  resumed  bi/  Mr.  Butler. 

SrAsum^^  Before  Knight's  dam^  or  the  cotton-mill  dam  were 
built,  you  could  jump  across  the  stream  in  some 
places.    It  was  two  or  three  inches  deep.    The  Framingham 
factory  was  sometimes  stopped  for  want  of  water. 

I  have  seen  as  much  water,  in  a  dry  time^  since  the  great 
dams,  to  raise  the  great  pond,  were  built,  as  before — about  the 
same,  I  should  tliihk. 

[To  ik^  ChJaitman.'] — I  have  as  much  water  as  I  want,  in  a 
dry  time. 

27 
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Cboss-exahination  resumed  by  Mr.  Butler. 

oran-axumfna.     ^^  *  ^^7  time,  I  liave  scen  it  as  low  before  the 
tion  n»amed.     dams  woro  built,  as  now.    I  don't  say  how  it  was 
through  the  season. 

Calvin  Rogers  called  and  sworn.    Examined  by  Mr.  Abbott. 
ojivin  Rogm     I  li^Q  in  Billerica — ^North  Billerica.    I  was  bora 

•worn. 

there.  I  am  sixty-five  years  old. 
My  meadow  borders  on  the  Pond,  at  Concord  River,  on  the 
East  side.  My  father  owned  it.  I  inherited  it  twenty  years 
since.  I  have  always  lived  in  that  neighborhood.  I  sold  my 
meadow  about  a  year  ago.  I  lived  within  eight  or  ten  rods  of 
the  River.  My  grandfather  bought  the  place,  of  Toothaker. 
My  land  borders  on  the  pond  toward  Mr.  Faulkner's  mills — not 
up  the  River.  I  have  carried  on  the  farm  since  I  was  large 
enough  to  work  on  it.  I  Hlive  known  no  difierence  in  the  height 
of  the  Pond,  except  from  freshets,  or  the  height  of  the  Dam, 
since  I  have  known  it.  When  drawn  down  ten  inches  or  a 
foot  in  the  pond,  it  would  be  likely  to  attract  my  attention. 
I  have  noticed  it  so.  I  have  at  such  times  seen  no  difference 
in  the  height  of  the  Dam.  I  have  always  mowed  up  to  the 
row  of  button-wood  bush  on  the  bank  of  the  Pond. 

Cross-examined  by  Mr.  Mellen. 

tiJS'f'*""'"*'  ^^'  Talbot  married  my  daughter — I  should  think, 
eight  years  ago.  I  don't  know  that,  before  that,  I 
ever  expressed  an  opposite  opinion  on  tliis  subject.  I  don't 
recollect  telling  Col.  Heard  that  the  Dam  of  1828  raised  the 
water,  or  attributing  the  loss  of  certain  apple-trees  to  that  rise. 
I  have  apple-trees  which  have  been  killed  by  the  water.  I 
recollect  expressing  no  such  opinion  in  regard  to  those  trees 
being  killed  by  the  raising  of  the  water  in  1828,  to  any  person. 
I  would  not  swear  I  have  not. 

f        I  do  not  recollect  that  I  said  to  CoL  Heard  that  the 
Canal  Company  ought  to  recompense  me  for  loss. 
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Silas  H.  P.  Gowdret  called  and  sworn.     Examined  by 
Mr.  Abbott. 

^j  .^m.^""  I  am  fifty  years  of  age. 

I  have  known  the  Meadows  on  Concord  River  since 
I  was  a  boy.  I  worked  on.  them  when  fourteen,  fifteen,  sixteen, 
seventeen,  and  eighteen,  and  again  at  1840.  I  have  been  familiar 
with  the  Meadows,  in  certain  places.  The  Meadows  I  refer  to 
are  in  Carlisle.  I  worked  for  Job  Hill,  the  father  of  the  Mr.  Hill 
who  was  on  the  stand.  The  meadow  was  three-quarters  of  a 
mile,  or  a  mile,  above  Hill's  Bridge,  on  the  East  side.  That  was 
when  I  was  sixteen.  It  was  then  remarkably  wet.  It  was  as  low 
as  the  Meadows  would  average.  We  poled  out  the  hay  that 
year ;  and  Mr.  Hill  said  they  generally  poled  it  out.  When 
fourteen,  fifteen,  sixteen,  and  seventeen,  I  worked,  at  times,  on 
the  Meadows.  One  of  those  I  worked  on  was  in  Carlisle.  One 
— Sewall  Stearns' — was  in  Billerica.  It  was  further  up  the 
River  than  Job  Hill's.  We  usually  poled  the  hay  out,  from  the 
fact  that  my  father  once  drove  in  and  got  mired. 

lu  1840, 1  worked,  in  Bedford,  on  the  Vila  Farm,  on  the 
South  side  of  Deacon  Hobbs'  Brook. 

From  the  time  I  first  knew  those  meadows,  to  now,  I  have 
noticed  no  particular  change,  except  that  this  year  and  year 
before  last — the  year  between,  I  was  not  in  town — the  water,  I 
noticed,  down  toward  the  Dam,  was  lower.  No  other  change 
except  the  raising  of  the  Meadows,  which  I  first  noticed  some 
three  or  four  years  ago.  I  then  went  down  to  the  Meadow  on 
which  I  used  to  work  when  sixteen,  and  I  should  not  have 
known  it  had  I  not  known  where  I  was.  The  part  inside  had 
been  lifted  up,  and  happened  to  drop  on  the  bank.  In  one 
place,  there  were  four  thicknesses  on  top  of  one  another. 

Cboss-exaMined  by  Mr.  Mellen. 

^Mseamnin*-  \  ^as  last  On  this  Mcadow  in  Carlisle  a  year  ago 
last  August.  Next  before  that,  two  or  three  years 
previously.  I  had  not  been  there,  before,  since  I  was  sixteen. 
When  I  was  young,  that  was  a  smooth  Meadow.  Three  years 
ago,  I  should  think  one-eighth  of  it  was  torn  up. 
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There  is  much  meadow-land  on  the  same  level  with  this.  I 
haVe  not  been  on  the  otlier  meadows. 

,  My  father's  meadow  nsed  to  bear  red-top,  tickle-grass,  and 
other  kinds — good  stock  hay.  I  do  not  know  what  kind  there  is 
there  now. 

I  have  no  means  of  knowing,  since  I  was  serenteen  years 
dd,  any  meadow  eiccept  this  which  I  happened  to  cross.  Each 
of  these  meadows  then  bore  good  stock-hay,  and  was  not  toru 

up. 

Poled  the  hay  ten  or  twelve  rods.  Generally  poled  Mr. 
Hill's  land.  I  used  always — generally — to  see  them  pole  the 
hay  on  the  land  now  owned  by  Mr.  Hill,  of  Carlisle. 

ITothe  Chairman.'] — I  think  there  has  been  no  particular 
change  in  the  Meadows,  since  I  was  a  boy,  in  their  wetness, 
except  that  they  are  dryer  this  year  and  year  before  last. 

^To  Mr.  Mellen.^ — I  have  not  been  on  the  Meadows  thid 
year. 

George  0.  Wilson  called  and  sivom.   Examined  by  Mr.  Abbott. 

Sf^or?:  ™"  ^  ^^  ibrty-eight  years  of  age.  I  live  ia  Boston.  I 
am  a  mill-wright. 
I  saw  the  Billerica  Dam  in  1829.  I  went  there  to  work  oa 
the  Canal,  and  worked  till  1838.  I  then  worked  on  the  Mills. 
The  mills  were  old  when  I  first  went  there.  In  1833  we  tore 
down  the  Grist-miiU,  and  in  1834  the  Saw-miU.  I  know  thet« 
was  a  boU  there  in  a  rook.  I  made  out  this  paper.  {^Dimen- 
wiisoni  iMmeii-  swHsof  Crrist-milland  Sa/uMnill atBiUerioay\88Z^. 
mm'  «5  ^sJS:  Plan  V.]  The  date  is  accurate.  The  measure- 
MSl4."pi?'tJ  nients  upon  it  I  made.  The  note  of  6 J  feet  head 
evidence.  ^j.  ^q^^q^  ^^  ^|^^  g^^Q^  J  made.    Thoso  are  the  mem- 

oranda I  made  from  actual  survey,  and  they  are  correct.  The 
^  feet  is  measured  from  the  top  of  the  Dam.  Tbelre  were 
§ash  boards  kept  on.  They  were  carried  ayay  about  every 
year.  The  helight  was  reckoned  from  the  stone  Dam.  I  never 
reckon  flash  boards.  In  1834,  we  had  the  water  drawn  dowo^ 
some.  It  drew  it  down  so,  at  the  new  Mill,  that  we  would  some- 
times suddenly  lose  six  inches  of  water.    After  the  new  gates 
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were  made,  the  water  was  sometimes  drawn  fifteen  or  sixteen 
inches  below  the  stotie  Dam.  I  have  at  such  times  been,  two  or 
three  times,  to  the  Ford  way.  Judging  from  a  mark  on  a  stone 
above  the  Pordway  the  water  had  then -dropped  some  three  inches. 
My  attention  was  called  to  it,  particularly,  at  the  time. 

t  Cross-examined  by  Mr.  Melten. 

crom-eaaminar    J  had  not  been  there  the  same  day,  before.     I 
measured  ihe  fall  with  a  rule.    It  was  from  th^e 
top  of  the  Dat^,  that  it  was  drawn  down  fifteen  or  siiteen 
inches.     I  don't  rebolleot  the  width  of  the  jftash  boards. 

2?  wlSr*^om^  Mr.  BuTLEti  offered  in  evidence,  the  ^^  Report  of  the 
B^onen      of  Commissiouers  appointed  by  authority  of  the  Ciiy' 
Council,   to    examine    the  sources  from  which  a 
supply  of  pure  water  may  be  obtained  for  the  City  of  Boston, 
1845."     Idty  of  Boston,  Water  Documents  Vol.  //.] 

+ 

Mr.  Mellen  objected  to  the  admission  of  the  document  as 
evidence,  unless  the  pamphlet  offered  by  the  Petitioners  [p.  192, 
^  2 J  should  also  be  received. 

ti^g^^cted,  ^^^^  Chairman  decided  that  the  document  was 

inadmissible  as  evidence. 

Lot  Esty  called  and  sworn.     Examined  by  Mr.  Abbott. 
^  .  ^  .  I  livfe  ih  Billerica. 

Lot  Ksty  sworn.  -r*  .  j 

I  made  measurements  at  the  Corner  Bridge,  and 
at  the  Pordway,  of  the  depth  of  water,  during  the  last  Sutnnier, 
every  day,  every  hour  from  five,  A.  M.,  to  eight,  P.  M.,  at  the 
request  of  Mr.  Talbot.  I  began  August  17th.  Th€^se  were  the 
memoranda  I  made.  The  variations  were  put  down  in  these 
books.  The  books  are  as  accurate  as  I  could  make  thorn. 
They  cover  the  whole  time.     [See  Appendix  P.] 

Ciioss-BXAUINED  by  3tf.  Mellen. 

crMs-ezamina-    I  kucw  nothing  of  tho  stato  of  water  at  the  Dam. 
I  think  I  measured  by  a  mark  on  the  rock,  at  the 
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Fordway,  and  a  mark  which  I  made  on  a  stone  at  the  abut- 
ment, at  Comer  Bridge    1  measured  with  a  rule. 

Joseph  E.  Estt  called  and  sworn.    Examined  by  Mr.  Abbott. 
joieph  B.  Bity  I  am  a  son  of  the  last  witness.    I  live  in  Billerica. 

■vom. 

I  was  employed,  last  Summer,  by  Mr.  Talbot,  to 
measure  the  height  of  the  water  at  Concord  North  Bridge.  I 
measured  from  a  mark  on  a  stone,  which  I  found  there.  I 
began  on  the  twenty-third  of  August.  I  kept  them  every  hour 
of  every  day,  from  five,  A.  M.,  to  eight,  P.  M.  These  are  my 
memoranda.  [See  Appendix  P.]  I  took  pains  to  make  these 
measurements,  of  which  these  memoranda  are  the  records,  as 
accurate  as  possible. 

Cross-examined  by  Mr.  Mellen. 

^ST"*™^**"    The  mark  I  found  was  not  under  water  while  I 
was  there. 

Adjourned  to  9,  A.  M.,  of  Friday,  Oct.  20th. 


SEVENTH    DAY. 

Hearing  resumed  at  9,  A.  M.,  of  Friday,  Oct.  20th. 
All  the  members  of  the  Committee  present. 
Testimony  for  the  Respondents  proceeded  with. 

Joseph  H.  Call  called  and  sworn.    Examined  by  Mr.  Abbott. 

I  live  in  Billerica. 

I  made,  last  Summer,  measurements,  for  Mr.  Talbot, 
Beeord  of  Mam.  *^  Carlisle  Bridge.  Tliis  [See  Appendix  P.]  is  the 
d^th  ofVa^at  record  of  the  measurements  I  made.  It  is  accurate. 
SS"?i%Tid2!S:  "  L  "  stands  for  "  level."    After  12,  M.,  Aug.  17th, 

I  began  at  five,  A.  M.,  and  ended  at  eight,  P.  M., 
measuring  every  hour,  to  August  23rd,  at  five,  P.  M. 


joMph  H.  cu  I  live  in  Billerica 


tioii, 
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Cboss-examinbd  by  Mr.  French. 

I  undertook  to  measure  the  water  at  Carlisle 
Bridge  only.  "  L,"  for  "  level,"  means  the  level 
of  the  water,  when  I  began,  measured  from  a  chisel-mark,  half 
an  inch  in,  on  the  corner  of  the  stone,  on  the  East  side,  in  the 
abutment.  Mr.  Colson  made  the  mark,  in  my  presence,  for 
this  purpose.  "|^"  means  ^  above  the  preceding  mark,  not 
above  my  level.  There  is  nothing  to  show  how  high  the  water 
was,  at  any  time,  above  the  mark.  It  was  sometimes  above 
the  mark.  Tlie  highest  it  rose  in  twenty-four  hours  was  f 
inches.  That  was  from  eight  at  night  to  five  in  the  morning. 
I  think  the  water  was  never  over  an  inch  above  the  mark,  or 
lower  than  |  of  an  inch  below.  I  marked  it  at  the  time.  I 
tell  the  greatest  variation,  from  memory. 

Mr.  Abbott  pointed  out  to  the  witness  that  from  five,  A.  M., 
of  August  20th,  to  five,  A.  M.,  of  August  21st,  the  water  rose 
If  inches,  and  that  from  five,  A.  M.,  of  August  21st,  to  five, 
A.  M.,  of  August  22d,  it  rose  |  inches,  and  asked  if  that  did 
not  make  the  variation  2  inches. 

Witness. — It  does. 

This  mark  was  on  a  stone.  The  mud  had  to  be  dug  up 
to  let  the  water  come  up.  That  was  the  next  day.  When 
the  mark  was  made,  the  water  was  up  to  it.  I  did  not 
touch  the  top  of  the  mud.  I  cleared  it  out  from  the  bottom. 
You  can  walk  around  the  abutment  except  at  this  place,  where 
it  was  six  inches  deep.  I  only  scraped  away  the  mud  from  the 
bottom  of  this  channel  to  keep  it  from  filling  up. 

I  now  say  the  greatest  variation  was  2  inches.  There  was  a 
rain  while  I  was  there.  It  raised  the  water  the  next  morning. 
I  could  not  say  how  much,  or  whether  it  was  on  August  20th. 
I  do  not  know  whether  the  water  was  running  at  the  Dam.  I 
could  not  tell  whether  the  water  was  above  or  below  the  mark, 
when  it  rained.  The  water  never  rose  2  inches  above  the  mark. 
It  fell  f  of  an  inch  below,  and  rose  If  inches  above. 

I  do  not  know  whether,  at  this  or  any  other  time,  the  water 
was  drawn  ofi*  at  the  Mills.  I  had  worked  for  Mr.  Faulkner,  at 
the  Mills,  before  I  went  ofi*. 
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DiBECT  EXAMINATION  RESUMED. 

^__^  .  The  mark  was  made  on  a  stone  at  the  abutment, 
tionmnmed.  and  a  six  inch  trench  dug  up  to  it.  It  was  about 
three  feet  to  the  water.  That  little  channel  I  kept  clear. 
This  mark  of  "^**  means  |  inch  above  the  level;  and  it  is 
marked  on  that  plan  throughout.. 

CBOSa-EXAMJNATION.  RESUHED. 

That  "  i  inch  "  means  4  inch  above  the  last  mark, 

Crpw^eximina^  *  ■< 

tion  reaumed.         ^ud  UOt  aboVC  the  IcVCl. 

[  To  Mr.  Chase.'] — ^Where  it  is  marked  as  having  risen  J,  from 
level,  at  the  last  marking,  and  then  ^^  it  had  risen  |  above  the 
level. 

Albebt  Wood  ctUled  and  sworn.    Examined  hy  Mr..  Somerby. 

Wood      ^  ^^^®  ^^  Woodville,  in  Hopkinton.    I  am  fifty-eight 
■worn.  years  of  age. 

The  pond  from  which  we  used  to  get  water  U  called  White- 
hall Pond.  A  stream  leads  thence  to  the  Concord  River.  It 
is  one  of  the  sources  of  the  Sudbury  River.  We  call  it  the 
Concord.  There  were  two  privileges  used  at  that  place,  when 
I  first  knew  any  thing.  1  was  born  in  1801.  I  mean  that  there 
were  two  privileges  at  the  outlet  of  the  pond.  My  father  owned 
the  grist-mill  at  the  second  privilege.  That  went  on  till  1810, 
when  the  citizens  of  Hopkinton  obtained  an  Act  of  Incorpora- 
tion, to  build  a  cotton-mill  there  ;  and  a  grist-mill  was  made 
above,  at  the  outlet.  This  cotton-mill  got  in  operation,  I  should 
think,  in  1812 — might  be  1811.  That  kept  on  a  few  years.  It 
stopped,  after  Peace,  and  was  idle  till  about  1820 — not  much 
of  any  thing  was  done  there.  They  bought  the  right  to  flow 
some  meadows  above.  In  1820,  or  '21,  Mr.  Valentine  and  Mr. 
Parkman  bought  the  mill.  I  operated  the  mill  for  them,  two 
or  three  years.  I  could  not  tell  what  was  the  height  of  the 
water.  The  cotton-factory  owners  raised  the  water:  they 
flowed  considerable  land.  After  the  two  or  three  years  my 
brother  and  I  operated  the  mill,  we  bought  it,  in  1824  or  '25, 
and  owned  it  till  the  City  took  it.    We  flowed  more  water  than 
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originally,  but  did  not  raise  the  dam.  The  cotton  factory  had 
never  kept  the  dam  full.  We  kept  pretty  near  twice  as  much 
water  as  they  had.  The  City  took  it  May  Ist,  1846.  We  had 
bonded  the  estate  before.  I  think  the  deed  was  made  in  Novem- 
ber, 1846.  We  stopped  January  1st,  1847.  At  that  time  we  had 
worked  the  water  pretty  low ;  and  I  was  engaged  by  the  Water 
Commissioners  to  take  the  natural  flow  of  water  from  the  pond, 
t  I  did  it  by  putting  up  a  gauge-board,  or,  as  we  called  it, 
a  weir^  which  we  forced  the  water  to  flow  over.  This  weir  was 
constructed  by  raising  some  plank  at  the  lower  end  of  the  flume, 
so  that  all  the  water  was  to  go  in  a  given  space.*  [Witness 
illustrated  his  meaning  by  the  following  diagram.] 


FLUME. 


GAUC  E. 


Cross-examined  by  Mr.  French. 

Croas^xamlned      ^P    ^^^^    ^^   ^^^     ^®®*'    ""■    ^'^^^^^    ^^^     ^^^S,    with 

figures  upon,  them  so  that  when  it  rose  one  inch 
upon  the  gauge-board,  it  showed  one  inch  upon  the  rod.  I  had 
one  upon  each  side.  That  board  was  about  twenty  inches  liigh 
— that  would  be  rather  a  matter  of  guess.  I  made  a  daily 
record  of  it.  I  measured,  not  at  a  particular  time,  but  took 
it  in  the  morning.  I  have  a  record  of  it.  Daring  the 
time  I  kept  my  records,  we  drew  down,  I  should  think,  four 
feet, — never  more, — ^I  think,  sometimes  less.  It  is  matter  of 
record.  The  old  pond  was  not,  to  my  knowledge,  surveyed, 
before  it  was  sold  to  the  city  of  Boston.  I  know  of  no  survey 
but  Nickerson's.  The  year  of  the  lease,  I  guess  tlie  water  was 
not  drawn  down  so  much.  In  1855  it  ran  at  discretion.  In 
1856,  '57,  '58,  and  up  to  July  1st,  1859,  it  was  leased.  This 
Summer,  I  was  ordered  to  discharge  as  much  water  as  in  1847 
and  1848. 

28 
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Direct  examination  resumed. 

S^JLiSe'd!"*"  ^  ^g^^  ™y  record  Jan.  1st,  1847,  and  ended  the  last 
day  of  December,  1854.  Took  it  every  day.  I  took 
the  natural  flow,  the  entire  year  of  1847,  and  part  of  1848.  I 
was  ordered  to  construct  a  dam  there,  which  interrupted  the 
natural  flow  of  the  water.  I  stopped  the  water  July  19th,  1848. 
The  board  where  the  water  ran  over  was  7  ft.  J  in.  across.  I 
completed  the  dam  so  that  the  water  could  pass,  on  tlie  9th  of 
September.  The  dam  was  not  yet  completed ;  but  we  then  had 
the  natural  flow,  and  continued  the  record  till  Oct.  20th.  A 
few  days,  the  record  was  taken  by  another  gentleman,  and 
where  he  did  so  his  name  is  placed  opposite  the  record.  The 
amount,  in  gallons,  per  day,  from  this  record,  has  not,  to  my 
knowledge,  been  made  by  the  Water  Commissioners.  I  made 
some  computation. 

R^rd°of°Fiow  ^^'  -A.BBOTT. — We  put  in  the  records  of  the  four 


Record   of  Flow 
of  Water  at 
Cochituate. 


of  Water  at  Late  gummcr  moutlis.     [Appcudix  T.] 


Witness. — The  new  dam  put  in  by  the  City  was,  I  believe, 
twelve  feet  high.   We  gave  the  City  the  right  to  keep  the  water 
up  to  two  certain  iron  bolts.    We  calculated  upon  the  new  dam 
being  18  inches  higher  than  the  old.    There  was  a  survey  made 
— I  think,  by  Captain  Nixon,  of  Framingham.    I  think  the  area 
of  the  pond,  natural  and  all,  was  five  hundred  and  seventy- 
six    acres.    I   am   not  quite   sure.    It   flowed    considerably 
more  than  before.    We  could  not  keep  up  a  full  head  of 
water  at    the  old  dam — it    was  imperfect.     I  don't    think 
the  new  dam  flowed   twice  as  much  land  as  the  old  one. 
After  the  dam  was  built,  the  water  was  not  at  all  used  for  mills, 
but  only,  to  my  knowledge,  as  a  reservoir,  to  let  the  water 
down.    I  kept  a  record  of  the  water  let  down,  on  the  same  plan 
as  before,  beginning  June  27th,  1849.    I  have  the  records  here. 
No  water  had  run,  up  to  June  27th,  1849,  from  October.    I 
don't  think  it  got  quite  full.    Kept  it  running  till  Aug.  13th, 
when  there  had  been  heavy  rains,  and  stopped  it  till  the  22nd. 
We  then  let  it  run  till  October  11th.    Next  year,  we  let  it  run, 
in  the  same  way.    That  year,  1850,  we  commenced  to  let  it  run, 
July  11th.    Prior  to  that,  the  pond  was  full,  and  we  let  it  run 
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from  Feb.  10th  to  Feb.  26th.  We  stopped  it  till  March  8th, 
1850,  and  it  ran  till  March  20tli,  when  it  was  stopped.  We 
started  again  April  8d,  and  ran  to  April  13th.  We  started 
again  April  22nd ;  it  ran  four  days,  and  was  stopped  again.  April 
29th,  it  started  again.  Ran  till  the  4th  of  the  next  month,  and 
stopped  again.  This  was  when  the  pond  flowed  over  the  bolts, 
and  we  let  it  oflF.  We  let  it  off  from  time  to  time,  till  June 
14th.  I  started  the  Summer  supply,  July  11th.  Aug.  26th,  I 
shut  down  the  gate,  and  kept  it  down  till  the  30th.  The  water 
was  then  very  high,  I  then  let  it  ruii  the  entire  month  of  Sep- 
tember,— except  one  day, — all  October,  all  November,  and  then 
stopped.  The  same  thing  was  done  in  1851,  '52,  '53,  and  till 
the  last  day  of  1854.  That  is,  when  the  water  rose  above  the 
bolts,  it  was  let  ofi*.  Winter  or  Summer.  Somewhat  according 
to  my  discretion,  I  let  down  the  Summer  supply.  I  have  my 
books  here.  They  show  what  was  done  in  those  years,  as  the 
others  did  the  former  years.  I  ascertained  this  flow  in  the 
same  way  as  the  other,  and  the  record  is  kept  in  the  same  way, 

I  never  calculated  the  flow  in  gallons,  as  to  the  natural  flow. 

f  I  did,  in  my  Annual  Reports,  according  to  the  scale  given 
me  by  Mr.  Chesebro'.  In  1854,  Mr.  Chesebro'  told  me  to  let  it 
down  according  to  my  discretion.  In  1855  and  '56,  the  water  was 
leased  to  the  Messrs.  Mellens — the  Saxon ville  people.  Another 
record  has  been  kept  since  then.  There  has  not  been  as  much 
water  drawn — I  should  think  from  observation — although  I 
had  the  charge  of  it  all  the  time,  and  let  it  down  without  any 
measurement,  merely  to  keep  the  mills  in  operation.  I  think 
they  did  not  draw  as  much  water  in  either  of  those  years — did 
not  draw  the  Reservoirs  so  low — as  when  we  made  the  meas- 
urements. 

Cross-examination  resumed  by  Mr.  Mellen. 

croM-examina-  Lq^s  Poud,  Mud  Poud,  Whitehall  Pond,  and  Little 
Pond,  all  covered  by  this  reservoir,  I  do  not  know 
tlie  area  of.  I  should  say  Whitehall  is  given  by  Metcalf  as  sixty 
acres.  I  should  think  that  rather  low— he  said  he  was  not  very 
particular  about  it.  I  should  think  there  was  as  much  in  the. 
other  three,  together,  as  in  that.  There  was  a  large  amount  of 
territory  bordering   on    the    pond,  which  we  always  called 
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•*  pondage."  There  might  hare  beea  thirty  or  forty  acres — newr 
observed,  particularly,  with  reference  to  the  aumber  of  acres. 
After  Saudford's  lease,  we  found  the  pond  full,  and  had  to  eal- 
culate  tho  average  of  the  two  former  years  according  to  which 
we  were  to  regulate  the  flow, — '47  aud  *48, — and  regulated  it 
l^GCordingly. 

Fbancis  Tuttle  called  and  sworn.    Examined  by  Mr.  Somerhy. 

mx^    '^*"*  ^  reside  in  Acton.     I  am  sixty-eight  years  old. 

I  have  always  been  a  farmer,  and  lived  in  Acton.  I 
have  lived  within  four  or  five  miles  of  these  meadows.  Have 
dealt,  considerably,  in  "brook  meadows,"  in  our  town,  on 
brooks  running  into  these  rivers.  These  meadows  were  not  at 
nil  affected  by  the  water :  the  water  does  not — certainly  did  not 
lit  that  time — flow  over  them. 

Mr.  Mellen  objected  to  inquiries  made  in  regard  to  damage 
to  these  meadows,  as  incompetent.  Such  a  coui*se  of  evidenoe 
would  open  an  indefinite  field.  Mr.  Mellen  cited  Slandish  vs. 
Waslibum^  21  Pickering's  Rep.  287,  and  Vandine  vs.  Burpee^ 
13  Metcalf 's  Rep.  288. 


»fta9wthe  ^^'  Abbott  argued  the  admissibility  of  the  evi- 
Pfftdow'**'Sot'*'  dence,  as    tending    to    show  that    the    decrease 


Qflvtoi 
deterioration    of 
BfAdowi     not 

^"^Kiyer.^""  '^^  ^^^^  ^aluc  of  tho  Coucord  River  Meadows 
was  not  necessarily  owing  to  the  flowage  of 
fhe  Biver,  but  that  they  shared  the  common  fortune  of  all 
other  meadows  in  the  vicinity,  independent  of  the  flowage. 
The  applicability  of  the  cases  quoted  was  denied,  and,  the  decis- 
ion of  Bigelow,  J.,  on  a  similar  question,  in  a  Nisi  Prius  case  of 
a  suit  against  The  Taunton  Copper  Works  was  cited. 

Mr.  Mellen  replied  that  the  ruling  in  the  suit  against  The 
Taunton  Copper  Works  was  not  disputed,  because  tho  verdict 
was  in  favor  of  the  party  against  whom  tlie  ruling  was  made. 

Mr.  Abbott  cited  the  usage  in  cases  where  the  value  of  land 
fas  at  issue* 

Mr.  Mellen  denied  the  parallelism  of  the  two  cases.  Thi^ 
iftquiry  here  sought  was  indefinitely  more  extended.    Inquiry 
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ol  all  the  oauses  which  might  have  operated,  on  the  ^^  brook- 
meadows,"  or  any  others  testified  ia  regard  to  for  the  same 
purposes,  mwst  be  made. 

Mr.  AsBaTT  suggested  that  the  Committee  had  permitted  aa 
inquiry  iuta  th^  comparative  rise  and  fall  of  the  value  of 
uplauds. 

The  acting  Chairman,  Mr.  Bowerman,  understood  that  the 
purpose  of  that  inquiry  was  to  ascertain  whether  the  value  o 
the  uplands  had  beeu  decreased  by  the  flowage,  from  the  fact 
that  the  owners  had  been  obliged  to  raise  hay  upon  them,  to 
feed  their  stock,  in  consequence  of  the  unproductiveness  of  the 
Meadows. 


jj^t^  The  Committee  ruled  that  evidence  to  show  that 

lands  upon  the  streams  emptying  into  the  Concord 
Biver  had  deteriorated  in  the  same  way  as  those  in  question 
in  the  hearing,  was  inadmissible. 


Amos  S.  Brown  called  and  sworn.    Examined  by  Mr.  Abbott. 

Amofl  s.  Brown  I  ^^^  ^^^®  ^^  LowoU.     I  livcd  lu  BiUcrica  from 
tworn.  seven  to  nineteen  years  of  age,    I  then  went  to 

Lowell.    I  am  forty-four  years  old. 

I  left  Billerioa  in  1834.  Since  that  time,  I  have  been  back? 
ward  and  forward  to  and  from  Billerica,  several  times  in  each 
year,  during  the  Summer,  I  lived  in  Billerica,  in  sight  of 
Hiirs  Bridge,-^the  first  house  from  the  bridge,  toward  Chelms- 
ford. My  father  carried  on  that  farm  all  the  time,  and  remained 
there  till  six  pr  seven  years  ago.  The  farm  lay  on  the  Biver* 
He  every  year  mowed>  and  got,  the  Concord  Meadows  on  his 
farm, — some  twenty  acres,  on  the  right  and  left  sides  of  th9 
road,  on  our  side  of  the  Biver.  From  seven  to  nineteen,  I, 
personally,  helped  to  get  the  Meadows — hay  and  cranberries. 
Almost  always,  when  we  had  done  our  stint,  I  went  fishing. 
During,  and  since,  that  time,  I  have  noticed  no  great  change  in 
the  Meadows,  unless  from  a  freshet — a  rain,--except  that  they 
^e  dryer  this  year.  Taking  the  twelve  years  I  worked  there, 
I  noticed  no  great  Change,  unless  there  ws^s  rain. 
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I  was  there,  at  the  meadow,  August  22nd,  I  think,  this  year. 
I  was  on  the  meadow.  Mr.  Talbot  requested  me  to  go  there. 
I  went  on  the  meadow  where  I  used  to  work.  I  went  where  we 
used  to  polo  out  hay,  and  found  it  very  dry.  I  went  on  the 
fishing-stone,  and  found  the  water  very  low.  There  was  a 
crease,  when  the  water  got  down  to  which,  we  used  to  call  the 
Biver  low.  I  found  the  water  down  considerably  below  the 
crease. 

We  used,  almost  every  year,  to  have  to  pole  some,  in  some 
places.  This  season,  these  places  were  all  dry — there  didn't 
appear  to  be  any  water  at  all.  It  appeared  to  be  dry  enougli  to 
get  the  hay  without  poling.  Bradley  Bowers  now  owns  the 
estate.     Mr.  Judkins  works  it. 

Gross-examined  by  Mr.  French. 

^oN^xunin.  One  meadow  is  lowish,  the  other  rather  highish. 
Tiiey  may  be  eighty  rods  apart. 

Aug.  22nd,  tlie  water  at  the  Dam  was  about  even  with  the 
flash  boards  —  spattered  over  a  little.    I  saw  it  that  day. 

When  I  say  no  great  difference^  I  mean  there  is  no  great 
alteration.  I  don't  think  the  hay  is  as  good  as  it  used  to  be. 
Different  kinds  of  grass  have  come  in.  There  is  a  kind  of  round 
grass,  that  I  didn't  use  to  see  there. 

I  have  noticed  lifting  by  the  ice,  in  some  places.  I  have 
always  recollected  that.  Tliis  last  Winter,  the  ice  took  it  up 
more  than  I  can  remember  at  any  other  time.  It  always  took 
it  up ;  I  could  not  tell  whether  or  not  as  much  as  of  late  years. 

I  was  not  on  this  meadow  before  tlie  date  named.  I  was  on 
the  other  side — the  upper  side  of  the  road — toward  Carlisle— 
the  same  side  of  the  Biver.  I  went  there,  by  irequest  of  Mr. 
Talbot,  in  August.  I  went  on  in  May,  of  my  own  accord. 
Not  in  June  or  July.  In  May,  there  was  some  water — ^it  was 
about  the  same  as  usual.  In  August,  it  was  dryer  than  usual. 
Those  two  times  are  my  only  knowledge  of  them,  this  year. 

Jonas  Brown  called  and  sworn.    Examined  by  Mr.  Abbott. 

jonu  Blown  J  jj^^y^  ijy^j  in  Billerica  the  greater  part  of  my 
life.    I  am  seventy-five  years  of  age. 
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I  am  the  father  of  the  last  witness.  I  lived  on  the  place 
which  he  testified  in  regard  to, — the  Widow  Foster  place, — 
thirty  years.  I  left  there,  six  years  ago.  Previous  to  that,  I 
had  seen  the  Concord  River  from  year  to  year.  I  believe  I  once 
worked  on  the  Meadows  above  the  Middle  Bridge,  when  I  was 
nineteen  years  of  age.  The  Foster  place  had  a  good  deal  of 
meadow— eighteen  of  twenty  acres,  bordering  on  the  West  side 
of  the  River.  Got  the  meadow,  every  year,  while  I  lived  tliere. 
There  were  changes  almost  every  year — sometimes  better  and 
sometimes  worse.  Sometimes  there  was  red-top  hay,  and  then  it 
was  poor — different  kinds  of  hay.  There  was  no  particular 
diange  during  those  thirty  years,  except  as  it  depended  on  the 
season.     Some  years,  I  had  to  pole  my  hay. 

I  went  with  my  son,  August  22nd.  The  Meadows  were  then 
about  as  dry  as  I  ever  knew  them. 

Cross-examined  by  Mr.  MeUen. 

ctowexaminft.  ^^'^^  is  a  rathcr  low  meadow.  In  both  my  meadows 
tion.  there  are  about  twenty  acres.    They  are  in  a  large 

tract  of  meadow. 

I  did  not  see  what  the  grass  was,  this  year.  Before  this  year, 
I  have  not  seen  the  Meadows  much,  since  I  moved  from  there. 
I  did  not  call  them  so  good  when  I  first  moved  on  there,  as 
afterward.  The  grass  was  better,  of  late.  It  got  to  be  red-top, 
and  good  stock  hay.  It  didn't  use  to  be  so  good.  I  don't 
know  but  the  Meadows  were  wetter  when  I  went  there,  than 
since. 

There  was  no  great  amount  of  cranberries  when  I  went  there. 
They  came  on.  I  got  most  cranberries  the  last  year  but  one, 
that  I  was  there — ^seventy-six  bushels,  for  which  I  received  $220. 
I  suppose  it  was  the  Meadows  being  wetter  that  improved  the 
cranberries.  I  used  to  get  some,  each  year,  when  I  went  there. 
I  guess  they  did  come  on  a  little  more  each  year.  I  don't 
know  but  it  was  the  Meadows  getting  wetter  that  made  them 
better.  Have  always  had  some  trouble  with  the  Meadows  being 
taken  up.  It  is  not  so  bad  of  late  as  it  used  to  be.  The  worst 
I  ever  knew  it  to  be  taken  up  was  about  twenty  years  ago.  Of 
late  years,  there  was  not  so  much  taken  up,  as  earlier.  For  a 
year  or  two  after  I  went  there,  it  was  not  cleared  up ;  there 
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were  a  good  many  bushes.  I  cleared  the  bBdhes  off.  After 
that,  the  ice  would  take  it  up  more.  I  never  ditched  the 
meadow  in.  After  I  took  the  bushes  off^.the  grass  came  in 
better.  I  don^t  know  that  clearing  it  made  the  meadow  any 
wetter  or  dryer :  I  think  it  was  the  same.  I  believe  there  is 
deep  mud  on  the  meadow.  It  is  not  so  very  deep-^I  should 
think,  two  or  three  feet.    It  varies,  at  diffel^nt  places. 

Where  I  poled  the  hay  out,  was  in  litUe  places  where  the 
meadow  was  lower — wmo  places  of  an  lEusre.  I  didn't  use  to 
have  to  pole  these,  unless  there  were  great  rains. 

I  sometimes  used  to  have  to  wait  for  the  River  to  go  down, 
and  was  late  in  gettmg  my  hay.  X  had  less  trouble,  I  think,  ia 
later  years. 

Gardner  Parker  called  and  sworn.    Examined  by  Mr,  Somerby. 

SJSJT'  ^*'*'*'  I  ^^^®  ^^  Billerica.    I  am  aged  fifty-one. 

I  have  always  beeh  a  farmer,  and  lived  in  the  same 
place;  and  my  father  before  me.  I  have  near,  the  Middle  Bridge, 
about  fifteen  acres  of  meadow,  on  tlie  River.  I. have  always 
worked  on  it.  It  is  about  like  the  rest  of  the  meadows  from  the 
Turnpike  to  the  Comer.  It  is  about  two  and  a  half  miles  from 
the  Billerica  Dam,  by  the  River.  I  have  had  to  pole  the  hay 
off  but  three  times.  The  land  is  hard  enough  to  drive  over. 
From  the  time  I  was  ten,  to  my  twenty-first  year,  we  used  to  be 
troubled,  sometimes,  by  wet  seasons*  Since  then,  I  have  observed 
no  change.  I  have  not  supposed  we  were  ever  injured  by  the 
Billerica  Dam. 

There  have  always  been  cranberries  there,  since  I  can  re- 
member. My  father  used  to  cut  them  down  as  close  as  possible. 
Of  later  years,  we  have  encouraged  them  to  spread,  as  far  as 
possible.  To  that  I  attribute  their  increase.  I  have  no  doubt 
that  that  has  been  the  general  treatment  of  cranberries. 

Have  been  troubled  with  the  land  being  taken  up.  I  attri- 
bute it  to  the  shallow  water  freezing.  I  don't  think  it  would 
be  taken  up  if  the  water  was  deep.  I  remember  that,  when  I 
was  a  small  boy,  about  an  acre  was  taken  up  and  carried  to 
another  place.  There  was  more  damage  done  to  the  land  that 
season,  than  I  ever  knew*    That  was  over  forty  years  since.    I 
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do  not  think  that  it  has  been  worse  in  the  last  twenty  years 
tban  the  twenty  preceding. 


Cross-examined  by  Mr.  French. 

gjj"^**^""  If  tlie  water  was  on,  two  feet,  the  land  would  not 
be  lifted.  I  never  knew  it  to  freeze  so  deep  as  that. 
Parts  of  the  land  are  too  wet  for  cranberries.  They  grow 
only  on  the  Meadows.  I  think  that,  as  a  general  thing,  they 
do  not  grow  more  on  the  borders.  They  grow  next  the  upland. 
On  one  part  of  my  laud,  they  grow  quite  across;  on  the  other, 
it  is  low,  and  they  do  not.  Tiiey  have  increased  on  all  my 
land.  The  water  sometimes  flows  five  or  six  feet  over  my  land. 
In  the  last  of  Summer,  after  a  heavy  rain,  I  have  known  it  a  foot 
deep  over  some  parts  of  the  land — not  the  whole.  Cutting 
down  the  cranberries  once  will  not  kill  them.  Some  think  it 
improves  them  to  cut  them,  but  I  do  not.  When  the  wood  is 
old  and  dry,  it  may  benefit  tliem.  Cutting  them  in  dry  weather, 
in  August,  I  think  would  kill  them. 

Adjourned  to  10,  A.  M.,  Thursday,  Nov.  10th,  at  10,  A.  M. 


At  10,  A.  M.,  of  Thursday,  November  10th,  the  farther  hear- 
ing was  postponed  until  such  time  as  the  Chairman  of  the 
Committee  should  thereafter  designate,  when  notice  of  the  con- 
tinuance was  to  be  served  upon  the  parties. 


EIGHTH    DAY. 

The  hearing  was  resumed,  pursuant  to  notice  by  the  Chair- 
man, at  2,  P.  M.,  of  Wednesday,  December  14th. 

Present,  Messrs.  Parker,  Wrightington,  Russell,  and' 
Chabb. 

Mr.  French  applied  to  the  Committee  for  a  postponement  of 
the  hearing,  on  the  ground  of  the  absence  of  Mr.  McUen,  in 

29 
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ooaseqaence  of  not  having  roeeived  a  ^nfficient  noliee  of  Ihe 
resumption  of  the  proceedings. 

The  Chairman  decided  that  the  notice  had  been  sufficient, 
and  that  the  hearing  must,  therefore,  proceed. 

Mr.  Abbott  agreed  to  submit,  on  this  daj,  the  testimony  of 
only  two  or  three,  comparatively  unimportant,  witnesses. 

Ltman  Haines  called  and  sworn.    Examined  by  Mr.  Abbott, 

Lyman  HUne.  J  i^y^  ^y.^^  j^  BiHeHea  sinco  1832,  except  for 
three  years.  Except  two  years,  I  have  lived  within 
sight  of  the  Biver.    I  am  fifty-six  years  old* 

I  have  known  the  Biver,  all  my  life.  Within  forty  years  I 
liave  noticed  no  ch&nge  in  the  height  of  the  Biver  above  Bil* 
lerica. 

I  own,  witli  Mr.  Foster,  in  Bedford,  about  sixty  acres,  each 
side  of  Carlisle  bridge,  on  the  Bedford  side.  Most  of  them  run 
down  to  the  Biver.  I  should  think  I  had  owned  them  twelve 
or  tliirteen  years.    There  are  cranberry  patches  on  them. 

There  have  been  freshets  every  year. 

There  is  no  difference  in  the  condition  of  the  Meadows  since 
I  have  known  them.  They  used  to  be  taken  up  just  as  badly 
as  now.  T  know  large  quantities  of  earth  have  been  taken  up 
and  landed  on  Parker's  land.  You  can  drive  a  team  all  over 
my  meadows.  There  is  about  a  foot  of  soil,  and  then  a  hard 
pan. 

We  lost  our  cranberries,  one  year,  on  account  of  the 
water,  but  never  at  any  other  time.  Frost  has  injured  them 
sometimes.  We  have  had  hands  in  there  at  times,  when  we 
have  forbidden  them  to  light  a  pipe :  the  meadow  was  so  dry 
that  if  there  were  a  fire,  I  don't  know  where  it  would  stop. 
I  have  given  considerable  attention  to  the  culture  of  cran- 
berries. Insects  injured  them  very  much,  a  few  years  ago. 
They  destroyed  many  vines.  This  was  independent,  entirely, 
of  the  water,  and  took  place  away  from  the  Biver,  as  well  as 
on  it.   This  has  occurred  a  number  of  years,  in  different  places. 

I  have  observed,  for  the  last  twenty  years,  changes  in  the  lands 
of  Concord  Biver,  which  have  affected  the  height  of  the  water. 
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Question. — State  any  facts  witliin  jour  knowledge,  tending 
to  show  that  circumstances  have  caused  an  increased  supply  of 
water  to  Concord  River. 

Answer.^I  bought,  about  '42  or  '43 — ^I  thinrk,  '42 — a  piece 
of  land,  part  meadow  and  part  upland,  in  Bitlerica,  with  a 
brook  running  through  it.  Tliat  meadow  was  very  dry. 
Five  or  six  years  ago,  I  for  two  year*  in  succession  lost 
that  meadow,  on  account  of  water.  I  siiould  think  tiiat 
Concord  River  was  thirty  feei  lower  than  that  piece.  One  of 
my  neighbors  bought  land  above  it,  and  he  and  others  began 
to  ditch  and  drain  swamplands  above,  and  brought  the  water 
down  over  my  lard  to  Concord  River.  As  much  watdr  aigain 
runs  in  that  brook  as  in  '42.  As  I  go  from  Billerica  to  Sud*- 
bury,  I  see  they  are  cleaning  water  off,  and  diteliilig  it. 

[  To  Mr.  Chase.'] — It  is  my  ojMnion  that  a  great  deal  ino^e*^ 
double  the  water — runs  through ;  in  the  course  of  tlie  year.  It 
used  to  evaporate  in  the  swamps. 

I  think  this  water  drained  off  reaches  Concord  Birer,  run- 
ning through  the  channel  of  the  brooks. 

I  know  the  meadows  Mr.  Hill  has  testified  about,  and  have 
examined  them  with  reference  to  cranberries. 

My  lot  on  the  brook  is  two  and  a  quarter  miles  above  the 
Dam  at  Billerica. 

Mr.  Abbott  explained  that  the  purpose  of  tliis  evidence  was 
to  sliow  that,  the  supply  of  water  being  made*  greater  at  and 
nearr  the  Dam,  it  set  back  upon  the  flowed  meadows  above. 

Mr.  French  said  that  the  complainants  agreed  as  to  tiiat 
fiiicf. 

Witness.— Ten  years  ago,  I  offered  Capt.  Hill  4^800  for  hh 
meadow — eleven  acres.  I  would  not  give  as  much,  now.  They 
havo  not  been  a^cted,  to  my  knowledge,  by  water.  Thv 
iofidcts  have  injured  their  cranberries.  I  would  give  $200  for 
the  eleven  acrei^,  now. 
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Cross-examined  by  Mr.  French. 

crMB^nmiB*.     J  fipg^  owDod  mcadows  in  Bedford,  about  thirteen 
years  ago.    I  never  did  before  1828.    I  bought  1117 
sieadows  for  cranberries. 

The  cranberries  sometimes  are  better  on  the  banks,  and 
sometimes  in  tlie  low  places. 

I  am  not  at  my  brook-lot  in  Winter.  Twice  as  much  water 
runs  there  in  the  Summer  as  formerly. 

I  do  not  know  any  thing  as  to  the  fall  of  rain  in  this  country. 
I  don't  know  what  proportion  of  rain  evaporates  from  the  land. 

Question. — Do  you  know  how  the  quantity  of  water  from 
land  can  be  increased  by  drainage  7 

Answer. — ^I  think  if  there  are  two  hundred  acres  of  swamp 
here,  and  ten  of  dry  land  here,  the  drawing  of  the  water  from 
that  swamp,  over  the  other,  will  make  the  ten  acres  wetter. 

I  suppose,  in  ditching  along  the  side  of  a  hill,  they  may 
strike  a  spring. 

In  my  ophiion,  the  doubled  quantity  of  water  is  owing  to  the 
drainage.    ' 

That  brook,  part  of  the  year,  used  to  be  entirely  dry.  It  is 
never  dry,  now. 

When  at  the  dryest,  last  Summer,  that  water  might  have 
run  through  a  two-inch  auger-hole. 

Between  my  meadow  and  Concord  River,  half-a-mile,  it  is 
all  brush,  and  dreadfully  rocky. 

I  have  bought,  in  all,  for  cranberries,  sixty  or  seventy  acres. 
I  do  not  think  it  would  injure  my  cranberries  to  have  the  water 
drawn  down.    I  don't  think  it  would  make  much  difference. 

My  meadows,  five  or  six  years  ago,  were  once  flowed,  in  the 
Fall.  Some  are  low,  and  some  high.  One  Summer,  we  lost 
pretty  much  all  the  hay,  from  flowage.  They  have  not  been 
flowed  any  other  year.  There  have  been  places  where  water 
has  stood.  Tlie  fire  would  have  gone  over  them,  last  Fall,  like 
a  horse.  It  has  been  just  as  bad,  other  Falls.  It  was  five  or 
six  years  ago  that  I  lost  the  hay.  When  I  said  I  lost  the  hay 
two  years,  I  referred  to  my  meadow  on  the  brook.  I  don't 
know  that  since  I  bought  the  land,  the  cranberries  have  altered 
any. 
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The  first  time  I  ever  saw  mj  meadow's  was  when  I  bought 
them.  My  opinion  as  to  forty  years  did  not  refer  to  my  own 
land. 

[To  Mr.  CAa«e.]-^These  swamps  I  have  spoken  of  are  mostly 
peat-land.  The  peat  sometimes  runs  four  or  five  feet  down. 
When  I  cut  the  peat,  the  land  was  in  its  natural  condition. 
Since  the  drainage,  I  think,  it  is  dryer  three  or  four  feet  below 
the  surface. 


Direct  examination  resumed  by  Mr.  Abbott. 

iSS^rSSSldl     The   ditches    differ  in    depth    two— three — some 

three  and  a  half  feet  deep.    I  think  that  since  the 

middle  of  last  June  my  meadows  have  been  dryer — very  dry. 


Elijah  B.  Hill  called  and  sworn.     Examined  by  Mr.  Butler. 

jKijah  B.  Hiu  I  am  sixty-five  years  old.  I  live  inBillerica,  I  have, 
for  forty  years,  lived  in  Billerica  before.  I  have 
always  lived  within  three  miles  of  where  I  now  live.  I  have 
known  a  strip  of  meadow,  five  miles  long,  for  fifty  years. 

I  have  not  been  able  to  see  any  difference  in  the  height  of  the 
water.  It  flooded  deeper  in  1810  than  I  ever  knew  it  at  any 
other  time.  I  attributed  it  to  the  rain.  Since  then,  in  fifty 
years,  we  have  been  flooded  seven  or  eight  years.  Three  years, 
we  failed  to  get  any  hay.  Those  years  were  scattered  along. 
The  strip  of  meadow  I  know  is  from  above  Carlisle  Bridge  to 
Hill's  Bridge,  on  the  Easterly  side  of  the  River.  After  the  wet 
seasons,  it  takes  two  or  three  years  to  get  back  the  red-top 
grass.  It  takes  two  or  three  years  to  kill  it  out.  As  long  ago 
as  I  can  remember,  the  taking  up  of  the  land  was  just  as  bad  as 
now.    Last  year  was  very  bad. 

Thirty-three  years  ago  I  sold  eleven  acres  to  Capt.  Hill  for 
$11  an  acre,  and  eight  acres,  adjoining,  to  William  Whitford, 
for  $13  an  acre.  I  bought  it  back,  in  three  years,  for  the  same 
price— he  got  sick  of  it.  This  was  in  Billerica,  right  by  Hill's 
Bridge.  The  tliree  years  tliat  Mr.  Whitford  had  it  were  pretty 
wet  seasons.    The  meadows  I  sold  to  Mr.  Hill  are  worth  more 
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than  when  he  bonght  them.  He  h&a  repeatedly  been  offfored 
double.     Mr.  Winning  offered  him  #300. 

We  have  been  more  eareful  about  cranberries,  of  late,  than 
formerly.  We  used  to  mow  them  right  down ;  now,  where 
there  is  a  nice  spot,  we  don't  mo#  them  at  all. 

Cross-examined  by  Mr.  French. 

croug-eiamin-  "^'^^  Mcadows  aro  uot  so  valuable,  in  wet  seasonsr. 
•tion.  I  should  a  little  rather  have  them  dryer  than 

wetter. 

Half  the  Meadows  within  three  or  four  miles  of  mine  are 
lower ;  half^  the  same.  We  call  them  "  bank-ftieadows."  The 
cranberrieB  usually  grow  on  the  higliest  part  of  the  meadow. 

The  Meadows  three  miles  above,  I  should  think  full  as  low  afs 
mine.  You  may  call  them  wetter,  up  at  Carlisle  Bridge; 
because,  they  arB  wider. 

luin^nge,  kept  M^'  Abbott  then  introduced  as  evidence,  a  rain- 
to'MS"^u\^  gaag«  k«pt  at  Waltham,  by  Eben  Hobbs,  from  1824 
t^Jd.""-     to  1869.     [Appendix  Q.        .] 


William  Pollard  called  and  sworn.    Examined  by  Mr.  Butler. 


Foiuid  I  live  on  the  East  side  of  Concord  Biver,  within  a 
mile  of  the  Dam.     My  age  is  fifty-nine. 

My  house  is  within  twenty  rods  of  the  River,  and'  in  sight. 
I  have  always  lived  there,  and  so  did  my  fiither,  who  died  in 
1848,  aged  eighty. 

[Tlie  Respondents  then  proposed  to'  prove  the  statements  of 
the  father  of  the  Witness,  in  reference  to  the  Fonfway.  The 
evidence  was  rejected.} 

I  have  crossed  the  Pordway.  I  did  so  m  1811.  It  was  a 
fey  season.  I  crossed  on  horse-bacfc.  Most  of  it  way  not  over 
the  horses'  hoofs.  When  we  came  to  the  place  where  the  hoats 
went,  it  was  over  his  knees. 

In  corresponding  sea^ns,  since,  I  have  observed  no  diflference 
in  the  depth  of  the  water  therel  None  except  as  it  varied  from 
ttie  amount  of  rain.  I  visit  the  River  twice  a  diay,  from  August 
to  the  Spring..  No  diflFerence  in  the  depth  of  the  River,  since  1812 
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or  '15,  except  from  ihe  fall  of  rcun.  I  faaye  noti<?Qd  no  difference 
which  I  coMld  attribute  to  the  raLsing  of  the  Dam.  I  remember 
that  the  season  of  1822,  a  drought  from  April  to  September,  I 
noticed  the  rocks  in  the  River,  again«t  my  house.  In  ihe 
neighborliaod  of  ten  years  ago.,  the  ^aiia.e  roc^  m^^  its  app^tF* 
ance  again,  but  not  so  high.  There  is  ^,  rock  thajb  we  alw^^ys 
mark  for  low  wf^ter.  I  don't  rena^ipber  as  to  1840.  Taking 
twenty  years  together,  I  notice  no  difiGsr^ce  in  the  height  of 
the  water. 

[To  Mr.  Chase.} — There  are  meadows  lying  just  above  my 
farm,  none  on  it.  The  bank  is  high  enough  to  protect  them 
against  the  water  at  any  height  eyer  kiiown.  TU^te  are  stones 
there,  by  which  I  mark  the  height  of  the  Wftter, 

Cross-jsxaminbd  bp  Mr.  French. 

2J^"^^°»'  I  remember  going  down  with  Col.  Heard  about 
1833,  and  showing  to  him  certain  rocks,  and  saying 
they  used  to  be  out,  before  1828,  oftener  than  since.  They  had. 
They  had  not  been  out  from  1822.  They  were  then,  I  think, 
three  inches  under  the  water.  A  number  of  ihem  were  out 
almost  every  Summer ;  but  that  one  rock  where  I  went  fishing 
had  not  been  out  since  1822.  The  rocks  I  referred  to  are  out 
now.  Summers,  as  tliey  were  before  1833.  The  one  rock  I 
spoke  of  has  been  out  but  once  since.  In  general,  I  do  not 
know  that  the  River  has  been  lower  than  before  1833.  The 
lowest  rock  has  been  out  but  once  since  1828.  The  other  rocks 
disappeared  from  1828  to  1833,  and  have  since  re-appeared. 

I  have  crossed  the  Pordway,  I  presume,  more  than  twice  ten 
timos.  I  could  give  you  no  idea  of  the  number  of  times.  I 
have  iiot  crossed  on  horse-back,  or  in  any  way,  except  in  a  boat, 
since  1820.  I  have  no  impression  how  deep  the  water  was,  that 
last  time.  I  suppose  it  is  deeper  now;  as,  I  believe, it  has  been 
cleared  out.  About  1811  and '12,  it  was  commonly  used  as 
a  ford  way,  and  till  about  1825.  I  know  of  no  reason  why  they 
left  oflF  so  using  it. 

[To  Mr.  Chase.']— From  1820  to  1832, 1  had  no  horse,  and 
didu't  use  it. 
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\_Th  the  ChairmanJ]'^The  absence  of  a  horse  was  the  onljr 
reason  I  did  not  use  it.    I  should  have  used  it  while  others  did. 

[  To  Mr.  Child.} — I  waded  across,  when  under  twenty.  The 
water  was  considerably  over  my  knees.  I  never  knew  it  in  the 
state  where  a  man  could  step  from  rock  to  rock,  and  go  across 
afoot.  I  crossed  it  afoot  in  the  latter  part  of  Summer.  Through 
the  Sunmier  season,  I  should  think  the  depth  might  be  three 
feet— I  couldn't  tell. 


Direct  examination  resumed  bp  Mr.  Abbott. 

SSTLSJUd!"*"  ^  ^*^®  ^^^  *^'^°^  clearing  the  channel  out,  when  I 
was  a  young  man. 
I  told  Col.  Heard  of  the  one  rock  which  in  1822  was  out  of 
water.    I  found  that  in  a  season  which  approached  the  other, 
in  dryness,  that  was  brought  about  again. 


Thomas  R.  Barrett  called  and  sworn.     Examined  by  Mr. 

Abbott. 

J?t?^orn**  ^-  I  am  fifty  years  old.    I  live  in  Lowell. 

I  was  born  in  Billerica,  and  lived  there  forty  years. 
I  have,  since  removing,  occasionally  been  back.  I  used  to  live 
about  seventy  rods  back  from  the  Fordway,  with  my  mother. 
I  have  frequently  crossed  at  the  Fordway.  I  recollect  some- 
body ploughing  in  the  channel  of  the  Fordway.  I  recollect  no 
difference  in  the  height  of  the  water,  except  with  the  varied 
wetness  of  the  season.  I  have  passed  the  Falls,  many  years  ago. 
I  have  been  familiar  with  the  height  of  the  water.  Not  so 
familiar  with  the  water  above  the  Fordway— except  a  little 
way. 


Cross-examined  bp  Mr.  Child. 

croismxwnina-  ^  ^^^®  °^*  crosscd  thc  Fordway,  much,  for  these 
tion.  ten  or  eleven  years — ^not  so  often.    I  then  crossed 

it  in  a  boat,  generally — a  canoe.  The  general  depth  of  water, 
at  that  time,  in  the  dry  season — in  warmish  weather, — would 
be  a  little  over  two  feet,  I  should  think.    When  a  boy,  or  young 
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man,  I  have  crossed  it,  some,  on  foot,  of  a  dry  season,  wading 
up  to,  or  a  little  higher  than,  iny  knees.  I  ean't  fix  the  time. 
It  was  when  I  was  a  boy. 

[3b  Mr.  Cha^e.'] — I  don't  remember  wading  across  daring 
the  last  ten  years. 

[  To  Mr.  Child'] — I  suppose  the  time  when  I  waded  across 
was  wlien  I  was  eleven  or  twelve  years  old.  You  couldn't  cross 
on  the  rocks.  There  were  rocks,  but  they  were  nearer  the 
shore — not  across.  I  used  to  fish  on  rocks — not  at  the  Ford- 
way,  but  fifty  rods  above,— one, — and  one  ten,  and  one  seventy- 
five  rods  below.  I  have  seen  them  above  the  water,  since.  I 
don't  know  about  people  fishing  there  now.  I  don't  know  that 
I  have  seen  them  doing  so  more  than  once  or  twice  in  a  dozen 
or  eighteen  years. 

Adjourned  to  10,  A.  M.,  of  Thursday,  December  16th. 


NINTH    DAY. 

THtTRSDAT,  December  16th. 

Committee  met  at  10,  A.  M.,  of  Thursday,  December  16th. 

All  the  members  of  the  Committee  present. 

The  testimony  for  the  Respondents  was  proceeded  with. 

George  Bacon  called  and  sworn.    Examined  by  Mr.  Abbott. 

I  live  in  Billerica.   I  am  sixty  years  old.   I  o^  land 
sworn.  in  Billerica,  within  half  a  mile  of  Concord  River.  It  is 

the  farm  on  which  my  father  lived  ;  myself  and  father  before 
me  have  owned  Concord  River,  about  half  a  mile  below  Hills' 
Bridge  ;  I  own  one  meadow  there ;  own  also  in  Bedford  and 
Concord.  I  had  occasion  to  sell  meadows  in  Concord,  thirty- 
five  years  ago.  I  got  $11  an  acre.  I  examined  these  meadows 
that  I  sold,  this  last  Summer.  They  were  dryer  than  when  I  sold 
them.    I  had  owned  them  only  two  or  three  years.    I  gave  $8 

30 
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an  acre  for  the  meadows  in  Concord.  The  meadows  in  Bille- 
rica  are  as  dry  now  as  they  were  twenty,  twenty-five,  or  thirty 
years  ago,  and  dryer  than  they  were  some  years.  In  1811  or 
'12,  there  came  heavy  rains,  and  we  had  to  pole  some  hay  out. 
Taking  the  seasons  generally,  I  have  noticed  no  difference.  In, 
particular  years,  I  have  noticed  changes  in  the  height  of  Con- 
cord River.  Some  years,  a  large  rock,  called  Perch  Rock,  near 
Jug  Island,  would  be  covered  with  water ;  the  water  would  be 
up  to  theuknees :  in  other  years,  it  would  be  dry.  Except  the 
changes  in  the  seasons,  I  have  noticed  no  difference.  In  the 
same  kind  of  season,  I  think,  their  condition  would  be  the  same. 

Cross-examined  by  Mr.  French, 

gj^*-***^"^  The  water  is  higher  in  some  years  tlian  in  others. 
When  we  had  heavy  rains  through  haying,  the 
River  would  rise.  I  don't  know  that  there  would  be  the  differ- 
ence of  a  foot  or  two  between  the  seasons.  The  River  generally 
rises  three  days,  and  then  falls  again.  I  think  there  is  a  foot 
difference  between  the  low  water  of  a  dry  season  and  a  wet  sea- 
son,— maybe,  more.  The  banks  from  Jug  Island  down  are  higher 
next  the  River  than  back — maybe,  a  foot.  There  are  creeks  that 
run  up,  where  it  is  level,  so  that  the  water  can  run  up :  then, 
there  are  banks  never  covered. 

I  don't  know  whether  the  hay  on  the  meadows  in  Bedford  has 
been  cut  for  the  four  or  five  years  past.  I  presume  not ;  for  the 
hay  was  not  worth  cutting.  It  was  dryer  last  season  than  in 
former  years.  I  was  on  the  Concord  Meadow  two  or  three  times 
a  year,  when  I  owned  it.  Could  not  go  on  it  with  cattle.  The 
hay  was  cut  this  year :  I  don't  know  about  the  few  preceding 
years.  I  don't  know  who  owns  it  now.  1  don't  recollect  the 
name  %( the  man  I  sold  it  to :  he  lived  in  Lincoln.  One  of  the 
meadows  is  situated  opposite  Sherman  Barrett's. 

[^To  Mr.  Chase.'] — The  Meadows  were  dryer  last  year  than 
usual,  in  haying  time — in  August,  all  through.  It  was  not 
dryer  than  it  has  been  many  years.  I  did  not  observe  every 
day,  but  was  frequently  at  the  River,  and  saw  it  was  lower  than 
it  was  some  years.  I  can't  tell  about  any  particular  day.  The 
hay  was  cut  the  fore  part  of  August.  The  meadows  were  then  dry. 
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Albert  Wood  recalled.    Examined  by  Mr.  Butler. 

ttSSu  ^*^  **"  Those  papers  [exhibited  by  the  Counsel  (Appendix 
P.)  ]  are  accurate,  and  the  copies  of  the  record 
of  the  discharge  of  water  from  Whitehall  Pond  in  Hopkinton. 
I  intended  they  should  be  so. 


Luther  W.  Faulkner  called  and  sworn.      Examined   by 
Mr.  Butler. 

ISuikner^'wOTn.  ^  ^^^^  "*  Billcfica.     I  am  forty-four  years  old. 

Till  within  the  last  seven  years,  I  have  lived 
within  six  or  seven  rods  of  the  Dam.  For  three  years,  I  was 
at  Concord,  New  Hampshire ;  the  last  four  years,  I  have  lived 
in  the  centre  of  the  Town,  two  and  a  half  miles  from  the  Dam. 
I  have  no  interest  in  the  Dam.  I  am  the  brother  of  Deacon 
Faulkner,  who  owns  the  mills. 

Tlie  new  structure  I  remember  built  in  '28.  I  remember 
the  old  Daib,  perfectly  well,  and  the  bolt  they  had  there.  I 
recollect  the  bolt  before  the  building  of  the  now  Dam,  in 
connection  with  the  old  Dam.  I  had  to  water  the  cattle, 
at  that  time,  and  noticed  the  b^t  frequently.  The  top  of 
the  bolt  and  the  top  of  the  flash  boards  were  even.  I  have 
never  known  any  other  bolt  in  that  place,  from  that  time 
to  this.  The  bolt  is  on  the  East  side  of  the  River,  on 
father's  land.  The  rock  is  on  a  ledge,  a  short  distance 
below  the  boom.  The  boom  is  about  five  rods  from  the 
Dam.  It  connects  with  the  big  rock.  [The  position  of  the 
bolt  was  shown  on  the  map.]  That  bolt  was  driven  into  a 
ledge.  When  the  Dam  was  full,  it  covered  the  ledge  ;  the  top 
of  the  bolt  was  two  or  three  inches  above  the  ledge.  I  never 
knew- of  any  other  bolt  that  marked  the  water,  except  the  bolt 
to  which  the  boom  was  attached.  We  run  the  Mill  with  refer- 
ence  to  that  bolt.  When  the  water  got  three-quarters  of  an  inch 
below  the  bolt,  we  stopped  the  Mill.  I  noticed  this  before  I 
was  interested  in  the  Mill.  It  was  always  run  with  reference 
to  that.  Early  in  the  season,  the  Agent  would  let  us  run  it  an 
inch  or  two  below  it,  when  he  knew  the  water  in  the  Canal 
would  come  up  again.  I  am  as  sure  of  this  as  of  any  thing 
that  I  know  from  personal  observation.    I  have  frequently 
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observed  that  the  top  of  the  flash  boards  and  the  top  of  the 
bolt  corresponded.  My  recollection  is  of  both  dams.  The 
flash  boards  are  trimmed  ofi^  freqnentlj^  to  make  them  corres-- 
pond  with  the  height  of  the  bolt.  Sometimes  thej  are  trimmed 
by  the  water-level,  and  sometimes  the  carpenters  line  them* 
Since  as  long  as  I  can  remember,  there  has  been  no  difference 
in  the  height  of  the  water  at  the  dam  at  Billerica.  There  has 
been  no  alteration  as  to  the  position  of  that  bolt,  its  height, 
depth,  or  location,  since  I  can  remember.  I  have  known  the 
creek  from  the  Dam  to  Faulkner's  Mill,  the  same  length  of  time. 
I  have  never  known  any  thing  done  to  lower  that  creek.  It 
would  require  blasting  to  do  it,  for  there  are  ledges  at  the 
bottom.  The  head  of  it  I  never  saw  but  once, — when  the  Dam 
was  built  in  '28 ; — and,  if  1  recollect,  it  was  all  a  ledge,  from 
the  gates  up  to  the  entrance. 

[  To  Mr.  Chase.^ — ^That  passage  has  always  existed,  as  long 
as  I  can  remember.  It  conducts  the  water  to  the  Mill.  Down 
to  the  time  I  left  it,  seven  years  ago,  I  have  never  known  any 
thing  done  to  deepen  it. 

I  recollect  going  up  with  my  father  and  two  men,  two  or  three 
years  after  the  Dam  was  built,  three  miles  and  a  half  above  the 
Dam,  and  the  men  mowed  there  during  the  afternoon,  and  the 
result  was  very  satisfactory  ;  Father  called  down  Mr.  Jiidkins 
(B.  L.)  to  see  the  current  that  was  made.  We  could  observe 
but  little  motipn,  till  we  had  cut  a  swathe  through.  The  boat 
would  stand  still,  almost,  before  the  weeds  were  mowed  ;  cut- 
ting the  weeds  would  increase  the  motion  of  the  boat  to  double, 
I  think.  I  think  the  water  was  from  three  to  five  inches  higher, 
on  the  Dam,  the  next  morning.  It  had  not  rained  dmnng  the 
time.  I  know  of  no  other  cause  for  the  rise  of  the  water,  except 
cutting  away  the  weeds.  I  should  think  the  men  mowed  half 
the  width  of  the  Eiver ;  they  did  not  cut  clear  out  to  the  edges. 

The  laud  on  the  East  side  of  the  Pond  was  owned  by  my  father. 
It  was  improved  as  mowing  land  and  manured  by  factory- 
waste.  I  don't  know  of  any  difference  in  the  dryness  or  wet- 
ness of  the  laud,  in  corresponding  seasons :  I  don't  see  how  there 
could  be,  if  the  Dam  had  been  kept  as  it  has  been  since  my 
earliest  recollection.  I  have  never  known  any  difference  in  the 
height  of  the  water  on  the  Dam,  when  it  was  full,  since  I  recollect. 
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Cross-examined  by  Mr.  Mellen. 

^xamii».    I  can't  tell  when  I  first  saw  the  bolt.    I  recollect  it 
was  tliere  previous  to  the  removal  of  the  flash 
boards.    I  noticed  it  when  I  was. skating,  and  saw  that  the  top 
of  the  bolt  was  level  with  the  top  of  the  flash  boards. 

The  old  Dam  was  a  very  different  looking  dam  from  the  pres- 
ent one,  and  had  higher  flash  boards — about  double.  I  can't 
tell  wliat  year  it  was  when  I  first  recollect  the  D^m.  I  was 
about  tliirteen  years  of  age  when  the  Dam  was  built.  1  recol- 
lect it  as  early  as  that.  I  don't  recollect  the  width  of  the  flask 
boards  on  the  old  Dam.  I  should  think  the  present  flash  bpards 
were  somewhere  from  10  to  12  inches, — perhaps  14.  Don't 
know  that  the  old  flash  boards  were  twice  as  large  as  the  pres- 
ent ones :  I  should  think  they  were  half  as  much  again  larger; 
for  instance,  if  these  are  12,  those  were  18  inches.  I  suppose 
they  called  the  old  Dam  a  frame-work  dam.  I  think  there  was 
a  wooden  fastening  of  the  flash  boards,  as  now.  I  saw  the  bolt 
before  1828.  I  fix  the  time  by  tlie  fact  that  I  saw  it  when  I  was 
skating,  and  by  the  fact  that  I  used  to  see  it  when  I  watered 
the  cattle.  I  have  a  perfect  recollection  of  the  removal  of  the 
old  Dam;  and  th^  building  of  the  new  one.  On  the  plan 
«hown,  I  did  not  notice  the  word  ''  bolt,"  or  the  mark  of  the 
place  for  the  bolt.  We  noticed  tho  water,  very  much,  when  it 
went  over  the  flash  boards,  and  saw  the  bolt  at  the  same  time, 
and  noticed  that  they  corresponded  in  height — they  were  close 
together. 

I  can't  fix  the  year  of  the  mowing  more  nearly  than  I  have. 
We  noticed  that  the  water  had  risen  when  we  got  back  that 
night,  and  again  the  next  morning.  I  don't  know  that  I  meas- 
ured it,  but  should  say  that  it  had  risen  from  three  to  five 
iiiclies. 

I  think  the  flash  boards  were  bruised,  more  or  less,  every 
season ;  they  were  not  always  carried  away ;  it  depended  upon 
the  season. 

I  don't  recollect  much  about  the  fish-ways ;  but  they  used 
to  be  kept  open  in  the  Spring.  I  don't  think  they  were  closed 
up  at  the  same  time  in  different  seasons. 

So  far  as  I  know,  the  bolt  is  the  same,  now,  that  was  there 
at   first.     I  should  think  it  was  1^ — or  f ,  or  | — ^inches  round 
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iron,  projecting  a  few  inches.  There  was  a  mark  put  round 
the  bolt,  I  of  an  inch  from  the  top.  Don't  know  that  I 
have  seen  another  drill-hole  in  the  rock.  I  have  looked  at 
the  bolt  recently,  and  think  I  saw  an  old  drill  bole  somewhere 
about  there,  within  two  or  three  feet  of  it;  but  I  have  not  a 
very  definite  recollection  of  it.  It  appears  to  me,  now,  that 
I  did  see  another  drill-hole  on  that  ledge,  within  sight  of  the 
bolt.  I  looked  at  it  two  or  three  months  ago.  I  should  think  it 
was  an  artificial  hole.  If  I  have  any  recollection  of  that  hole, 
it  is  altogether  a  different  thing  from  the  hole  in  which  the  bolt 
is.  I  can  swear  that  the  bolt  was  in  the  same  hole  it  is  now, 
when  I  was  twelve  or  thirteen  years  old  ;  I  know  it  by  the  size. 
I  don't  remember  any  blasting  of  rock  in  that  vicinity. 

The  dam  I  first  recollect,  was  perpendicular  on  the  lower 
side,  like  the  present ;  I  can^t  describe  it  any  better.  Where 
the  water  rolled  over  the  Dam,  I  should  suppose  the  width  was 
about  the  same.  I  should  think  it  went  in  the  same  direction 
across  the  River.  I  never  measured  the  width  of  the  Dam :  I 
should  think  it  was  six  or  eight  rods,  where  the  water  flows. 
Tliere  are  stone  abutments  that  rise  up  above  the  Dam  at  each 
end.  Before,  the  waste  water  was  vented  wholly  upon  the  East 
side ;  now,  a  good  deal  is  drawn  off  on  the  West  side.  As  long 
ago  as  I  recollect,  there  were  two  gates,  but  one  was  not  used  ; 
they  could  not  get  it  up,  I  believe ;  and  the  water  was  all 
vented  on  the  East  side. 

[To  the  Chairman.'} — I  do  recollect  seeing  about  an  inch 
hole  somewhere  on  the  rock.  I  never  had  seen  it  before.  This 
was  about  two  or  three  months  ago.  It  was  on  the  same  ledge 
with  the  bolt;  within  three  feet  of  it,  I  should  think;  further  off 
from  the  shore.  The  surface  of  the  rock  was  about  the  same 
in  height,  where  the  drill-hole  was,  as  that  where  the  bolt  is. 
The  water  was  then  two  or  three  inches  over  the  bolt,  at  the 
time  I  saw  the  drill-hole.  The  drill-hole  was  under  the  water. 
I  should  think,  a  little  lower  than  the  bolt.  I  should  think  it  was 
in  the  same  ledge,  within  five  or  six  feet  of  it.  I  took  so  little 
notice,  that  I  can't  tell  whether  it  was  a  perpendicular  hole,  or 
a  slanting  one.  My  attention  was  not  called  to  it  particularly. 
The  water  was  very  clear. 
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[  To  Mr.  Butler  J] — My  father's  name  was  Francis  Faulkner. 

SS**from%ro-  ^^'  BuTLER  then  introduced,  as  evidence,  a  Deed 
SlllS^ca'Ifai^cS:  fi'om  the  Proprietors  of  the  Middlesex    Canal,  to 
to  Franci.  Faulk-  p^oncis  FauUcncr,  Map  4, 1825,  of  certain  lots  of 
land  in  Billerica.     [Appendix  M.] 

Israel  A.  Colson  called  and  sworn.   Examined  by  Mr,  Abbott. 

^mtL^^^^  I  live  in  Billerica,  and  have  for  a  good  many  years. 
I  have  always  known  this  Dam,  since  I  have  been 
there.  I  was  in  the  employ  of  Mr.  Talbot,  last  Summer.  Made 
some  experiments  in  reference  to  the  drawing  off  the  water,  last 
Summer.  I  kept  a  memorandum.  July  7th  was  the  first  time 
of  the  experiment.  The  flash  boards  were  all  off  the  Dam.  I 
made  marks  at  different  points— one  at  the  Ford  way, — above  the 
school-house, — at  the  Corner  Bridge,  at  the  Middle  Bridge,  Hill's 
Bridge,  and  at  Carlisle  Bridge.  The  water  on  the  Dam  was  run- 
ning over  the  stone  work,  from  three  to  five  inches.  The  flash 
boards  were  taken  off  the  day  before, — what  was  left  on, — the 
ice  had  broken  them  almost  off  before.  I  put  the  flash  boards 
on,  the  next  day,  the  8th.  I  made  the  marks  the  evening  of  the 
7th,  and  put  the  flash  boards  on,  the  morning  of  the  8th.  July 
9th,  I  measured  the  water  at  the  Fordway.  Started  by  four 
o'clock,  and  would  get  at  the  upper  place  by  six.  The  mills  did 
not  start  until  six  o'clock.  At  the  Fordway,  the  water  had 
risen,  by  the  putting  on  of  the  flash  boards,  -^  of  an  inch ; 
at  the  Corner  Bridge,  it  had  fallen  f  of  an  inch ;  at  tlie  Middle 
Bridge,  1  inch ;  at  Hill's  Bridge,  1 }  inches ;  at  Carlisle  Bridge, 
\\  inches. 

On  the  11th,  I  measured  again.  At  the  Fordway,  it  had 
fallen  ^  of  an  inch,  from  the  previous  day ;  at  the  Corner 
Bridge,  1|  inches ;  at  the  Middle  Bridge,  2^ ;  at  Hill's  Bridge, 
2f ;  at  Carlisle  Bridge,  2^. 

July  12th,  at  the  Fordway,  the  water  was  1  inch  lower;  at 
the  Corner  Bridge,  2\\  at  Middle  Bridge,  2^;  at  Hill's  Bridge, 
2f ;  at  Carlisle  Bridge,  2|. 

July  13th,  the  water  at  the  Fordway  was  If  inches  lower  than 
the  preceding  day ;  at  the  Corner  Bridge,  2| ;  at  the  Middle 
Bridge,  8^ ;  at  Hill's  Bridge,  3^ ;  at  Carlisle  Bridge^  8f 
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July  14th,  at  the  Fordway,  2J;  at  the  Comer  Bridge, 
8|;  at  the  Middle  Bridge,  3|;  at  Hill's  Bridge,  4^;  at 
Carlisle,  4^. 

July  15th,  at  the  Fordway,  8|;  at  the  Comer  Bridge,  4 J  ;  at 
the  Middle  Bridge,  4^;  at  Hill's  Bridge,  &^;  at  Carlisle 
Bridge,  5J. 

Saturday,  July  16th,  I  took  a  new  level,  and  renewed  my 
marks.  I  took  the  measurements  at  the  Corner  Bridge,  Middle^ 
Hill's,  and  Carlisle  Bridges,  the  16th,  from  five  to  seven  o'clock. 
I  could  scarcely  see,  when  I  quit. 

On  the  evening  of  the  17th,  I  made  measurements  at 
the  same  place,  about  the  same  time,  from  five  to  seven 
o'clock.  I  found  the  water  at  the  Fordway  had  fallen  SJ 
inches  from  the  day  before ;  at  Corner  Bridge,  4f ;  at  Middle 
Bridge,  4|;  at  Hill's  Bridge,  4^;  at  Carlisle  Bridge,  4^* 
Saturday  evening,  the  waste  gates  were  hoisted  about  nine 
o'clock. 

The  evenihg  of  the  18th,  the  water  was  28J  inches  below  the 
top  of  the  fla&h  boards :  this  was  about  eight  o'clock,  when  I 
closed  the  gates.  That  same  evening,  I  had  taken  the  measure- 
ments I  have  given. 

Tliere  was  a  very  heavy  shower,  that  I  got  eaught  in,  on 
the  17th. 

The  morning  of  the  18th,  I  found  it  had  risen,  at  the  Ford- 
way, 4J  inches ;  at  the  Corner  Bridge,  2  inches ;  at  the  Middle 
Bridge^  If ;   at  Hill's,  1 J ;  at  Carlisle's  If. 

On  the  19th,  I  made  measurements  at  the  same  places.  It 
had  risen,  at  the  Fordway,  ^  of  an  inch,  since  the  last  measure- 
ment, the  day  before ;  at  the  Corner  Bridge,  If ;  at  the  Middle 
Bridge,  1 1 ;  at  Hill's  Bridge,  IJ ;  at  Carlisle  Bridge,  If. 

Adjourned  to  2,  P.  M. 
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AFTEBNOOir      BXBBIOir. 

Hearing  resumed  at  2,  P.  M. 

All  the  members  of  the  Committee  present. 

Israel  A.  Colson  recalled. 

ftrtrt^A.  cobon  On  the  29th  of  July,  I  noticed  the  water  on  the 
Dam.    At  seven  o'clock,  it  was  9|  inches  below 
the  top  of  the  flash  board.    The  gate  was  not  hoisted  at  that 
time. 

On  the  30th,  at  seven  o'clock  in  the  morning,  the  water  was 
6|  below  ;  at  twelve,  same  day,  17f  below ;  at  seven,  P.  M.,  it 
was  12  inches  below.  I  took  the  level  of  the  water  at  the 
Fordway  and  the  bridges,  before  seven  o'clock  that  day — ^be- 
tween four  and  seven.  At  eight  o'clock  hoisted  the  waste-gates. 
The  water  then  stood  9f  below  the  top  of  the  flash  boards.  At 
nine  o'clock,  the  31st,  it  was  84|^  inches  below  the  top  of  the 
bolt.    We  immediately  shut  the  gates. 

Next  took  the  level,  Aug.  1st,  between  five  and  seven  o'clock, 
A.  M.  The  water  on  the  Dam,  at  five  o'clock,  stood  within  8^ 
inches  of  the  top  of  the  flash  boards :  it  had  risen  31|  inches  at 
the  Dam.  At  the  Fordway,  the  evening  of  the  same  day,  it 
had  risen  4f  inches  in  the  twenty-four  hours;  at  Corner  Bridge, 
2|;  Middle  Bridge,  2|;   Hill's  Bridge,  2|;   Carlisle,  2J. 

From  Sunday  night  to  Monday  morning,  twelve  hours,  it  had 
risen  at  the  Fordway,  2\  inches;  at  the  Corner  Bridge,  J; 
Middle  Bridge,  ^ ;   Hill's  Bridge,  ^ ;  Carlisle  Bridge,  |. 

Aug.  6th  to  8th,  made  another  experiment.  Measured  water 
at  the  bolt,  at  one  o'clock,  Aug.  5th, — |  of  an  inch  below  the 
top  of  the  flash  boards.  At  seven  o'clock,  it  was  \  inch ;  at  half- 
past  seven,  it  was  level  with  the  flash  boards,  just  running  over. 
At  that  time,  hoisted  the  waste-gates.  Took  the  level  of  the 
water,  Aug.  6th,  at  these  several  places,  and  also  at  Concord 
Bridge,  up  further.  I  made  the  mark  at  Concord,  at  five 
o'clock,  and  drove  right  down  the  River.  The  next  evening, 
the  water  was  83^  below  the  bolt,  at  ten  o'clock.  At  the  Ford- 
way, it  was  drawn  down  6^  inches ;  at  Corner  Bridge,  8f ;  at 

81 
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Middle  Bridge,  2} ;  at  Hill's  Bridge,  2| ;  at  Carlisle  Bridge,  2|  ; 
at  Concord  Bridge,  {  of  an  inch.  The  gate  was  closed  Saturday 
evening,  Aug.  6th,  at  ten  o'clock. 

I  noticed  the  water  at  the  Dam,  at  two  o'clock,  Sunday,  and 
it  was  just  flowing  over  the  flash  boards.  Monday  morning,  I 
took  measurements  at  these  different  places.  I  measured  at 
Concord  at  half  past  four,  the  8th  (Monday).  At  Concord 
Bridge,  the  water  had  fallen  2^  from  the  last  measurement  the 
night  before.  I  came  right  down,  as  soon  as  I  could  drive.  At 
Carlisle  Bridge,  it  had  risen  1|^  inches ;  at  Hill's  Bridge,  it  had 
risen  1};  at  Middle  Bridge,  risen  2^;  at  Corner  Bridge,  the 
rise  was  3f ;  at  the  Fordway,  4^  inches  rise.  On  Monday  morn, 
ing,  the  height  of  the  water  was  If  below  the  top  of  the  Dam, 
about  seven  o'clock,  after  the  Mills  had  commenced  running. 

Cross-examined  by  Mr.  Child. 

ti^"**'""*'*"  I  put  the  flash  boards  on,  the  8th  of  July.  The 
height  was  suflicient  to  raise  the  water  to  the  top 
of  the  bolt.  I  can't  tell  what  the  absolute  height  was.  The 
water  was  drawn  down  when  I  put  the  flash  boards  on,  but  it 
was  running  over,  three  or  four  inches.  I  put  in  pins  to  sustain 
the  boards. 

I  have  put  on  flash  boards  often ;  almost  every  year  for 
twenty  or  thirty  years.  I  could  put  them  on  with  six  inches 
of  water  over  them.  I  was  head-carpenter  for  five  or  six  years. 
I  have  been  acquainted  with  the  Dam  for  some  forty  years. 
The  ice  carries  off  the  flash  boards  almost  every  winter. 

I  was  at  tlie  Dam  every  day  when  my  experiments  were  made . 
I  knew  the  waste-gates  were  not  opened,  except  when  I  opened 
or  closed  them  myself.  I  cannot  tell  what  was  done  at  the 
Mills  while  I  was  absent,  except  that  I  am  pretty  sure  the  Mills 
were  running,  and  the  gates  all  open,  except  the  water-gates. 
The  water  was  drawn  down  but  once  between  the  7th  and  16th  of 
July,  that  I  know  of.  I  was  ordered  to  draw  the  water  off.  The 
purpose  was  to  see  the  variation  of  the  water.  I  put  in  one 
new  gate,  at  the  time  of  the  first  experiment.  The  new  gate 
was  put  in  Sunday  evening,  July  17.  We  put  the  gate  in 
when  the  water  was  28^  inches  below.  There  were  other  rains 
besides  the  shower  to  which  I  have  referred  during  my  experi- 
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ments.  The  afternoon  of  the  13th  July  was  quite  rainy. 
I  don't  know  what  quantity  fell.  I  think  that  was  all,  except 
the  shower  on  the  17th  ;  pretty  fair  weather,  most  of  the  time. 

James  B.  Francis  called  and  sworn. 

BWOT?."^""*'**  I  am  an  engineer,  at  Lowell,  and  have  had  control 
of  the  locks  and  canals  at  Lowell,  for  many  years. 

I  have  been  up  the  Concord  River  from  Billerica  Mills  to 
Wayland. 

Question, — Taking  it  as  a  fact  that  drawing  the  water 
down  at  the  Dam,  84  inches,  and  keeping  it  down  for  four- 
and-twenty  to  thirty  hours,  did  not  reduce  the  water  at  the 
Fordway,  more  than  5^  inches,  and  at  the  first  bridge  3|,  and 
then  taking  the  fact  that  the  gates  were  shut  down  and  re- 
mained down  sixteen  hours,  until  the  water  had  risen  33f  or 
34  inches,  and  glled  up  the  Dam,  and  then  at  the  next 
morning,  thirty-six  hours,  the  water  at  the  Corner  Bridge 
had  been  drawn  down  3^, — what  is  the  eflfect  of  the  Dam 
indicated  ? 

Answer, — I  am  certain  that  the  effect  of  the  obstruction 
caused  by  the  Dam  is  less,  the  further  you  go  up  stream; 
at  a  point  ten  or  fifteen  miles  up,  I  can  hardly  suppose  the 
efiect  would  be  perceptible ; — it  would  be  less  than  three  inches, 
at  any  rate, — I  cannot  say  exactly  what  the  eflFect  would  be. 
Obstructions  above  the  bridge,  coming  up  nearly  as  high  as  the 
Dam,  would  tend  to  make  the  effect  run  .out  quicker  than  if 
there  wore  no  such  obstructions.  It  would  cause  more  in- 
clination. Suppose  the  water  was  lowered,  at  the  Dam,  18 
inches,  it  would  produce  about  the  same  eflFect  at  the  Fordway, 
as  when  it  was  lowered  to  33  inches ;  and  I  see  no  rea- 
son why  it  should  not  produce  the  same  eflFect  above,  if  it  pro- 
duced the  same  eflFect  at  the  Fordway.  The  weeds  would  very 
materially  afiFect  the  water.  It  must  have  a  greater  depth  at  the 
bars  and  above  the  bars.  I  don't  know  of  any  mode  of  arriving 
at  the  eflFect  of  these  weeds.  Whenever  the  channel  is  smaller, 
there  is  a  greater  descent,  so  that  the  bars  would  aflFect  the 
descent  of  the  water.  The  rapid  current  at  those  points 
would  make  the  eflFect  of  the  Dam  run  out  sooner  than 
otherwise. 
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[  To  Mr,  Oiase.} — ^I  should  think  the  water  remaining  down 
twenty-four  hours  would  not  give  the  full  effect, — but  nearly  so. 

Cross-examined. 

2j;j»-«»"*^  Question. — Suppose  the  water  dropped  33  inches, 
at  the  Dam,  would  the  fall  be,  for  the  first  few 
hours,  wholly  or  nearly  close  by  the  Dam,  and  would  it  not 
finally  be  distributed  through  the  whole  stream, — taking  a 
stream  without  any  bars  ? 

Answer. — So  far  as  it  might  be  regarded  as  a  pond,  it  would 
be  level.  If  there  was  a  current,  the  effect  upon  the  distribu* 
lion  would  be  considerable.  It  would  establish  a  certain  slope, 
necessary  to  carry  the  water  off,  the  channel  being  uniform.  If 
the  water  came  in  at  the  head,  the  slope  would  be  greater  than 
if  it  came  in  from  springs  all  along.  I  understand  the  distance 
from  the  Dam  to  Corner  Bridge  was  one  or  two  miles. 

I  think  there  could  be  a  fall  of  29  inches  in  the  two 
miles.  I  think  the  water  would  be  lowered  for  the  whole 
twenty-two  miles,  if  the  bar  was  taken  out.  The  slope  of  a 
canal  varies  from  two  inches  to  two  feet.  Canals  for  navigation 
have  a  very  slow  fall.  If  the  fall  is  now  four  feet  in  tbe  twenty- 
two  miles,  taking  out  the  bars  might  reduce  it  to  two  feet,  or 
even  more.  It  might  be  dug  down  so  that  the  water  could  be 
kept  in  between  the  banks,  like  a  canal,  except  in  times  of  ex- 
traordinary freshets. 

[  To  Mr,  Ckase.'] — The  nature  of  the  channel  causes  the 
difference  in  the  fall  of  the  water  at  different  places.  There  is 
a  rapid  current  at  the  Ford  way,  and  the  natural  obstructions 
there  cause  the  differences  in  the  flow  of  the  water.  It  is  out 
of  the  question  that  the  83  inches  should  distribute  itself 
all  the  way  up,  while  the  bar  remains  there. 

[To  Mr.  Jtfc/few.]— If  it  were  66  inches,  I  don't  think  there 
would  have  been  any  difference  in  the  permanent  effects. 

[To  Mr.  Chase.'] — The  effect  of  the  Dam  in  producing 
obstructions,  would  differ  in  different  parts  of  the  stream.  If 
the  gate  was  not  sufficient  to  discharge  all  the  water,  the  effect 
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af  the  Dam  as  an  obstruction,  at  the  Fordway,  would  be  less. 
The  effect  of  closing  it  would  be  less,  at  a  certain  point 
above,  than  if  the  gate  was  large  enough  to  discharge  all 
the  water. 

IToMr.  Child,']— It  the  top  of  the  Dam  is  above  all  the 
bars,  it  does  not  necessarily  follow  that  it  will  have  any  effect, 
unless  the  water  is  very  low.  My  idea  is  that,  if  the  water  is 
still,  like  a  pond,  the  water  will  be  lowered  to  a  level ;  if  there 
is  a  current,  the  effect  will  be  different,  dependent  upon  the 
condition  of  tiic  bars,  and  the  amount  of  water  coming  in  at  the 
head.  I  should  not  be  willing  to  say  that  a  week  would  cover 
all  the  effect  of  drawing  off  the  water  at  a  dam ;  but  it  would 
cover  all  the  material  effect,  I  think. 

[  To  Mr.  Chase.'] — I  do  not  think  the  velocity  of  the  water 
below  the  Fordway,  has  any  effect  on  the  velocity  of  the  water 
above  the  Fordway. 

[To  The  Chairman.] — I  don't  think  the  removal  of  the  Dam 
would  produce  any  material  e^ect  on  the  Meadows.  If  the 
Fordway  were  blasted  out,  the  Dam  standing  as  now,  it  would 
make  a  little  relief,  in  certain  stages  of  the  River,  but  I  think 
no  substantial  and  general  relief  would  follow.  I  think  remov- 
ing the  Dam  and  the  Fordway  and  bars,  would  produce  a 
material  effect,  but  not  the  removal  of  the  Dam  alone. 

[To  Mr.  Mellen,] — It  would  not  bring  the  water  down  on 
the  first  bar  above,  if  the  bar  at  the  Fordway  were  removed ; 
but  as  you  went  up,  the  effect  would  be  gradually  reduced. 

[To  Mr.  Chase.] — ^I  am  not  acquainted  with  the  mill  powers 
above  Billerica  Mills.  The  drawing  off  the  Mill-pond  at  Bille- 
rica  would,  in  one  point  of  view,  tend  to  diminish  the  waste  by 
evaporation  ;  on  the  other  hand,  the  storage  of  water  would  bQ 
diminished.  I  should  think  there  would  be,  upon  the  whole,  a 
general  diminution  of  power,  and  that  it  would  be  at  a  time 
when  the  power  would  be  most  needed.  I  should  not  wish 
to  say  definitely  that  it  would  materially  affect  the  mill 
power. 
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[  To  Mr.  Wrig'htington.'] — If  the  Dam  remains  as  it  is,  the 
Pordway  and  other  obstructions  cleared  out,  the  water  would 
be  lowered  at  Concord ;  but  the  amount  would  depend  upon 
the  current.  After  that,  if  the  Dam  was  taken  away,  the 
water  would  be  still  further  lowered.  As  it  now  is,  the  Dam 
is  no  great  obstacle,  for  the  bars  are  the  groat  obstructions. 

[  To  Mr.  Child.'} — ^I  understand  the  storage  of  water  of  which 
I  spoke  to  be  in  the  neighborhood  of  the  Dam.  I  don't  know 
the  dimensions  of  the  Mill-pond,  accurately.  It  has  an  impor- 
tant effect  in  this  way,  that  the  water  is  stored  up  during  the 
night,  when  the  Mills  are  not  at  work.  There  is  anotlier  effect : 
it  drains  out  gradually  during  dry  weather;  and  there  is  a 
great  evaporation. 

Direct  examination  resumed  by  Mr.  Butler. 

ttoTisum^!"*"  Assuming  that  the  effect  of  the  Dam  is  to  dam  up 
the  water  from  12  to  18  inches,  all  the  way  up, 
twenty-two  miles,  assuming  that  to  take  the  dam  away  would 
reduce  it  all  the  way,  it  would  make  the  power  much  less 
valuable  as  a  mill  power ;  and  the  effect  would  bo  most  felt  at 
the  time  when  water  is  most  needed.  All  the  mill  powers 
below  mainly  depend  upon  the  reservoir  above. 

[  To  Mr.  Abbott.'} — I  had  the  pleasure  of  an  interview  with 
Mr.  Child  before  this  case  was  called. 

[  To  Mr.  Child.} — My  experience  and  knowledge  have  led 
me  to  believe  that  the  effect  of  the  Dam  in  raising  the  water 
decreases  as  you  go  up  the  River ;  and  my  explanation  of  the 
reason  of  the  prevalence  of  the  contrary  theory,  which  is  usually 
entertained,  is  that,  the  water  coming  in  in  great  quantities 
further  up,  it  is  piled  up,  and  a  greater  descent  is  required  to 
pass  the  increased  quantity  of  water.  This  effect  has  been 
confounded  with  the  action  of  the  Dam  itself. 

Luther  W.  Faulkner  recalled.    Examined  by  Mr.  Butler. 

iSf^r^U'"*""  I  lieard  the  Deed  from  the  Proptietors  of  the 
Middlesex  Canal  to  my  father,  read.    I  knew  the 
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terms  of  that  Deed.  A  mark  was  fixed  in  the  still  water,  to 
which  my  father  was  to  draw  down.  That  mark  was  the  bolt 
to  which  I  have  referred ;  and  the  mark  on  the  bolt  was  what 
we  drew  by. 

Cross-examined  by  Mr.  Mellen. 

SJ^f^rS^med^  ^  ^^^  ^^*  prcscnt,  whcn  the  mark  was  fixed,  but 
I  drew  from  that  mark,  twelve  years. 
In  mowing  the  weeds  in  the  River,  the  men  mowed  up 
and  down  the  stream.  Can't  state  how  deep  the  water 
was.  I  should  think  it  was  up  to  the  vest  of  a  man  of 
average  height — perhaps  three  feet.  Up  and  down  the  stream, 
I  should  think  the  water  was  of  uniform  depth,  and  it  was  about 
three  feet  deep.  Where  they  stopped  mowing,  they  had  not 
more  than  two-thirds  the  depth  they  had  when  they  com- 
menced in  the  centre. 

Adjourned  to  10,  A.  M.,  of  Friday,  December  16th. 


T'ENTH    DAY. 

[P] 

Friday,  December  16th. 

Hearing  resumed  at  10,  A.  M.,  of  Friday,  December  16th. 
All  the  members  of  the  Committee  present. 

John  Fitzpatrick  called  and  sworn.    Examined  by  Mr.  Abbott. 
John  Fitepatrick  J  am  iu  the  employ  of  Mr.  Faulkner,  and  was  last 

sworn.  r      •/  7 

Summer.  On  the  16th  of  July  last,  I  was  em- 
ployed to  keep  some  records  of  measurements  of  water,  at  the 
Dam,  beginning  July  16th.  I  took  them  both  when  the  water  was 
below  and  above  the  Dam.  I  recorded  the  hours  when  I  took 
them.  I  made  the  measurements  and  records  accurately.  I  con- 
tinued to  take  these  measurements  to  the  18th  of  November. 
From  August  27th,  my  regular  measurements  were  discontin- 
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ued  till  November.  I  began  July  16th,  continued  the  17th, 
began  again  July  25th,  and  continued  to  the  27th  of  August. 
This  is  an  accurate  copy  of  my  original  memoranda,  of  which 
I  have  a  portion  here. 

[The  Witness  did  not  clearly  state  the  dates,  which  will, 
however,  appear  from  his  record  of  the  measurements.] 

On  the  18th  of  November,  I  made  a  measurement  of  the 
height  of  the  water,  in  the  afternoon.  Over  the  bolt,  at  a 
quarter  to  seven,  it  was  4J  inches  above.  At  eight  o'clock,  it 
was  5|  inches.  For  a  few  days  previous,  from  observation,  I 
should  say  the  water  was  of  about  a  uniform  height — for  two 
or  three  days. 

Cross-examined  by  Mr.  French. 

crMtezunina-  J  ^g^yQ  becu  uiuo  ycars  in  the  employ  of  Mr.  Faulk- 
ner.   My  business  is  carding. 

[Witness  further  identified  his  records.]  My  book  shows  the 
measurements  above  and  below  the  top  of  the  bolt.  I  found  the 
top  of  our  flash  boards  and  the  top  of  the  bolt  were  of  the  same 
height.  I  took  no  measurements  below  the  Dam.  I  made  these 
measurements  with  my  rule.  When  the  water  was  over  the  bolt, 
I  put  a  plank  on  the  rock.  Could  always  go  and  measure  without 
the  bolt.  Mr.  Talbot  gave  me  the  directions.  He  told  me  they 
were  trying  an  experiment,  and  told  me  to  measure  every  hour. 
Mr.  Faulkner's  son  requested  me  to  take  it,  the  16th  and  17th 
of  July.  The  water  was  then  drawn  oflF.  It  was  28^  inches  be- 
low. The  bolt  is  two  inches  above  the  rock.  Mr.  Colsou  put  up 
a  straight  edge,  and  I  measured  on  that.  Wlieu  it  was  28|^ 
inches  below,  I  went  down  about  2^  feet  on  the  straight  edge, 
from  the  bolt. 

On  the  18th  and  19th,  the  water  went  no  lower.  The  gate 
went  down,  that  night.  The  waste-gate  was  taken  up  at  about 
four  o'clock  of  the  16th.  The  water  had  previously  been  up  to 
about  the  ordinary  height,  which  is  2  or  8  inches  above  the 
flash  boards.  I  won't  undertake  to  say  that  the  gates  being  up 
two  hours  would  drop  the  water  14  inches  in  two  hours.  If 
my  memory  serves  me,  the  gate  was  opened  at  three  or  four 
o'clock.  The  sources  of  the  River  were  low.  I  have  seen  the 
experiment  tried,  to  see  how  fast  the  water  could  be  lowered  by 


I860.]  HOUSE— No.  100.  261 

opening  the  gates.  On  the  morning  of  July  30th,  I  find  it, 
at  five  o'clock,  5|  inches  below  the  top  of  the  bolt.  At  nine 
o'clock  in  the  evening  of  the  Slst,  it  was  34|  inches  below.  In 
twenty-four  hours  it  fell  25  inches.  I  have  tried  no  experiment 
Chat  showed  a  more  sudden  fall  than  that.  To  do  that,  the 
waste-gate  was  open.  But  one  waste-tgate  was  open.  When 
we  get  the  water  down  20  inches  the  Mills  can't  run.  We 
can't  run  Mr.  Faulkner's  mill  when  the  water  is  12  inches 
below  the  Dam.  We  can't  run  any  of  the  mills  when  it  is  12 
inches  below.  I  don't  know  at  how  low  water  they  can  run. 
I  doa't  know  whether  they  could  run  when  the  water  is  two  feet 
below.  I  had  nothing  to  do  with  the  control  of  the  water,  in 
these  experiments.  I  know  nothing  to  the  contrary  of  Mr. 
Talbot's  having  it. 

Mr.  Talbot  told  me  to  keep  it  along,  every  day,  from  the  25th. 
When  I  next  stopped,  at  August  27th,  he  told  me  to  stop, — it 
didn't  seem  to  be  of  any  particular  use.  I  was  given  no  other 
directions  till  the  18th  of  November,  and  then  was  only  told  to 
take  the  measurement  at  that  particular  time.  I  then  found 
the  gates  down.  When  I  measured  again,  the  factory-gate,  and 
the  dye-wood  establishment  gate  were  open,  but  not  the  waste- 
gate.  Prom  seven  to  eight,  Mr.  Talbot's  and  the  dye-wood  gates 
were  open.  Prom  eight  to  nine,  the  gates  were  shut,  and  the 
measurements  were  the  same.  I  say  that  without  fear  of  contra- 
diction, I  don't  pretend  to  account  for  it.  The  first  hour,  it 
lowered  about  an  inch,  with  two  wheels  going.  The  next,  with 
both  wheels  stopped,  it  fell  about  the  same.  The  next  hour,  I 
went  to  bed.  At  six  in  the  morning,  it  was  4|  in.  lower.  A 
few  of  Mr.  Talbot's  wheels  were  going  in  the  night.  The  works 
were  running  on  that  day.  All  my  measurements,  except  that 
of  the  18th  of  November,  are  on  that  copy,  taken  from  July  16th 
to  the  28th  of  August. 

Introduction  of  '^^^^  rccord  of  thc  mcasurcmcnts  was  admitted  by 
meua^^tsof  ^^^  Petitioners,  and  they  were  put  in  evidence. 
Itt'iSL:'^'  [See  Appendix  P.] 

Mr.  Abbott  explained  that  the  object  of  these  measurements, 
in  connection  with  those *at  Concord  Bridge,  was  to  show  that 
the  water  fell  at  the  Concord  Bridges  while  it  was  drawn  off  at 
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the  Dam,  and  vice  versa^  according  as  it  was  or  was  not  let  on 
from  the  Reservoirs  above. 

Matthias  Pixby  called  and  sworn.     Examined  by  Mr.  AbbotL 

ib^hio  Kxby  I  am  a  night-watchman  in  Mr.  Talbot's  mill.  On 
the  17th  of  July  I  took  a  measurement  by  the  Dam, 
at  twelve  o'clock  at  night.  At  two  minutes  before  twelve,  the 
water  was  not  running  over  the  Dam.  I  struck  the  bell  and 
hurried  back,  and  found  the  water  running  over  the  stone- 
works and  flash  boards.  It  may  have  been  a  little  more  than 
two  minutes  before  twelve — -just  time  for  mo  to  strike  the  bell. 

John  A.  Rogebs  called  and  sworn.    Examined  by  Mr.  AbboU. 
jjohn  A  B4)8«.  I  am  a  brother-in-law  of  Mr.  C.  P.  Talbot,  and 

■worn.  ' 

employed  in  his  works  at  Billerica. 

Last  Summer  I  pointed  out  certain  marks  on  a  stone,  and 
two  trees,  to  Mr.  Avery.  I  made  marks  on  the  17th  of  March. 
One  at  the  Canal,  by  a  little  foot-bridge.  This  mark  represented 
the  height  of  the  water  in  the  forenoon,  March  17th.  The  water 
was  very  high.  I  made  a  mark  on  a  tree,  a  little  below  the 
Pordway,  which  represented  the  height  of  water.  The  tree 
was  an  apple-tree.  In  May  I  made  marks,  when  the  Committee 
were  there,  to  indicate  the  height  of  the  water.  One  on  an 
island  at  the  source  of  the  Canal,  on  a  stone.  The  other  mark 
I  made  above  the  Pordway,  two  or  three  rods,  perhaps.  I  got 
into  a  boat,  and  drove  a  nail  into  the  tree, — an  elm-tree,  I 
think,  just  at  the  level  of  the  water. 

I  have  the  general  control  of  the  water  at  the  Dye-wood  Mill, 
in  Mr.  Talbot's  absence.  The  water  has  been  kept  up  near  the 
top  of  the  Dam,  through  the  Summer.  When  the  Committee 
came  there  on  the  24th  of  August,  Mr.  Thomas  Talbot  said  he 
wanted  the  water,  at  night,  6  inches  below.  He  said  there  was 
an  understanding  between  him  and  Mr.  Butlet  about  it.  There 
was  nothing  done  to  the  water  except  for  that  purpose.  I 
hoisted  no  waste-gates.  I  used  my  works,  but  not  all.  I  had 
more  wheels  that  I  might  have  run. 

[  To  Mr  Chase.'] — I  presume  the  waste-gate  at  the  West  end 
of  the  Dam  was  in  order.  After  the  new  gate  was  put  in,  there 
was  a  start  on  it.     I  think  it  was  in  then. 
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[  7b  Mr.  Abbott.'] — There  are  two  waste-gates  at  the  Dam. 
One  of  them  has  never  been  used  while  I  have  been  there.  It 
was  broken  off  before  I  knew  it,  and  is  so  now.  The  new 
waste-gate  was  put  in  in  place  of  the  one  we  could  use  before. 

Cross-examined  by  Mr.  French. 

gj;;**™^"^  There  is  a  waste-gate  under  the  New  Mill,  which 
lets  the  water  out  of  the  Canal.  It  might  have 
been  hoisted,  last  Summer,  to  keep  the  water  from  injuring 
the  banks,  but  not  at  that  time.  We  had  no  directions  about 
the  water,  when  the  Committee  were  there  in  May.  In  August, 
when  the  direction  was  given,  between  five  and  eight,  A.  M., 
I  should  think  tiie  water  was  not  running  over,  but  was 
I  should  say,  between  2  and  8  inches  below  the  top  of  tiie 
flash  boards.  It  was  to  be  down  6  inches  below,  when  the 
Committee  were  down,  at  five  or  six  o'clock.  Mr.  Talbot  came 
down  from  Lowell,  in  the  afternoon,  and  thought  I  would  not 
get  the  water  down  low  enough.  Ho  suggested  starting  a 
wheel  that  runs  a  cutting  machine  in  the  Old  Mill.  This  was 
three  o'clock  or  a  little  later  or  earlier.  It  was  then  down 
about  4  inches.  No  other  gate  was  opened,  to  cfiect  the  pur- 
pose, except  that  I  have  named. 

I  recollect  some  times,  last  Summer,  when  the  water  was 
kept  down  very  low — a  few  times.  I  should  think  there  was  a 
fair  run  of  water  during  the  dry  season.  There  were  times 
when  we  didn't  run  all  the  wheels.  If  we  had,  we  should  have 
run  down  the  water.  I  was  not  to  run  it  down  more  than  3 
inches.  I  suppose  the  two  factories  were  running  in  the  day- 
time. The  factories  did  not  stop  for  me.  I  don't  know  whether 
they  stopped  at  all. 

I  recollect  Col.  Heard's  being  there  a  number  of  times,  and 
I  remember  Mr.  Nixon  being  there.  I  don't  remember  tlie 
height  of  the  water  when  they  were  there. 

Direct  examination  resumed. 

S^LSSS!"*"  When  Mr.  Talbot  came  down,  that  afternoon,  I 
told  him  I  thought  I  should  get  down, — that  I  had 
my  mind  on  it. 
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Cross-examination  resumed  by  Mr,  Child. 

^!^^S^^  I  had  three  wheels  running,  and  had  only  one  left 
— a  grist-mill  wheel.  The  water,  in  the  morning 
runs  over  the  Dam,  eight  months  of  the  year,  and,  perhapci, 
more.  Last  Summer,  and  Summers  previous,  I  have  let 
wheels  run  nights,  so  as  not  to  lose  the  water.  I  have  a  set  of 
men  who  work  nights  when  I  wish  them  to.  I  have  had  one, 
two,  and  three  wheels  running.  It  has  been,  sometimes,  five 
nights  in  the  week.  By  this  use  of  the  water,  I  kept  it  in  the 
Dam,  in  the  dry  season.  Occasionally,  it  might  run  over, 
Sundays.  It  might  have,  some  week-days.  The  water  was 
not  ordinarily  running  over  tlie  Dam,  nigiit  and  day  through 
the  season.  Occasionally  it  might  have  drizzled  over  a  little. 
I  calculated  it  should  all  be  used. 

Sg^b^^S?'*"  ^*  ^^^  request  of  Mr.  Mellen,  Mr.  Chase  stated  that 
MTSibo^^ilTto  ^^  ^he  day  of  August  when  the  Committee  made 
which^tb5*'watei  the  visit,  Mr.  Butler  stated  the  water  would  be 
S?«Jl!?  of^tfi  kept  6  inches  below  the  dam. 
Sl'tJi!  '*il^''""  Mr.  Russell  thought  Mr.  Butler  had  promised  that 
Auguflt.  j^  should  be  kept  at  that  height  through  the  day. 

Mr.  Abbott  said  Mr.  Talbot's  understanding  was  that  the 
water  should  be  at  that  point  when  the  Committee  arrived 
there.  He  would  rather  lose  tlie  entire  Mills,  for  his  clients, 
than  that  any  suspicion  of  a  trick  should  rest  on  them.  Such 
a  suspicion  would  be  impossible  to  any  one  who  knew  them. 

Aaron    S.    Fletcher  called  and  sworn.      Examined  by 
Mr.  Abbott. 

AMons. Fletcher  J  jjyQ  ^^  South  Actou,  and  always  have,  except 
three  years. 
Last  September,  in  the  middle  of  the  month,  I  was  in  the 
Meadows  at  Way  land,  fishing.  The  River  was  very  full  of 
weeds,  in  some  places.  This  was  above  the  Sudbury  Causeway. 
There  was  about  6  inches  of  water  on  the  Meadows.  November 
16th,  I  went  there  again,  and  there  were  no  weeds.  The  water 
was  10  inches  below  the  banks.    I  notice,  the  weeds  always  go 
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away  when  the  heavy  frosts  come.    The  streams  were  higher 
in  November  than  in  September. 

Cross-examined  by  Mr,  Mellen, 

^MB^^zaminap  J  obsorved  this  10  inches  below  the  banks,  above 
the  Causeway,  on  a  ditch  running  parallel  with 
the  road.  I  mean  the  road  that  crosses  the  River  below  Thomas 
Battle's.  The  ditch  was  thrown  up,  I  take  it,  when  the  road — 
the  new  Causeway — was  built.  The  ditch  emptied  into  the 
Eiver.  The  ditch  was  dug  from  the  River  into  the  shore. 
Coming  from  Sudbury,  it  is  on  the  right-hand  side.  That 
touches  the  River.  I  know  the  water  runs  into  the  River 
from  that  ditch.  There  is  a  small  passage  under  the 
Causeway. 

The  water  was  10  inches  below  the  banks,  as  far  as  we  could 
see  from  the  bridge.  The  gentleman  with  me  measured  on  the 
ditch.  He  was  Col.  Winthrop  E.  P.  Faulkner.  I  fish  a  good 
deal  on  the  River,  and  take  notice,  and  govern  myself  ac- 
cordingly. The  first  time,  I  had  no  object  but  fishing;  the 
second  time,  I  went  to  see  Mr.  Battle,  and  Mr.  Faulkner  went 
with  me  because  Mr.  Battle  had  come  from  California  and  had 
been  with  a  son  of  his,  whom  he  had  left  in  Missouri. 

I  live  about  ten  miles  from  this  place. 

Daniel  Wilson  called  and  sworn.    Examined  by  Mr.  Abbott. 

S?orn.  ^^^^    ^  ^^^^  ^*  Billerica  Mills.    I  am  sixty-nine. 

I  had  charge  of  the  Middlesex  Canal,  and  their 
property  at  Billerica,  thirty-eight  years  before  they  stopped.  I 
have  lived  there  forty  years — from  1819. 

I  had,  before,  worked  on  the  Canal.  My  first  work  there  was 
in  1803  or  1804,  when  a  boy.  The  draught  of  the  first  lot  of 
canal-boats  would  not  vary  much  from  three  feet — some  three 
and  a  half  feet.  The  second  lot  had  a  lighter  draught.  After 
the  first  lot  were  given  up,  for  the  last  twenty  or  thirty  years, 
the  draught  was  from  twenty-four  to  thirty  inches.  Previous 
to  going  there,  I  lived  at  Tyngsborough.  For  the  ten  or  twelve 
years  previous  to  my  going  there,  I  had  occasion  to  work  ou 
that  Canal.    I  am  a  carpenter  ty  trade. 
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TliG  present  Dam  was  built  in  1828.  The  old  Dam  was  a 
rolling-dam — a  box-dam,  filled  with  stone,  planked  over  on  the 
top,  and  flash  boards  on  top  of  that.  Tlie  planking  we  called 
a  figure-4, — fixed  up  with  joists.  They  put  solid  timber, 
sawed  in  two,  on  the  Dam,  in  1820  or  '21.  We  took  timber 
twelve  or  fourteen  inches  square,  and  split  it  corner-wise,  and 
tninneled  it  on,  with  the  biggest  way  up,  so  that  it  would  be 
12  or  li  inclies  above  the  Dam.  We  trunneled  it  on  with 
2-ineh  trunnels,  and  then  a  plank  of  2-inch  planking,  which  wo 
trunneled  on  with  spikes,  and  then  a  board  nailed  on  that, 
making  about  80  inches  above  the  planking  of  the  Dam. 

I  had  the  care  of  keeping  the  water  up,  while  the  Canal  was 
running,  to  fill  the  Canal.  It  was  necessary,  in  the  Summer, 
to  keep  it  up,  in  order  to  use  the  Canal.  The  old  Dam  was  of 
dijQTereut  heights — not  so  level  as  the  new  one.  We  had  as 
many  as  five  or  six  of  these  triangular  pieces  of  timber  to  go 
across  the  Dam. 

We  have  used  flash  boards  on  the  new  Dam.  The  ice  would 
carry  them  off  in  the  Winter. 

\_To  Mr.  ChaseJ] — ^The  planking  and  boarding  would  usually 
go  off  in  the  Winter,  but  not  the  timber.  There  was  a  boom 
above.  We  would  sometimes  tie  the  ice  to  the  boom,  by  a  little 
stake.  The  height  of  the  figure-4  we  used  generally  to  call 
about  30  inches. 

The  second  Dam  was  built  under  my  direction.  Wo  calcu- 
lated to  have  the  flash  boards  of  the  same  height  as  those  on 
the  old  Dam.  During  all  the  time  I  knew  the  Canal,  I  never 
knew  of  any  difference  in  the  height  of  the  water. 

The  new  stone  Dam  proved  to  be  a  little  lower  in  the  middle 
than  at  the  ends.  It  was  somewhere  from  2  to  2J  inches  ;  and 
one  or  two  stones  might  be  a  little  lower. 

The  height  of  the  flash  boards  on  the  old  and  new  Dam  was 
so  as  to  make  the  height  of  the  water  the  same. 

t  I  remember  a  bolt  being  put  in  at  the  Dam,  to  regulate 
Capt.  Faulkner's  height  of  water.  I  was  told  to  put  it  in,  by 
Col.  James  Baldwin.  He  was  Agent  of  the  Canal,  at  the  time  it 
was  put  in,  and  it  was  put  in  for  the  purpose  of  regulating  the 
use  of  water  by  Esquire  Faulkner.  I  put  it  in.  It  was  put  in 
— I  don't  know  exactly  how  far  from  the  Dam,  but  perhaps  it 
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was  five  or  six  rods  above  the  corner  of  the  Dam,  on  the  Bast 
end,  up  to  the  ledge  where  the  bolt  is.  I  put  it  in,  myself.  I 
drilled  the  hole,  and  put  it  in.  Tlie  top  of  that  bolt  was  as 
nigh  as  we  could  get  at  the  water-level,  with  the  mills  all  shut 
down  the  height  of  the  Dam.  1  made  the  pattern  out  of  wood, 
and  drilled  my  hole,  got  it  the  right  height,  and  got  au  inch- 
and-a-half  bolt  made — ^I  think  it  would  be  a  little  smaller  than 
an  inch*and-a-half, — and  turned  a  notch  in,  |  of  an  inch  from 
the  top  of  it. 

[To  Mr.  CAa^g.]— This  was  '25  or  '26. 

The  bolt  reached  to  the  bottom,  so  that  nobody  could  strike 
it  and  drive  it  down.  It  couldn't  be  altered ;  it  was  just  fitted 
down  to  the  bottom  of  the  hole,  so  that  it  couldn't  be  altered 
by  driving  it.  This  was  done  under  the  direction  of  Col.  James 
Baldwin,  who  was  the  Agent  of  the  Canal.  From  the  time  I 
put  that  bolt  in  until  I  left  the  Canal,  I  know  of  no  alteration  in 
that  bolt ;  and  that  was  the  height  of  the  flash  boards,  from  the 
time  I  put  it  in  until  I  gave  up.  I  never  heard  of  any  other 
bolt  regulating  the  top  of  the  flash  boards,  except  that.  I  ex- 
pect that  bolt  remains  there  till  the  present  time.  I  have  not 
been  there  for  two  or  three  years.  It  is,  perhaps,  three  years 
since  I  have  been  there. 

Previous  to  that,  we  got  the  height  of  the  water  from  the  cap 
of  the  old  sluiceway  on  the  West  end  of  the  Dam. 

[  To  Mr.  Chase.'] — It  was,  perhaps,  2  or  2^  inches  below  the 
top  of  the  Dam.    There  was  a  cleet  by  which  we  measured. 

It  was  necessary,  in  order  to  use  the  Canal  with  loaded  boats, 
when  the  weeds  were  in,  to  keep  the  water  up  to  the  top  of  the 
flash  boards.  When,  through  the  Summer,  the  water  got  be- 
low the  top  of  the  flash  boards,  the  mills  were  stopped.  The 
grist-mill  had  to  run ;  but  Sullivan  twice  brought  meal  from 
below,  and  let  the  people  have  it,  rather  than  waste  the  water. 
Sullivan  was  Agent  only  one — the  first — ^year  that  I  was  there. 

The  trouble  came,  in  the  Canal,  when  the  water  was  10 
inches  below  the  boards,  in  Spring  or  Fall.     We  could  not 
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make  the  boats  go  in  Summer,  when  the  water  was  as  low  as 
that. 

I  had  occasion  to  send  up  hands  to  clear  out  weeds  and  let 
the  water  down.  Twice,  I  went  up.  Once,  I  went  up  to  Bar- 
rett's Bar.  Went  to  the  Pordway  for  that  purpose.  Sent  up 
hands  so,  in  dry  seasons.  It  sent  the  water  down.  At  the 
Pordway  I  have  noticed  rocks  thrown  out  at  the  sides  and 
centre  of  the  River,  as  if  blasted.  This  was  soon  after  I  moved 
there.  There  were  some  hundred  tons  taken  out,  there.  I  have 
used  as  much  as  one  hundred  tons,  and  there  is  some  yet. 
They  hoisted  them  up  with  a  crane,  I  have  heard  them  say. 
I  saw  the  stones  beside  the  River. 

No  claim  was  ever,  to  my  knowledge,  made  that  this  bolt  was 
not  as  I  have  stated. 

The  Canal  used  to  be  used  for  rafts  of  timber  half  a  mile 
long,  and  longer.  Heavy  timber,  they  would  put  in  the  centre. 
Timber  would  rise,  when  it  struck  the  bottom.  I  think  some 
would  have '8 J  feet  draught.  They  rafted  down  heavy  ship- 
timber. 

There  was  a  wooden  penstock,  or  sluiceway,  passing  through 
from  the  Pond,  under  the  road,  on  the  West  side  of  the  River, 
and  at  the  North  end  of  the  bridge.  I  should  think  it  a  foot 
deep,  and  two  feet,  more  or  less,  wide.  [Witness  pointed  out 
the  position  of  the  culvert,  on  the  map.]  It  is  a  little  way  from 
the  opening  that  goes  to  Talbot's  mills — within  three  or  four 
feet,  and  between  there  and  the  end  of  the  Dam.  I  recollect 
that  penstock  as  much  as  forty  years,  certainly.  I  noticed  it 
before  I  went  to  live  there.  It  was  used  for  carrying  a  grist- 
mill. Don't  know  that  I  was  ever  in  the  mill,  but  I  have  been 
to  the  mill.  The  penstock  conducted  to  the  old  wheel  tliere, 
which  was  taken  out  between  1810  and  1813.  This  old  sluice- 
way has  not  been  altered,  to  my  knowledge.  I  have  seen  it 
lately.  This  passed  from  the  Pond,  under  the  regular  travelled 
road.  Prom  1819  to  the  present  time,  that  could  not,  I  should 
think,  have  been  altered  without  my  knowledge. 

[Mr.  Abbott  here  withdrew  such  portion  of  the  testimony  of 
Mr.  Bacon,  taken  on  the  ninth  day,  as  was  given  in  the  char- 
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AFTlBBNOOir     SBSBIOIT. 

Hearing  resnmcd  at  2,  P.  M. 

Examination  of  Daniel  Wilson  resumed. 

This  culvert  existed  there  when  I  first  knew  the  place.  It  has 
never,  to  my  knowledge,  been  deepened  at  its  mouth  into  the 
Canal.  Had  there  been  any  deepening,  I  think  I  should  have 
known.  Just  at  its  mouth,  the  Canal's  bottom  is  rocky — ^the  top 
coating  loose.  The  bottom  of  the  Canal  at  Chelmsford,  between 
Pond  and  bridge,  is  of  ledge,  as  far  as  the  gates,  and  has  not 
been  altered,  to  my  knowledge.  The  bottom  of  the  Canal  under 
the  bridge  at  the  East  side  has  not  been  altered,  and  is  stony. 
When  we  let  the  water  from  the  Pond,  there,  into  the  Canal, 
there  would  be  a  current.  We  left  them  open,  all  the  time. 
The  current  would  be  quite  strong,  while  filling  the  locks.  On 
the  East  side,  the  same  way,  only  not  quite  so  strong.  I  should 
think  the  gate  eight  or  ten  rods  down,  on  the  East  side,  from 
the  Pond. 

Aftpr  1819,  I  ran  the  Mill  all  the  time — the  Saw-mill — 
and  the  Grist-mill  two  years.  I  had  a  mark  at  the  gates, 
by  which  I  could  tell  whether  the  water  was  over  the  flash 
boards.  The  height  of  the  Dam  has  never  been  altered.  There 
was  a  fish- way  at  the  East  side  of  the  Dam.  When  I  went  there, 
there  were  gates  there,  which  I  don't  recollect  hoisting  for  the 
fish.  After  the  new  Dam  was  built,  we  used  to  hoist  all  the 
waste-gates,  to  keep  the  water  up. 

[  To  Mr.  Chase.'] — The  dam  down  at  the  mouth  of  the  River 
stopped  all  the  fish.  We  didn't  want  them  up.  There  was  a 
stated  time  at  which  if  complaint  had  been  madef  we  should 
have  had  to  leave  them. 

I  put  in  the  mitre-sills,  some  years  after  I  went  there 
— I  rather  think,  after  the  present  Dam  was  built.  We  put 
them  down  low,  for  there  was  some  talk  of  widening  and 
deepening  the  Canal.  We  put  them  down  a  foot  lower  than 
the  bed  between  the  Pond  and  the  mitre-sills. 
33 
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[To  Mr.  CAa*e.]— We  took  out  old  ones,  and  put  in  new 
ones. 

[To  Mr.  Abbott.'\— There  have  no  others  been  put  in  since. 

Cboss-ezamined  bp  Mr.  Child. 

The  water  was  mostly  drawn  off.  The  bed  is  a 
ledge.  We  put  the  mitre-siUs  6  inches  lower  than 
the  old  ones.  There  would  have  been  no  need  of  greater  depth 
there.  The  bed  of  tlie  Canal  on  the  West  side  had  a  little  more 
water  on  it  than  the  East.  I  have  no  recollection  of  examining 
the  sills  since  I  put  them  in.  I  should  think  I  put  them  in  »nce 
the  new  Dam  was  built.  We  had  to  let  the  water  in  according 
to  the  length  of  the  level,  on  the  respective  sides.  It  was  not 
necessary  to  use  as  much  water  on  the  West  side  as  the  other* 
The  East  side  took  three  times  as  much  as  the  other.  We  had 
a  mark  which  we  kept  the  water  up  to.  I  have  locked  in 
thousands  of  boats  from  the  Canal,  on  the  River,  on  the  West 
side. 

[To  Mr.  Chase.]— The  level  of  the  Canal  is  lowered  just  at 
Concord  River. 

Boats  from  the  Merrimac  side,  and  the  other  also,  usually 
locked  out  there.  When  I  speak  of  the  gates  being  kept  open 
night  and  day,  I  mean  the  paddle  gates. 

[  To  Mr.  Chase.} — The  lock  is  eight  or  ten  rods  from  the 
river  on  the  West  side.  The  guard-locks  keep  the  level  out. 
They  are  used  for  the  same  purpose  as  the  other  locks. 

I  have  never  seen  a  boat  enter  the  River  without  first  closing 
the  first  lock-gate,  to  my  recollection.  The  paddle  gates  were 
not  clear  open  ;  they  were  open  only  a  little.  We  had  to  let 
on  a  great  deal  more,  on  the  East  side. 

The  present  condition  of  the  bottom  of  the  Canal,  from  the 
Pond  to  the  bridge  I  have  not  seen  for  two  or  three  years.  I 
know  of  no  rubbish  there.  There  was  an  excavation  made  for 
the  mitre-sills. 

The  bottom  of  Faulkner's  head-race  is  stony.  I  remember  it 
forty  years  ago.  I  have  never  measured  the  depth  of  water  there. 
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The  bottom  must  bo  as  it  used  to  be.  There  is  a  smart  current 
there.  I  should  no^hink  it  could  have  materially  deepened 
the  bottom. 

I  cannot  tell  when  the  fish  were  stopped  by  the  Dam 
below.  The  fish-way  was  never,  to  my  knowledge,  opened  for 
fish. 

Mowing  weeds  let  down  three  or  four  inches  of  water  into 
the  Pond.  ^ 

I  have  no  recollection  of  the  old  zig-zag  Dam.  I  do  not 
call  myself  a  mill-wright.  I  have  worked  some  in  repairing 
the  Mill. 

1  have  no  recollection  of  a  bolt  which  had  a  mark  of  a  ring 
made  with  a  cold  chisel.  I  am  sure  that  the  present  bolt  is  the 
identical  one  put  in  by  me,  with  James  S.  Baldwin.  The 
flash  boards  and  timber  substituted  for  the  figure-4  were 
put  on  to  raise  the  water.  Tliey  did  not  raise  it  higher. 
They  were  put  on  to  give  more  water  to  the  Oanal.  There 
was  equal  need  of  it  on  both  sides  of  the  River.  I  don^t 
know  that  I  ever  did  any  thing  to  tlie  figure-dam.  I  put  on  this 
timber  aitd  flash  boards.  Measured  the  water  from  the  cap  of 
the  Dam  to  the  bolt.  When  the  Dam  was  built,  we  levelled 
from  this  bolt. 

I  liave  seen  and4ieard  of  men  coming  from  Wayland,  to  make 
admeasurements.    I  could  not  say  who. 

The  flash  boards  on  the  new  Dam  were  put  on  at  once,-^som6 
eight  or  nine  inches. 

I  recollect  no  circumstances  of  the  apprizement  of  the  property 
at  the  Mills,  after  the  fire.  I  have  had  no  opinion  as  to  its  value. 
I  had  a  little  conversation,  with  Mr.  Jonathan  Hill,  on  the 
subject.  I  now  say  there  lias  been  no  alteration  in  the  height 
of  the  Dam.  I  did  not  say  to  Mr.  Hill  that  it  must  come  down 
to  its  original  height.  I  did  not  say  the  price  asked  by  the 
Middlesex  Company  was  no  more  than  the  old  original  privilege 
was  worth.  I  didn't  attempt  to  persuade  htm  to  enter  with  me 
into  the  purchase. 

t  I  said  to  him,  as  he  was  going  out  of  the  Mill,  that  he  had 
so  much  to  do  with  Mr.  Talbot,  he  had  better  come  down  here. 
He  said,  no,  he  had  made  different  arrangements,  he  had  in- 
vested his  property  in  Vermont,  in  two  or  three  farms,— or 
something  like  that,— -on  account  of  the  taxes  being  so  high  in 
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Billerica.  "Furthermore,"  said  he,  "my  health  is  delicate, 
and  I  can't  carry  on  the  business."     Tliat  was  the  substance  of 

I  the  whole  conversation.  I  might  have  said  they  had 
offered  it  for  120,000,  but  not  that  they  would  take  less.  I 
have  not  now,  and  never  had,  any  interest  there,  except  as 
tenant.  I  do  not  recollect  saying  there  was  no  reason  why  the 
Dam  should'nt  come  down. 

The  reason  I  have  spoken  of  was,  I  think,  given  the  first  time 
I  spoke  to  him.  He  did  not  take  the  proposition  home  and  give 
his  answer  on  a  subsequent  day,  to  my  recollection.  I  don't 
know  that  I  said  it  was  worth  $20,000  even  if  the  Dam  should 
come  down. 

I  always  thought  the  privilege  was  worth  $20,000,  supposing 
the  Canal  could  remain  as  it  was. 

[To  Mr.  ChaseJ] — I  know  of  no  difference  between  the 
Richardson  Daifi  and  tlie  present.  That  was  before  my 
acquaintance. 

The  fish-way  was  used  to  k^ep  the  water  down,  before 
and  after  the  nefw  Dam.  Before,  it  was  gates,  and  I  put  in 
plank. 

The  new  Dam  held  the  water  no  higher,  but  tighter. 
The  water,  every  time  there  was  a  freshet^  ran  over,  to  the 
Canal,  with  the  old,  as  well  as  the  new  Dam.  But  the 
flash  boards  were  three  times  as  high  with  the  old  Dam  as 
with  the  new,  and  as  they  would  all  be  knocked  out  in  the 
middle,  more  water  would  run  off  so.  There  was  a  great  waste 
of  water,  from  leakage,  with  the  old  Dam.  Used  to  have  to  go 
on  there  with  a  boat,  every  year,  to,  fix  it.  I  replaced  the  flash 
boards,  thirty-five  or  thirty-six  years,  after  their  being  carried 
away.  In  the  dry  time  in  Summer,  the  Canal  took  all  the 
water,  and  would  take  more  if  it  could  get  it.  When  there 
was  water  enough  for  both,  the  Canal  took  about  half,  and  the 
Mills  half.  I  mean  all  the  mills  there  now.  I  mean  the 
Mills  as  they  were  then. 

I  have  frequently  rode  across  the  Fordway  with  a  horse  and 
wagon.  The  water  was  about  knee-cjeop.  It  was  up  over  the 
axle-tree  of  the  wagon.  I  have  crossed  there  a  number  of  times. 
Mr.  Rogers  used  it  to  draw  meadow-hay,  not  more  than  ten  or 
fifteen  years  ago,  I  should  think. 
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[  To  Mr.  Chase.'] — I  never  noticed  any  other  drilled  hole  in 
the  rock  where  the  bolt  was,  except  the  one  I  made. 

Direct  examination  resumed  by  Mr.  Abbott. 

SSr^uSS!"*"  I  ha^'®  noticed  no  diflFerence  in  the  depth  of  the 
Pordway,  except  from  freshets. 

Cross-examination  resumed  bt/  Mr.  Mellen. 
STiSSSS*"    I  ^^^J  ^®ard  Mr.  Roberts  say  as  I  have  stated. 

Israel  A.  Oolson  recalled.    Examined  by  Mr,  Abbott. 

JSSIl*  ^^"^  ^  ^^^®  ^^^  ^^^^y  JQB,TS  at  the  Billerica  Mills.  I 
lived,  most  of  the  time,  within  fifty  rods  of  the 
Dam.  All  the  time,  one  hundred  rods.  I  came  there  with 
Mr.  Wilson,  as  apprentice.  I  worked  for  and  under  him  till  he 
left  the  Canal.  The  Canal  closed  in  the  Spring  of  '62.  During 
that  time  our  work  was  to  build  and  repair  the  locks.  I  did 
some  stone-work.  Attended  to  keeping  the  water  up,  the  flash 
boards,  &c. 

I  remember  the  old  Dam.  This  three-cornered  timber 
has  been  there  ever  since  I  knew  any'  thiirg  about  the 
Dam:    It  has  plank  and  flash   boards  on   top.    I  know  of 

t  no  change  in  the  height  of  the  flash  boards.  The 
bolt  was  put  in  on  Mr.  Faulkner's  side,  above  the  Dam. 
The  top  of  the  bolt  was  level  with  top  of  the  flash  boards. 
Have  had  occasion  to  adjust  the  heights  of  the  flash  boards, 
almost  every  year.  Regulated  the  height  of  them  by  that 
bolt,  after  that  was  put  in.  There  was  a  mark  below  the 
bolt,  upon  the  top  of  it, — three-quarters  of  an  inch — a  cross 
clear  around  the  bolt.  I  understood  that  to  be  Mr.  Faulkner's 
mark  to  draw  to,  and  I  acted  upon  it,  to  stop  him  when  the 
water  got  below  that.  That  bolt  now  is  where  I  saw  it  put  in, 
to  the  best  of  my  knowledge.  I  have  never  known  any  change. 
I  know  of  no  change  or  alteration,  in  any  way,  of  that  bolt, 
since  it  was  put  in.  I  have  seen  it  from  the  time  it  was  put  in, 
down  to  the  present  time — the  last  few  years,  very  many  times 
in  the  year.     Previous  to  ten  years  ago,  perhaps  I  might  not  see 
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it  offcener  thaa  onco  in  two  years.  I  had  not  occasion  to  go  to 
it ;  for  we  had  marks  by  which  we  could  tell  the  same  lieight 
of  the  bolt.  I  saw  it  this  morning.  Prom  my  examination 
this  morning,  I  believe  it  to  be  the  same  bolt  that  Mr.  Wilson 
put  in.  In  my  connection  with  the  Canal,  I  liavc  never  known 
any  other  holt  to  regulate  the  height  of  the  flash  boards  of  Mr. 
Faulkner  by,  but  that  one. 

I  found  a  drill-hole  in  the  top  of  the  rock,  this  morning,  and 
have  seen  it  before.  I  never  took  any  particular  notice  of  it 
until  within  a  year.  It  looks  to  me  like  an  old  hole.  It  must 
have  been  there  some  time.  It  is  on  the  same  rock.  It  is  4  ft. 
4  in.  from  the  bolt,  pointing  directly  to  the  West  end  of  the 
Dam, — a  little  down  stream, — in  a  direction  where  it  would  hit 
the  West  end  of  the  Dam,  in  a  straight  line,  I  should  think.  I 
took  means  this  morning,  to  see  which  was  the  higlier.  At  the 
side  of  the  bolt-hole,  as  near  as  I  could  measure  without 
slipping  into  the  hole,  it  was  If  inches  higlter  than  the  top  of 
the  bolt.  The  top  of  the  rock  around  the  bolt-hole  was  If  in. 
higher  than  the  top  of  the  bolt.  It  looks  as  if  it  might  have 
been  stopped  up  with  moss,  and  been  dug  open.  This  hole  is 
an  inch  hole.  It  is  about  four  inches  deep.  At  the  time  I  saw 
this  bolt  being  put  in,  Col.  James  Baldwin  was  the  Agent  of 
the  Canal.  I  have  no  clear  recollection  of  the  date.  1  know 
it  was  while  he  was  Agent ;  for  I  saw  him  on  the  stone,  with 
Mr.  Wilson,  and  saw  Mr.  Wilson  hammer  on  that  same  stone. 
I  have  always  been  directed  to  level  the  boards,  as  nigh  as  I 
could,  by  the  top  of  that  bolt.  I  have  done  it 'without  instru- 
ment,— levelling  it  by  the  water,  flowing  up.  There  has  been 
occasion  for  some  repairs,  every  year.  There  might  have  been 
an  exception  when  1  have  been  up  on  the  other  Canals,  to  work, 
— when  I  was  not  there.  I  recollect  this  bolt  before  the  new 
Dam  was  built — I  should  think,  two  or  three  years  before. 

I  have  always  known  the  wooden  penstock  under  the  road. 
When  I  first  knew  it,  it  was,  I  think,  an  old  concern.  5  ft.  3 
in.  wide,  1  ft.  2  in.  deep,  are  its  measurements.  The  top  of 
the  bottom  plank  was  about  2  feet  above  the  top  of  the  bolt. 
Where  it  goes  under  the  road,  it  remains  in  the  same  situation 
as  when  I  first  knew  it.  Had  there  been  any  alteration,  I 
think  I  should  have  known  it.  There  is  none  other,  that  I  ever 
knew  of.  * 


I860.]  HOUSE— No.  100.  276 

Prom  the  Pond,  to  the  head-gates  of  the  lock,  on  the  West 
side, — is  about  five  rods. — The  paddle  gates  are  in  the  main  gates 
of  the  lock.  Those  were  the  gates  by  which  we  regulated  the 
level.  The  mitre-sills  were  lower  than  the  bottom  of  the  Canal, — 
18  or  20  inches.  The  bottom  between  pond  and  guard-gate  was 
hard,  gravelly  bottom,  and  part  ledge.  I  never  knew  of  any 
digging  out  of  the  bottom  of  the  Canal  there.  I  should  have 
been  likely  to  have  known  it. 

The  letting  in  of  water  would  have  a  tendency  to  wash  out 
sediment  or  gravel.  I  was  present  when  Mr.  Avery  made  meas- 
urements across  the  Canal.  The  bottom  was  hard  gravel, 
where  we  measured.  I  assisted  Mr.  Avery.  There  were  some 
loose  cobbles.  Between  the  Pond  and  first  guard-gate  on  tlie 
East  side,  was  hard  bottom — ^about  ten  rods.  I  was  present 
when  the  measurements  were  made  by  the  engineer,  on  the 
East  side.  The  bottom  was  hard.  The  measurements  went  to 
hard  bottom.  That  mitre-sill  is  lower  than  the  bed,  there.  The 
same  method  for  paddle-gates  as  on  the  West  side.  There  was 
stronger  current  on  that  side  than  on  the  other. 

I  have  always  known  the  Canal  to  Faulkner's  Mill.  Its 
entrance  is  hard  and  stony.  I  have  known  of  no  change.  If 
the  draught  of  water  operated  at  all,  it  would  be  to  deepen  it — 
I  don't  think  it  would  wash  such  a  bottom  at  all.  I  saw  the 
measurements  there.    They  went  down  to  the  hard  bottom. 

Since  the  last  hearing  in  October,  I  liave  seen  Mr.  George 
Baldwin  measuring  up  and  down  the  Canal,  on  the  West  side. 
Mr.  Talbot  requested  me  to  watch  the  places  that  he  measured. 
I  did  not  see  him  measure  where  Mr.  Avery  did,  nor  did  he 
measure  where  we  did  at  Mr.  Faulkner's  canal.  He  sent 
somebody  over  to  measure  on  the  East  side.  I  couldn't  say 
whether  they  measured  in  the  same  places,  there,  as  we  did,  or 
not. 

Since  I  knew  the  bolt  there,  it  has  been  the  regulating  height 
of  the  Dam. 

I  made  measurements  at  the  Railroad  Bridge  by  Barrett's 
Bridge.  [Witness  produced  and  identified  the  original  record 
of  these  measurements,  and  testified  to  the  accuracy  of  the 
measurements  and  the  record.  [See  Appendix  (P)  .]  The 
record  shows  the  rise  or  fall  in  the  hour  preceding  each 
measurement. 


Hon. 
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Cross-examined  by  Mr.  Mellen. 

I  remember  the  old  Dam.  I  have  known  it  since 
1819.  My  recollection  as  to  the  wood-work  is  that 
the  thirty  inches  testified  to  was  all  it  was.  I  knew  the  board 
and  plank  to  be  knocked  oflF  by  the  ice.  I  have  one  year  known 
a  piece  of  the  three-cornered  timber  knocked  oflF.  That  was  a 
leaky  Dam.  It  leaked  a  good  deal,  throagh  the  front  of  the 
Dam.  The  leak  was  so  large  they  thought  the  water  worth 
saving.     Gravel  was  put  on  to  stop  the  leaks. 

The  second  Dam  was  put  on  so  that  seven  or  ten  inches  of 
flash  board  would  bring  it  up.  to  the  level  of  the  old  Dam. 

I  think  I  have  not  said  that  the  Dam  is  higher  than  the  old 
Richardson  Dam.  I  have  never  had  any  conversation  with  Mr. 
Hill,  on  the  subject. 

I  was  in  sight  of  the  measurers  referred  to,  all  the  time,  and 
near  enough  to  them  to  see  that  there  were  places  they  measured 
where  we  did  not — two,  the  entrance  to  Faulkner's  Mill,  and 
the  Canal  on  the  West  side. 

T]ie  measurements  in  the  book  I  handed  in  were  all  taken  at 
one  place,  for  six  days.  I  have  no  measurement^  except  what 
I  have  given. 

I  caimot  tell  how  high  the  first  measurement  was,  except 
that  it  was  the  height  of  the  water.  It  merely  shows  the  vari- 
ation, from  liour  to  hour.  [Witness  further  explained  the 
mode  of  measurement  and  record.]  Mr.  Talbot  directed  me 
where  to  make  this  series 'of  observations,  and  when,  and  in 
what  manner  to  make  them. 

Mr.  Avery  measured  only  with  his  rod. 

I  am  not  now  in  Mr.  Talbot's  employ.  Never  voted  money 
to  help  carry  on  this  suit.    I  happened  to  be  clear  of  that. 

James    R.   Faulkner  called  and  stoorn.      Examined  by 
Mr.   Butler. 

^tfStn^n'*"**"  I  was  born  in  1801.    I  went  to  Billerica  in  1811, 

ner  sworn.  / 

and  have  been  there  ever  since. 
My  father's  name  was  Francis.     He  owned  the  Fulling-mill. 
I  have  known  tlie  water-entrance  to  that  mill  forty-five  years. 
I  have  done  business  there  since  1826.    It  has  never  been 
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deepened.  The  bottom  is  hard,  and  mostly  ledgy.  When  I 
first  went  there,  ancient  clothing-works  stood  there,  in  place  of 
Faulkiier's  Mill.  When  the  water  is  at  the  top  of  the  flash 
bo.ards,  below  the  entrance  it  is  four  feet  deep,  and  at  the 
entrance,  three  feet.  Were  the  water  down  thirty  inches  off 
the  Dam,  the  Mill  could  not  be  run. 

I  have  known  the  entrances  to  the  Middlesex  Canal,  forty 
years.  They  have  never  been  deepened.  On  the  East  side  of 
the  pond,  the  bottom  is  ledgy.  On  the  West  side,  it  is  hard, 
but  has  not  been  uncovered  with  water  in  forty  years,  except 
once,  about  181^ 

It  always  required  a  full  pond,  that  the  Canal  might  be  navi- 
gated, when  the  weeds  were  in  the  Canal,  in  Summer.  If  it 
were,  then,  three  i^iches  below,  the  full  boats  grounded.  In 
the  Fall  of  the  year,  when  the  weeds  had  passed  off,  it  could 
be  navigated  at  six  or  ^ght  inches  lower,  but  not  a  foot.  At 
fourteen  inches  it  might,  without  full  loads.  I  have  known 
them  to  do  business  when  it  was  low,  but  not  full* 

I  know  a  bolt  on  the  East  side  of  the  Dam,  with  a  mark 
three-quarters  of  an  inch  below  the  top,  put  in  in  1825,  to  reg- 
ulate the  water  at  my  father's  mills.  We  always  used  the 
water  till  the  Middlesex  Canal  wanted  it,  and  then  regulated 
it.  James  F.  Baldwin  was  Agent  when  the  bolt  was  put  in.  I 
believe  that  was  the  same  year  as  my  father's  deed.  I  never 
saw  or  heard  of  any  bolt  but  that. 

The  Fordway  has  never  been  raised  since  I  knew  it.  I 
have  no  recollection  of  any  one  working  on  the  Fordway,  since 
'  I  knew  it. 

I  could  tell  a  variation  of  three  inches  in  the  height  of  the 
water,  without  going  out  of  my  counting-room.  It  has  never 
been  kept  any  higher,  since  I  knew  it,  than  for  the  last  twelve 
years.  It  has  been  kept  no  higher,  to  my  knowledge,  since 
1825.  I  have  known  no  variation  in  the  height,  except  from 
rain.  I  have  known  and  worked  on  land  about  the  Dam.  I 
have  known  no  change  in  the  height  of  water  standing  on  that 
land. 

The  sluiceway,  I  think,  was  put  in  in  1812,  by  Mr. 
Sullivan. 

I  was  there  when  the  Committee  was  there.  The  rock  at 
which  I  saw  you  land  was  that  with  the  bolt  I  refer  to. 

34 
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The  penstock  was  put  in  to  supply  a  grist-mill, — that  to 
which  the  people  of  Billerica  brought  their  grain.  My  fiither 
ran  it,  three  years.  If  the  water  went  80  inches  below  the  top 
of  the  Dam,  I  do  not  think  any  water  would  go  into  the  pen* 
stock.  I  know  there  has  been  no  change  made  in  tliat  pen- 
stock since  1812. 

This  Summer,  the  water  has  been  kept  higher  than  usual  for 
the  last  three  or  four  years.  We  did  not,  for  three  weeks  this 
Summer,  draw  all  we  wanted.  I  think  we  should  have  had 
enough,  had  not  Mr.  Talbot  been  making  these  experiments. 

Tiie  fulling-mill  there  when  I  came,  was  m  very  old  mill. 
The  wheel  took  more  water  than  a  wheel  driving  four  flannel- 
machines  now.  The  Canal  loading  to  the  Fulling-mill  was  then 
6  feet  wide  and  3  feet  deep.  It  is  now  about  12  feet  at  the 
guard  gate, — 18  or  20  feet  at  the  bend.  The  entrance  is  rather 
wider,  but  no  deeper.  This  widening*  and  deepening  was  done 
between  1814  and  1816.  Before  widened,  the  entrance  was 
about  3  feet  below  the  top  of  the  flash  boards.  Had  we  taken 
off  26  inches  when  we  were  first  there,  I  don't  think  the  fulling- 
mill  could  have  been  driven. 

There  is  a  hole  in  the  rock,  4  feet  4  in.  from  the  bolt,  and  If 
inches  above  the  bolt.  I  saw  it  three  or  four  years  ago,  and  this 
morning,  Mr.  Colson  was  with  me  when  1  measured  it.  I  know 
of  no  other  hole  there. 

[To  Mr.  Chase. Ji — I  do  not  know  how  that  hole  came  there. 

'  [To  Mr.  Butler.']— We  do  about  $100,000  of  business  in  a 
year,  employing  thirty-six  or  thirty-eight  hands.  Have  done 
business  since  1825.  My  business  has  been  carried  on  there 
since  1815. 

Cross-examined  by  Mr.  French. 

^trnzamiiia-    yf^  ^g^  g^j^^  stcam-powcr.     When  the  water  is 
below  a  certain  point,  we  have  no  right  to  it.     We 
generally  use  steam  two  or  three  weeks  in  the  year. 

I  don't  know  that  my  father  agreed  to  that  bolt  as  the  meas- 
urement. I  know  he  was  not  governed  by  it,  and  objected  to 
taking  his  deed,  and  refused  to  agree  to  taking  the  bolt  as  a 
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t  measurement.  There  was  contention  about  it,  for  six 
years.  Tiiey  wouldn't  give  him  a  deed  according  to  the  agree* 
ment  when  he  purchased.  He  purcliased  the  first  right,  fair 
enough,  and  they  wouldn't  give  him  a  deed,  according  to  the 
agreement.  He  was  nevBr  satisfied  with  it.  I  can't  say  whetl^er 
he  ever  recognized  tliat  mark  on  tiie  bolt,  as  being  his  limit.  I 
can't  say  that  I  ever  noticed  that  he  did.  I  purchased  of  my 
father,  in  1835 ;  and  I  had  been  in  business  with  him,  ten  years 
before.    He  occupied  until  1843, — as  long  as  he  lived. 

He  purchased  the  first  right  of  the  water  next  to  the  Canal, 
without  regard  to  the  mills,  except  for  grinding  for  the  inhabit* 
ants  of  the  Town.  Then  there  was  a  contention  about  the  deed* 
They  wanted  to  make  two  rights,  on  that  side  of  the  River,  equal. 
He  was  never  requested  to  conform  to  the  right.  He  was  never 
limited  by  it,  and  I  never  was  while  he  was  with  me. 

[To  Mr,  Oiase,'] — My  father  did  assign,  as  one  reason  why 
he  didn't  agree  to  this  bolt,  that  they  had  sold  another  privilege 
to  draw  to  this  mark.  The  man  that  purchased  the  second 
privilege  was  in  favor  with  the  new  Agent,  Mr.  Baldwin ;  and 
he  favored  the  second  purchase.  They  wanted  to  inako  the 
deeds  alike ;  and  it  was  the  contention,  for  six  years,  that  the 
deeds  were  made  and  one  was  made  to  the  top  of  the  Dam,  and 
the  other  three-quarters  of  an  inch  below. 

My  father  was  never  stopped  at  that  mark,  nor  was  I,  nor  did 
he  or  I  ever  regard  it  as  a  limit. 

We  put  in  steam  because  we  always  stopped  at  any  thing 
under  three-quarters  of  an  inch  below  the  Dam,  when  the  Canal 
wanted  water.  The  water  might  be  under  the  Dam,  a  foot,  and 
if  we  stopped,  it  would  be,  in  an  hour,  running  over  the  Dam. 
We  did  not  stop,  unless  the  Canal  was  out  of  water,  till  nine 
inches  below  the  Dam,  unless  we  might,  in  a  dry  season,  when 
the  Canal  was  full  of  weeds.  I  don't  think  we  had  a  right  to 
draw  more  than  three-quarters  of  an  inch  below  the  top  of  the 
Dam.  There  was  no  mark  about  the  old  Dam,  that  was  our 
limit,  nor  on  the  new  Dam  except  the  bolt.  That  we  considered 
our  deed.  We  were  not  governed  by  the  mark  on  the  bolt, 
in  drawing  off.  I  don't  know  about  our  acknowledging  any 
right.      We  always  drew  it  till   the   Canal  wanted  it.      If 
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we  acknowledged  the  limit,  we  were  not  governed  by  it.  I 
don't  know  wliether  my  father  ever  acknowledged  it,  or  not. 
I  have  never  been  asked  the  question  before,  as  to  myself.  I 
suppose.they  had  a  right  to  tlie  water  after  it  was  below  the  top 
of^  the  Dam.  I  don't  know  that  that  right  was  ever  admitted; 
it  was  submitted  to.  I  have  said  my  father  refused  to  acknowl- 
edge that  as  tlie  limit  of  his  right ;  and  I  stand  by  that  I  know 
that  for  six  years  he  denied  Aat  it  was  the  limit  of  his  right, 
and  I  never  heard  him  acknowledge  it. 

We  ran  by  steam,  as  much  as  usual,  this  Summer.  We  can 
now  use  the  water  fifteen  to  eighteen  inches  below : — ^we  have 
put  in  a  new  wheel. 

Some  seasons,  there  was  not  water,  in  all  the  River,  to  fill  the 
Canal.  A  rain  might  bring  it  up  in  three  days,  and  sometimes 
it  lasted  so  a  month.  All  the  water  of  the  River  sometimes 
ran  through  the  Canal. 

The  weeds  went  out  in  September,  not  waiting  for  the  frost. 
I  think  they  decayed,  and  passed  off  with  the  water.  Some 
years,  they  were  mowed  off.  They  went  off,  the  last  of  Septem- 
ber. They  were  grassy  weeds,  that  would  grow  up  in  the  Canal, 
to  the  top  of  the  water. 

Direct  exabunawon  resumed  bp  Mr.  Butler. 

SSrAfJSSl"*"  The  six  years  my  father  denied  the  limit,  were  the 
six  years  before  he  took  his  deed.  After  he  took  the 
deed,  I  don't  think  he  claimed  any  right  to  draw  below  the 
tlu*ee-quarters  of  an  inch  below  the  top  of  the  bolt,  if  the  Canal 
wanted  it.  I  have  meant  to  say  that  he  didn't  acknowledge 
that  he  got  what  he  bargained  for. 

There  was  no  difliculty  about  the  mark,  that  I  ever  knew. 
The  difliculty  for  the  first  six  years  was  that  they  undertook  to 
give  another  privilege  to  draw  to  the  same  mark.  The  difficulty 
was  as  to  which  privilege  should  draw  first. 

Cross-examination  resumed  by  Mr.  Mellen. 

SJfJS^Jd.*"    There  was  no  legal  contest  between  my  father  and 
the  Canal,  that  I  recollect.    I  recollect  the  suit  of 
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1884,  or  the  last  suit,  when  Judge  Mellen  and  Judge  Hoar  were 
the  counsel,  at  East  Cambridge.    I  was  juryman. 

While  that  question  was  in  agitation,  I  never  heard  my  father 
saying  that  he  did  not  recognize  that  mark  as  his  limit. 

He  purchased  a  right  to  draw  as  much  water  as  ho  wanted. 
He  claimed  tlie  mark  was  not  as  low  as  he  bought  to. 

Adjourned  to  7,  P.  M.  ^ 


EVUNING    BSBBION. 

Hearing  resumed  at  7,  P.  M. 

Benjamin  L.  Jodkins  called' and  sworn.    Examined  by  Mr. 

Butler. 

SS?!SL^«  '^°*"  I  live  in  Billerica. 

kiius  sworn.  ^ 

I  have  owned  meadows  since  1837.  I  have  beeii 
a  member  of  the  Board  of  Assessors  in  that  Town,  in  1860, 
and  since.  At  tlie  time  the  Talbot  property  was  in  the  hands 
of  the  Canal,  I  tliought  it  worth  $17,000.  1  had  occasion  to 
appraise  it.  A  year  ago  last  May,  my  judgment  was,  $82,000. 
Faulkner's  establishment  we  did  not  alter  our  appraisement 
of.  I  think  the  taxation  in  Billerica  is  55  cents  on  $100.  I 
don't  know  what  I  called  Faulkner's  Mills  worth. 

I  have  known  the  Meadows  longer  than  since  1840 — since 
1819.  I  have  worked  on  them.  I  don't  know  that  I  know 
any  diflference  in  the  water  on  the  Meadows.  I  wa«  haying 
when  Francis  Faulkner  came  up  to  mow  weeds.  That  place 
is  three  and  a  half  miles  above  the  Dam — near  Turnpike 
Bridge. 

I  used  to  have  cranberries  on  my  meadow.  They  were  killed 
by  insects — not  by  water. 

I  know  Jonatlian  Hill's  meadow.  Some  twenty-five  years 
ago,  I  was  in  his  shop.  He  said  if  they  had  not  dug  down  the 
Pordway  so  as  to  let  the  water  down,  the  ice  would  not  have 
taken  up  the  Meadows.  I  have  not  noticed  any  diflference  in 
the  water. 
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[To  Mr.  WrighiinglonJ] — I  think  the  mill-privilejice,  and 
Dam,  and  land  on  which  the  Factories  stood — excluding  the 
building — worth  $20,000  more  now  than  in  1851. 

Cross-examined  by  Mr.  Mellen. 

SJ^™°*°*"  ^'^^  mill-privilege  causes  the  value.  The  increase 
.  of  value  comes  from  the  use  of  power  as  mill-priv- 
ilege instead  of  for  canal. 

There  are  not  more  meadows  taken  up  by  ice  now  than  for- 
merly— not  much  in  our  vicinity.  I  have  ngt  seen* them  much, 
of  late  years. 

I  got  my  meadows  this  year  and  I  get  them  every  year. 
Part  is  bank  and  part  is  lower.  The  grass,  twenty  years  ago, 
was  red-top — poUy-pod, — and  is  the  same  now.  It  is  as  good 
this  year  as  I  ever  saw  it. 

I  am  agent  of  the  Town  of  Billerica,  in  this  suit,  and  em- 
ployed counsel. 

I  saw  them  mowing  hear  Turnpike  Bridge.  It  is  8J  feet 
deep,  one-third  of  the  way  across.  I  thought  the  water  fell, 
next  day,  a  little,  in  consequence  of  the  mowing. 

Dudley  Foster  called  and  sworn.    Examined  by  Mr.  Butler. 
DadtojrVMter      \  am  One  of  the  Assessors  of  Billerica.    I  own 

sworn. 

meadows  in  Billerica  and  Bedford.  I  have  bought 
the  cranberries  on  Jonathan  Hill's  meadows,  for  two  or  three 
years.  The  last  day  our  men  were  there,  ho  came  in  and  burnt 
his  vines — two  years  ago.  We  paid  him  $20  a  year  for  the 
three  years.  I  think  the  meadows  which  we  bought  in  Bedford 
in  1847  were  worth  825  per  acre.  That  year  the  Meadows  wore 
dry  and  we  got  the  cranberries.  In  1848,  they  were  dry.  In 
1849,  we  raked  over  the  cranberries,  ankle-deep  in  water. 
There  have  been  one  or  two  dry  years  since,  and  some  wet. 
This  year,  the  Meadows  were  dry  and  for  the  first  time  destroyed 
the  cranberries. 

I  think,  myself,  that  wet  seasons  are  better  for  cranberries. 

I  own  woodland.  Some  of  the  wood  grows  well,  and  some 
not.  Some  of  it  is  of  twenty  years'  growth.  Tiiere  is  no  in- 
dication of  wood  dying  out  by  water. 
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Oboss-examiked  by  Mr.  Mellen. 

crmzMniiur  I  iiavo  not  observed  any  wood  dying  out  by  water. 
My  meadows  in  Billorica  are  as  good  now  as  when 
I  purchased  them^  and  so  in  Bedford.  I  gave  $10  an  acre  for 
them,  and  consider  them  worth  as  much  now.  I  worked  on 
them'  in  September,  and  got  the  cranberries.  I  never  got  hay. 
I  tried  to  buy  meadows  where  there  was  no  hay.  The  less  hay 
there  is,  the  better  for  cranberries.  There  were  one  hundred 
bushels  on — say, — three  or  four  acres. 

I  liad  not  observed  any  changes,  whatever,  on  these  meadows. 
In  my  opinion,  they  are  worth  more,  not  from  increase  of 
water,  but  because  the  cranberries  are  working  in. 

I  should  think  wet  seasons  did  not  increase  the  cranberries. 
Dry  seasons  are  better,  if  there  is  no  frost.  The  insects  were 
troublesome,  for  some  four  or  five  years  back.  One  year  the 
vines  were  perfectly  brown,  the  leaves  being  entirely  riddled. 

I  have  observed  no  difference  as  to  the  tearing  of  the  ice.  I 
have  got  hay  from  my  meadows — one  at  Carlisle  Bridge,  and  one 
or  two  below.  Of  that  below  Carlisle  Bridge,  thirty  acres  are 
bay,  and  the  rest  wood,  water,  brush. 

WiNTHROP  E.  Faulkner  called  and  sworn.    Examined  by  Mr. 

Butler. 

£'r.S'f;««.  I  live  m  Axjton. 

I  have  for  fourteen  years  been  a  director  of  the 
Fitchburg  Railroad.  I  have  owned  mills,  from  eight  years  old 
till  recently,  in  South  Acton,  and  have  run  one  in  Framingliam 
— ^^n  India-rubber  factory — ^BuUard's.  I  knew  Long  Pond  in 
1825,  and  was  familiar  with  it  from  '33  to  '38.  I  have  never 
had  any  ownership  in,  or  connection  with,  the  Billerica  Mills. 
I  knew  them  in  1820,  when  I  was  there  at  school,  boarding  with 
Francis  Faulkner.  I  have  occasionally  visited  there,  since.  At 
that  time  I  had  charge  of  mills  at  Acton. 

I  put  the  flash  boards  on  to  the  old  Dam  at  Billerica.  It  was 
necessary  to  do  it.  That  dam  was  built  with  a  frame  run  up 
into  a  point,  and  with  stone  between  the  posts,  and  mud-sill 
between  those  posts.  At  least,  I  know  the  posts  that  went  up 
were  in  something,  and  on  those  posts  the  stones  were  level,  and 
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then  there  was  a  cap-sill  put  on,  about  the  same  level  of  the 
Dam ;  and  there  was  a  plauk  on  top  of  that,  nailed,  or  spiked, 
on.    The  top  came  like  a  half  roof. 

In  the  Summer  season,  I  used  to  go  into  the  Pond.  There  was 
a  rock  about  eight  or  ten  rods  from  my  uncle's,  where  I  used  to  fish. 
Sometimes  I  could  sit,  and  sometimes  I  could  not,  and  had  to 
stand.  I  went  there  last  August,  and  found  a  bolt  in  that 
rock,  with  a  ring  around  it.  That  was  the  rock  I  used  to  fish 
on.  In  1820  there  was  a  drill-hole — a  round  hole — ^in  the  rock. 
I  found  that  drill-hole  there  last  August.  I  left  the  cars,  and 
started  for  that  rock,  without  seeing  any  person  that  I  knew,  or 
speaking  to  any  one,  and  found  this  rock,  and  this  hole.  It 
•was  filled  up  with  gravel,  &c.  Ijudgeitwas  about  three  inches 
deep.  That  rock  was  very  near  three  to  four  inches  higher  than 
the  top  of  the  Dam.  At  evening,  when  I  went  into  the  water, 
I  could  lay  my  clothes  on  the  rock,  when  the  water  was  at  the 
top  of  the  Dam.  The  perpendicular  height  was  not  far  from 
three  inches.  The  water,  when  I  was  there  last  Summer,  was 
about  3  inches  below  the  top  of  the  dam,  and  was  about  the 
i^ame  as  it  used  to  be. 

t  In  1835  and '37, 1  visited  the  Sudbury  Meadows,  to 
protect  myself.  Complaints  were  made  against  me,  for  having 
raised  the  water.  In  1833, 1  used  to  pass  there,  perhaps  once 
a  month.  I  was  in  Framingham  six  years.  During  the  first 
five  years,  I  was  in  Boston,  perhaps  as  often  as  once  a  fortnight : 
— ^I  bought  my  grain,  and  other  things  there.  Sometimes  I 
went  down  through  Natick,  sometimes  through  Wayland.  I 
noticed,  the  Meadows,  in  1833,  were  very  dry,  very  dry  indeed. 
There  was  very  little  water  running  in  the  Concord  River,  in 
1833,  for  some  thirty-five  or  forty  days.  That  is  a  fact  which  I 
know  not  only  from  my  observation,  but  from  my  books,  that 
year.  It  was  very  low  until  the  1st  of  September.  People  got 
the  Meadows,  that  year,  and  didn't  seem  to  have  much  poling. 
It  was  so  spoken  of  as  to  be  a  matter  of  observation.  I  saw 
them  teaming  on  the  Meadows.  In  1835,  or  '37, 1  was  com- 
plained of  for  raising  the  water  too  high  at  the  mill  above 
Framingham  ;  and  they  complained  of  me,  below,  for  letting  it 
down  too  fast.  I  put  on  some  extra  flash  boards,  I  admit,  at 
the  mill  that  I  was  running.  And  for  that  reason,  I  examined, 
this  year.    The  Meadows  in  '35  were  very  near  the  same  con- 
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dttion  as  the  present  yeaf •  t  #as  fliere  again,  ffiis  year,  on  the 
name  grounds.  In  *'6T^  they  were  i^ome  tret ;  they  liad  to  leav^ 
some  of  them ;  they  couldn't  get  them  all  that  year,  t  TislteA 
them  again,  this  year ;  tod  they  ^ete  more  wet  and  soft  than 
in  *'i9j  about  the  same  as  '86,  aaid  dryer  than  in  1887.  In  *85 
and  '^7,  they  had  nearly  eiiough  water  to  run  through  n^st  of 
tlie  Summer.  In  18S8,  they  fan  but  very  little ;  they  couldn^t 
run  one  mill  all  the  timef. 

the  descent  of  the  Stream, — from  the  full  bank  of  the  stream, 
—was  just  twelve  inches. 

]n  these  latter  days,  1  have  observed  that  there  is  more  water 

t  in  the  streams,  from  storage,  than  now.  Shice  1822, 
fhey  have  raised  tiro  dam  at  8axon^llle.  They  have  raised  it 
6  incites, — ^flowing  twenty,  Or,  perhaps,  thirty  acres, — ^at  '22,  of 
a  little  later.  The  next  one  is  a  new  dam,  put  in  in  1824, — 
the  mill  that  I  occupied.  It  would  be  difficult  for  me  to  tell 
how  much  it  flowed ;  but,  in  taking  the  whole,  it  flows  back 
Ihe  River  more  than  a  mile,  and  t  should  think  there  would' be 
from  fifty  to  seventy*  five  acres,  river  and  all,  in  the  pond  of  thd 
mill,  grist-miH  and  saw-mfU,  in  Framingham,  that  belongs  to 
Saxouville.  Tliat  was  ptit  in  iii  1824.  I  mean  Brown's  luilh 
The  next  mill  is  an  old  mill.  The  next  privilege  is  Shepard'a 
mill, — an  old  mill.  Tlie  next  mill  was  formerly  Jackson's.  Up 
aboTC  that^— Mr.  Cloyse  put  iua  dam,  while  I  was  in  Framingham, 
— ^somewhere  from  '88  to  '40, — raised  from  t<nir  to  five  feet  on  tlio 
River,  flowing  ten  acres.  These  are  at  Ashland.  Tlie  next  mill 
above  that  is  Mr.  Bigelow^s  paper-mill,  built  iritiiin  my  recollec- 
tion. You  then  come  up  to  a  dam,  not  occupied,  with  twenty-^four 
ft.  fall,  flowing  fourteen  to  twenty  acres.  Mr.  Johnson's  is  the 
next, — a  new  dam,  put  up  since  1888 ;  and  there  is  twenty-two 
ft.  There  is  another,  that  I  cannot  give  tlie  name  of,  between 
Chamberlain's  mill  and  Johnson's  factory.  This  is  all  on  the 
head  waters  of  the  Concord  River. 

After  you  get  to  the  old  mill  by  tlte  name  of  *'  Chaiittbei^laiu's,'^ 
I  believe  there  are  no  other  dams  until  you  eomo  to  the 
Relservoir  Pond,  at  Whitehall.  I  dott''t  know  the  ntimber  of 
acres  in  Long  Pond.  Mr.  Knights  raised  the  dam  about  two  ft. 
Tiio  City  has  raised  it,  as  uear  as  I  could^  measure  with  Sr  rule^ 
ibout  six  feet, — making  about  eight  feet  in  all. 

85 
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The  next,  I  should  think,  would  be  Aasabet  River,  which  joins 
the  Concord  River  in  Concord.  The  first  privilege  tliere  is 
Damon's.  That  has  been  raised,  since  1833,  from  eighteen 
inches  to  two  ft.  Passing  up  to  Pratt's, — there  it  was  raised 
four  feet  in  dry  times.  Thej  put  on  a  flash  board  of  about 
10  inches.  Damon's  and  that  above  flow  about  alike;  thej 
must  flow  one  hundred  acres  apiece.  Their  pond  is  more  than 
a  mile  long.  Then  you  go  from  Mr.  Pratt's  up  to  the  Powder- 
mill.  Tliat  Pond  reaches  to  the  Powder-mill.  The  Powder- 
mill  has  been  raised  about  two  feet  within  the  last  thirty  years. 
That  flows  thirty-five  to  forty  acres.  The  next  is  Knight's  and 
Maynard's,  put  up  in  '46  or  '47.  That  dam  is  put  on  a  basin. 
It  lias  fifty  acres,  thirty  acres  of  it  being  84  ft  deep.  I  know 
4he  flow  is  24  feet  deep,  and  it  is  nearly  all  made  by  the  dam. 
Tlien  you  pass  up  to  the  head  of  his  canal,  and  Maynard  has 
raised  a  dam  of  about  throe  and  a  half  to  four  ft.,  and  it  flows 
back  about  three  miles.  I  think  there  must  be  something  like 
fifteen  acres  of  meadow.  It  flows  two  feet,  on  Long  Pond,  not 
a  great  ways  from  one  hundred  and  fifty  acres  more^three 
}}undred  acres  in  all,  certainly,  flowed  from  three  to  four  ft.  deep, 
fire  all  new.  Then  the  next  dam  you  come  to  is  Rock  Bottom. 
That  has  been  raised,  within  thirty-three  years,  two  feet 
Thirty  or  forty  acres  to  that  pond.  Then  there  is  the 
Reservoir  Pond,  that  Mr.  Maynard  owns.  That,  the  City  made, 
in  Marlborough.  That  goes  into  the  River:  there  are  about 
three  hundred  acres  in*  that,  and  it  will  average  fourteen  feet 
deep.  On  the  upper  end  of  the  branch,  there  have  been  four 
dams  put  in,  within  my  remembrance.  There  are  four  more 
in  the  Town.  I  don't  know  how  many  acres  they  flow. 
.  Then,  at  Concord,  again,  about  two  miles  from  where  the 
Assabet  runs,  you  come  up  to  Wetherby's  mill,  built,  new,  in 
1841.  It  was  part  of  an  old  privilege,  there,  that  never  stopped 
in  dry  times.  They  raised  that  d^m,  about  fifteen  inclies, — a 
flow  of  about  twenty  acres  more  thaa  ever  before ;  and  on  tliatr 
the  water  is  kept  up  full.  The  next  dam  you  come  to, 
is  a  new  dam,  put  in  by  Davis, — about  four  feet  high, 
and  flowing  about  twenty  acres.  At  Wetherby's  Reservoir 
Pond,  there  is  a  pond  of  four  to  six  hundred  acres — ^some  call  it 
seven  to  eight, — Magog  Pond.  He  draws  from  that,  from  eight 
to  ten  feet.     It  is  a  reservoir  pond,  made  to  use  in  a  dry  time. 
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I  missed  the  Pail  Factory.  The  pond  that  Loring  former!/ 
owned  for  lead-works,  he  raised  eighteen  inches ;  and  Mr. 
Warren  raised  it,  again,  about  two  feet.  It  flows  from  140  to 
160  acres. 

Tiien  you  go  up  the  other  stream,  to  Fort  Pond  Brook.' 
That  and  Wetlierby's  brook  meet  on  the  Pail  Factory  Pond. 
The  first  reservoir  there  is  a  dam  made  sixteen  feet  high; 
imd  there  are  fourteen  acres. — ^They  call  it  that. — It  flows  with- 
out the  flash  boards.'  They  frequently  put  on,  in  a  dry  time,* 
sixteen-inch  flash  boards,  which  cause  an  increase  of  flowageJ 
The  next  is  tlie  Sash  and  Blind  Factory  Dam,  which  has  been 
raised  in  serenteen  years,  two  ft.  and  a  little  more.  Tlien  you  go 
from  Davis's  Pond  to  Richardson's.  That  lie  built,  I  think,  i» 
'48, — at  any  rate,  witliin  less  than  thirty — and  less  than  twenty 
— ^years.  That  flows  thirteen  acres ;  and  tlie  water  is  fourteen 
feet  deep  in  a  part  of  it.  The  highest  fall  is  fourteen  feet.  Thai 
runs  up  to  tlie  privilege  I  own.  That  remains  as  it  always  hasJ 
Then,  up  above  that  I  think  it  is  ten  years  ago, — I  made  a 
Reservoir,  at  Fort  Pond,  of  one  hundred  and  forty  acres,  and 
raised  it  two  ft.,  and  dug  down  two  feet — ^four  feet  deep. 

These  privileges  have  all  been  put  up  within  my  remem* 
brance.  ;| 

It  was  Mr.  Stone — I  think,  Israel  Stone — who  complained  of 
me,  and  a  Mr.  Bullard, — Cyrus  or  Jotham.  There  was  also  a 
Mr.  Heard,  who  was  afterward  drowned  in  the  River.  » 

At  those  times,  when  they  kept  the  water  back,  and  let  it 
down  to  the  factories,  the  water,  when  they  let  it  down  to  th4 
Meadows,  would  rise.  It  would  take  it  some  time  to  go  down 
there  ;  and  then,  during  the  night  it  would  fall.  ' 

I  have  noticed  the  weeds,  at  intervals  from  August  td 
November.  In  August,  there  was  very  little  water.  In  Septem* 
bcr,  twice  as  much.  In  November,  eight,  nine,  or  ten  inches 
lower.  The  reason  was — my  reason  was — that  the  weeds  were 
out  of  the  River.  I  looked  from  the  bridge  of  the  new  causeway. 
In  November,  i  could  see  no  weeds  on  the  top  of  the  water.      » 

I  have  tried  experiments  to  ascertain  whether  obstruction^ 
in  the  stream,  not  the  height  of  the  surface,  back  the  water. 
The  experiment  was  at  my  own  mill  at  Acton.  A  suit  fo^ 
flowing  was  commenced  against  me.    I  told  tliem  I  knew  ther6 
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was  DO  difference  ever  made  in  the  IiQight  of  tb9  dam.    I 

t        found  au  ol^tructioa  ia  the  streain,  irliere  it  W9^  ^Vf^-^ 

teeu  or  tweiitj  feet  wide.    The  rolling  part  of  tlie  dam  \rm 

forty  feet.    I  did  not  take  the  minutes ;  but  I  got  a  oiri) 

engineer  to  make  f  level  for  me.    I  helped  him  take  thf  letel. 

This  )og  was  in  the  stream,  and  the  water  was  pilod  up*    Th^ 

log  was  two  inches  lower  than  t)ie  dam.    The  water  wns  ruiv* 

niug  over  this  log;  and  by  taking  tliat  log  out,  notwitlistanding 

it  was  about  a  mile  from  the  dam,  and  two  iochet  lower,  i( 

took  four  ipQliafi  of  water  off  the  meadow,  above  the  log.    TIm 

4>        ^og  was,  in  sixcvabout  a  foot,  ai|d  laj  aoross  the  ohannaL 

In  1846  and  '47  and  '48,  more  rain  fell  tlian  I  ever  before 

knew  five  year^  in  sueoession. 

In  my  judgment,  from  my  own  observation,  I  think  88^  per 
fent.  more  water  passes,  through  the  dry  months,  now  than 
thirty  years  ago.  That  water,  substantially,  all  iiasses  Ui 
twelve  boiirs,  ii^tead  of  twenty-four. 

[Becess.j] 

Cross-examined  ^  Mr.  Mellen. 

£j^-*~»~-  I  was  in  Billerica  after  November  of  1820,— ip  1845, 
when  twenty  years  old,  and,  next,  in  1828,  when 
they  were  building  the  Dam- 

I  notieed  the  drill-hole,  when  I  sat  on  the  stone  and  fished, 
dry,  the  w^ter  being  three  inches  below  the  top.  Alio,  whe^  i 
put  my  Qlothes  upon  it.  The  drill-hole  is  about  two  feet  from 
the  top  of  the  reek. 

1  had  not  seen  the  bolt  from  1820  to  laat  August.  No  om 
told  me  of  the  drill-hole  in  the  rook.  I  had  no  aid  about  tb() 
4rill-hoIe.  Suggestion  was  made  about  the  roqk,  but  no  one 
suggested  the  drill-hole.  I  remembered  it  from  1820  to  last 
August.  As  near  as  my  eye  can  span,  I  judge  it  to  be  about 
4  feet  from  the  bolt  to  the  drill-hole. 

Wlien  I  made  these  monthly  journeys  through  Wayla^ 
I  lived  two  years  at  the  Mills,  and  tliree  in  Frammgham, 
In  %8^'i  I  saw  the  carting,  by  Mr.  Gleason's, 

It  was  at  Brown's  mill  tiiat  I  put  on  the  ten  inch  4a§]| 
tKmrds  cpmplained  of.  That  mill  was  not  controlled  by  th^ 
mill  above,  when  I  was  there*    Israel  Stone  said  he  thought  it 
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affocted  the  meadows  at  Sudbury.  I  have  been  down  to  the 
Meadows,  to  examine  the  difference,  I«havc  spoken  of,  between 
the  heifgbt  of  (b^  water,  mominK  and  evening*  It  is  two  miiea 
around,  that  way.  1  donU  know  but  it  is  three  miles.  I  went 
around,  morning  and  evening,  to  look  at  those  meadows. 

Willi^  Heard  is  dead.  I  don't  ktiow  that  lie  did  not  own 
meadows  till  after  that.  None  of  them  complained;  people 
teUced  about  it. 

From  mjr  own  knowledge,  I  think  that  ihi^  dam  has  been 
raised  at  Johnson's.  I  tliink  se.  I  feel  sure  there  was  no  dam 
ihere  in  18d8.  I  travielled  the  River  in  1883.  I  walked  up 
llMMse  roads,  in  August,  at  the  request  of  M r«  Talbot  At  the 
Be&t  plaoe,  I  feel  sure,  the  dam  has  been  raised.  That  al 
Parker's  |MipM^4nill  I  know  was  raised.  I  saw  them  raised. 
Parker's  mill  in  A^land  I  do  not  know  lias  been  rabed.  I 
kflow  iiotliing  of  Shef^ard's.  The  dam  at  Brown's  miU 
WBs  raised-^I  know^^-J  was  past  tliere  when  it  was  done*-^ 
in  1824.  It  was  built  anew.  All  I  know  about  Sasonville 
is  in  reforence  to  the  timber.  I  was  there  when  tliat  at 
Boek  Bottom  wa«  raised.  I  recollect  when  Knight  and  May* 
uard  built  theirs.  Before  the  reservoir  was  built,  tliere  was  a 
little  dam,  some  five  feet,  not  flowing  the  Meadows.  You  could 
sometimes  dip  it  out  with  a  pail.  It  is  pretty  nearly  all  drawn 
off,  now.  I  know  it,  for  I  was  past  on  the  railroad,  when  they 
drew  it  off. 

One  way  I  fix  tiiat  Loring  raised  his  is  that  I  passed,  for  my 
stores,  to  Oonoord,  evory  f«irtnight. 

I  was  two  days  gohig  from  Sudbury  to  Sherman's  Bridge; 
Last  Summer,  I  spent  three  days  in  inquiries  for  Mr.  Talbot« 
The  other  two  days,  I  went  without  request  from  any  body. 

James  B.  Faulkner  recalledf.    Examined  by  Mr.  Butler* 


JJ*J3f**'  When  the  water  was  drawn  off^,  this  Summer,  I 
found,  in  one  place,  from  the  top  of  the  flash  boards 
to  the  top  of  the  old  Dam,  22f  in.,  in  another,  26^  in.  We 
measured  by  a  straight  edge.  The  old  Dam  seems  very  much 
settled,  and  most  of  the  planking  gone.  The  highest  place  was 
the  soundest  jdace.  It  seemed  to  have  been  about  22  inches 
below  the  top  of  the  flash  boards. 
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Cross-examined  by  Mr.  Mellen. 

I  do  not  know  the  height  of  the  present  stone  Danii 
iu  front. 


Joseph  Browk  called  and  sworn.    Examined  by  Mr.  Somerby* 
joM^h  Brown    J  jjy^  5,^  SaxonvUle.    I  was  born  in  1798.    I  have 

•worn. 

always  lived  there,  except  nine  years.  My  business 
has  been  attending  mill.    Was  at  Mr.  Faulkner's  nine  years. 

When  I  first  commenced  the  mills-^in  1809, — ^we  had  not  tho 
right  to  keep  more  than  a  little  head  on,  except  in  the  Winter 
time.  If  we  got  four  feet,  we  drew  it  off.  The  natural  flow 
of  Long  Pond  is  very  little.  I  never  saw  a  season  when  none 
ran,  but  once.  Never  saw  the  time  except  then,  byt  I 
eould  grind  thirty  bushek  in  twenty-four  hours,  which  was 
very  trifling.  That  one  time  was  when  Knight  drew  all  the 
water  down. 

About  1811,  they  raised  it  one  foot, — ^then  six  inches  more. 
That  was  all,  till  Mr.  Knight  raised  it.  He  probably  raised  it 
a  foot,  and  over. 

Long  Pond,  before  raised  at  all,  was  a  little  upwards  of  seven 
hundred  acred. 

Mr.  Kuigbt  built  after  1824 — about  nine  years  after^^about 
'83  or  '35. 

This  present  season,  the  City  permitted  the  water  to  run 
down.  In  the  Spring,  enough  ran  to  carry  half-a*dozen  facto- 
ries. It  stopped ;  and  began  again  in  June,  somewhere  from 
the  8th  to  the  12tli  of  June. 

Cbobs-exahined  by  Mr.  MeUen. 

^oM^xamin-  The  Water,  this  Summer,  was  very  low.  I  never  saw 
it  lower.  I  planted  what  used  to  be  a  part  of  the 
pond. 

John  IIenrt  Maynard    called    and   sworn.     Examined   by 

Mr.  Sumerby. 

MmVLMMyvxa  J  ||yQ  \^  Ilaverhill.  I  am  forty-one  years  of  age. 
I  formerly  lived  at  Marlborough,  within  twenty  rods 
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of  Fort  Moiadow  Reservoir,  on  Fort  Meadow  Brook,  which 
emptier  iuto  tha  Assabet.  There  was,  when  that  reservoir 
was  made,  a  small  Winter  and  a  little  Summer  privilege, 
the  one  nine,  the  other  five  acres.  After  the  City  took  it, 
they  bought  the  right  to  raise  the  water  twenty  feet,  wliich 
flaakes.  it  over  twenty-seven  feet.  They  have  raised  only 
twenty-five  feet.  They  flow  two  hundred  and  ninety-nine 
icres,  nineteen  feet.  The  first  year,  we  did  not  fill  it;  all 
other  years,  we  have.  We  have  stored  up,  eight  months, 
and  let  ofl^,  four  months.  The  water  was  stored  up  from  the 
building  till  1865.  Scarcely  any  water  used  to  pass  there  in 
the  Summer.  It  would  run  through  a  four-inch  pipe.  I  took 
an  acoouat  lor  th$  City,  year  by  year,  of  the  water  that  ran 
through  there.^ 

Cross-examined  by  Mr.  Mellen. 


Qnm-vmoia' 
•tion. 


I  have  liot  been  there  this  year,  except  occasionally. 

They  let  it  off  early  in  the  Spring — six  to  eight 
feet, — ^by  reason  of  leakage. 

They  did  not  commence  drawing  the  last  part  off,  till  October* 
The  top  went  off  in  the  Spring.  The  Summer  months,  no 
water  was  running. 

Thomas  Talbot  called  and  sworn.    Examined  by  Mr.  Butler. 
Thomas  Talbot    J  am  of  the  firm  of  Charles  B.  and  Thomas  Talbot. 

■worn. 

I  reside  at  the  Mill.  My  business  is  there  and  at 
Lowell.  I  have  the  principal  charge  of  the  water-power  there. 
We  do  *fr6m  $200,000  to  $250,000  dollars  of  business  in  the 
year,  in  the  dye-wood  business,— $166,000  to  $170,000  in  the 
factory,  and  employ  thirty-five  to  forty  hands  in  dyeing,  and 
seventy  in  the  factory.     We  use  from  ninety  to  one  hundred 

t  horse-power  in  the  dyeing  business, — in  the  Woollen 
Factory,  fifty.    I  have  been  there  from  1839. 

The  quantity  of  water  in  the  River,  now,  is  largely  .increased 
since  the  Canal  stopped.  I  cannot  compare  the  River  with 
what  iti  formerly  was,  from  the  fact  that,  the  Canal  having 
been  stopped,  there  were  no  means  af.  comparing  the  run  of 
the  river. 
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«ie.«x  cZ.^  ^^'  BtrrufiB  ifttfodtieed,  in  eTideMe,  neopf  •f  ih0 
Mmtm.'Kmbo^     Detfrf  from    The  Proprietors  of  the   MOddleset 
Canml  to  the  Messrs.  Talbot.     [Appaiulix  N.] 

Wiinssp^l  understood,  o»  the  day  the  Oommilteep  whb  thete^ 
Hiat  the  arraii-gement  was  that  whetv  the  Committee  arrived  a(^ 
the  Dam,  we  were  to  have  water  s\%  inches  below  the  belt.  I 
took  no  meaftSy  (ibrectly  or  indtreetlj,  atid  had  no  knowledge  of 
any,  except  to  get  it  at  this  place. 

I 

ClBOss-feXAMiNED  bi/  Mr.  French^ 


^^^  I  had  no  understanding  with  Vi^.  B^tW^  out  anj^ 

body  else,  tliat  it  was  to  be  kept  at  a  ctrtiahi  mark 
through  the  day.  I  did  not  fully  understand  the  reason  of 
that.  1  underi»tood  the  Cotnmittee  were  examining  the  River. 
I  should  think,  from  half  past  two  to  tiie  time  1  got  home,  the 
nAter  was  dropfwd  some  three  inches.  I  do  not  know  th^ 
height  of  the  water  in  the  moniing.  There  was  notlung  said 
as  to  liow  it  should  be  kept  through  the  day.  The  water  ii 
generatly  ranmug  over  the  Dam  when  we  are  not  iibiug  it. 

We  have  not  the  same  wheels  as  before  1851.  I  eamiot  say 
whetlier  there  are  more  wlieels ; — I  should  think,,  oae.  The 
Canal,  in  tlie  dry  season,  took  most  of  the  water.  It  did  not 
keep  tlie  water  lower  i  for  tliey  were  obliged  to  keep  i4  up  pretty 
near  the  top  of  the  Dam.  They  did  not  do  much  business  in 
the  Carnal,  tiie  last  two  or  three  years.    They  kept  it  fuK. 

We^  have^  six  gates^    I  cannot  give  their  dimensions. 

[To  Mr.  Wrighlinftofi  ]— I  cannot  s^te  tbe  i^ahie  of  tfii 
privilege.  There  wos  paid  fur  it,^  i20,00(k  We  tg^  eight  to 
eleven  acres  of  land,  the  old  saw*milly  tlie  tw»«tory  blodc  of 
poor  tenements,^  twenty  acres  on  tlie  ether  side  of  thes  Canal,  oi 
Uule  vttlue^  and  the  saw-mill  gear. 

DmEGT  EXAMINATION  RESUMED  by  Mr.  Sutler. 

ST^uEf**  When  we  bouglvt  it,  I  knew  of  n^flav  itt  llie  ti^ 
to  the  water-power. 
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Cross-examination  resumed. 

SSSI^'SSJdr     I  had  heard  of  these  suits;  and  had  understood 
that  it  was  settled  by  the  Canal  beating  them. 
Th^re  was  no  suit  pending,  to  mj  knowledge. 

[  To  Mr.  Child.'] — I  never,  till  since  we  made  the  purchase, 
heard  of  a  doubt  whether  a  corporation  authorized  to  take  toll 
could  transfer  their  franchise. 

I  have  had  various  conversations  with  Jonathan  Hill.  I  knew 
his  opinion  on  these  points,  and  did  not  speak  to  him  on  any 
subject  of  importance.    I  considered  him  a  skilful  mechanic. 

It  was  then  announced  that  the  case  for  the  Respondents' 
was  closed. 

Adjourned  to  10,  A.  M.,  of  Saturday,  December  17th. 


ELEVENTH     DAY. 

Saturday,  December  17th. 
Hearing  resumed  at  10,  A.  M.,  of  Saturday,  Dec.  17th. 
All  the  members  of  the  Committee  present. 
The  Remonstrants  recalled  Mr.  Thomas  Talbot,  to  supply  an 
omission  in  his  testimony. 

Thomas  Talbot  recalled.    Examined  by  Mr.  Abbott. 

inwmM  Talbot  J  made  an  omission  in  my  testimony  last  evening, 
as  to  the  Dye-Works.    I  should  have  said,  four 
wheels  instead  of  three,  and  a  hundred  and  twenty  or  a  hun- 
dred and  thirty,  horse-power,  instead  of  ninety  or  a  hundred. 

Cross-examined  by  Mr.  Child. 

2^^™**^    In  the  Winter  of  1852,  an  application  to  the  Legis- 
lature to  vacate  the  charter  of  the  Middlesex  Canal, 
was  opposed.    I  was  absent  in  Texas.    Mr.  Nelson  was  em- 
ployed, and  paid  by  our  firm. 
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We  have  built  a  new  factory  within  two  years.  We  have 
only  one  woollen  mill.  I  mean  the  one  situated  near  our  dyo- 
•tuff  mill.  The  other  is  Mr.  Faulkner's  mill.  There  is  a 
wooden  building  down  on  the  Canal*  That  is  a  dye-wood  mill. 
There  is  a  brick  mill,  not  on  the  Canal  but  otx  die  basifi  ^hat 
opens  out  on  the  Pond.  I  have  included  that  in  my  statements. 
That  does  not  make  two  large  brick  woollen  mauoraetories. 
The  second  dye-stuff  mill  is  o«i  the  Middlesex  Caual,  leading 
towards  Chelmsford. 

pJ2i^'*S?"eS2;  Mr.  Child  stated  that  he  had  a  motion  to  submit 
dkiffiili^cJ*  in  regard  to  tlie  production  of  the  records  and 
•o^produot  Li.  papers  of  the  Middlesex  Canal  Corporation.  He 
complained  that  though  the  Petiiioiiers,  through 
their  Counsel,  had  applied  for  them,  a  considerable  time  befor^ 
and  had  exhibited  their  authority,  they  had,  thus  far,  failed 
to  obtain  the  documents.  Mr.  lUchard  Frothingham,  Jr.,  the 
Agent  of  the  Corporation  stated  that  he  had,  in  his  ftossession* 
none  but  two  books  of  Records  since  1829.  Mr.  Child  sup{ 
posed  they  were  in  different  hands.  But  the  Complainants  were 
not  the  parties  to  produce  them. 

It  was  inquired  if  the  subpoena  for  the  production  of  the 
documents  in  question  summoned  any  |)erson  to  be  present  on 
this  day. 

Mr.  Child  replied  that  it  did  not.  He  had  not  sitpposed  it 
necessary  that  the  subpoena  should  foe  repeated.  It  was  to 
be  a  summon3  for  the  time  during  which  the  hearing  was 
pending. 

Mr.  Mellen  said  the  process  had  beeu  served  on  Mr.  Richard 
Frothingham,  Jr.,  who  had  once  appeared,  though  without  any 
books,  had  asked  wliat  books  were  wanting,  and  luul  promised 
their  production.  Tliis  was  in  October,  preceding.  He  had 
not  since  appeared,  nor  had  there  been  any  communication 
received  from  him. 
• 

Mr.  Abbott  aaid  the  subpoena  was  deficient  in  form,  not  so 
specifying  tlie  time  of  attendance  required  that  Mr.  Frothing- 
ham could  have  known  when  he  was  to  be  wanted* 
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•  Subject  deferred,  for  conyeoience  of  Oonnsel.    [See  close  of 
Report  of  the  day's  proceedings.] 

Sfl£^  rf  ^  ^^'  Child  stated  that  it  had  always  been  his  desire 
JSSSTiTJSii"**  ^o  present,  before  the  Committee,  the  question  of 
tlie  iufluenice  of  the  flowage  of  these  Meadows, 
«|i6n  til®  public  health.  He  wished  that  a  daj  might  be  given 
fbr  this  purpose,  when  he  might  bring,  before  the  Committee, 
oonpetent  physieiaiis,  to  testify  upon  that  point.  The  omission 
to  bring  forward  tlie  subject  at  an  earlier  time,  had  been  ocea*' 
sioned  by  the  illness  wd  eontoquent  inability  to  attend,  of  the 
physteian  upon  whom  he  had  principally  relied,  in  this  par- 
ticular. 

He  would,  therefore,  move,  that  a  day  be  appointed  for  a 
hearing  of  die  Petitioners  in  relation  to  the  influence  upon 
the  public  health,  of  the  flowage  of  the  Meadows. 

The  Chairman  said  the  Committee  would  prefer  to  hear  the 
motion  after  the  rebutting  evidence  was  iu. 

The  Committee  intimated  that  the  motion,  when  presented, 
would  be  overruled,  the  Petitioners  having  liad  their  opportu- 
mty  of  presenting  their  evidence,  and  having  been  informed 
tliat  only  evidence  in  rebuttal  would  be  received  after  the  Bes- 
pondents'  evidence  was  put  in. 

Mti  Child  desired  that  a  minute  should  be  made  of  tliQ  pre- 
sentation of  the  motion,  and  its  refusal.  [See  close  of  JReport 
of  the  day's  proceedings.] 


REBUTTING  TESTIMONY  FOR  THE  PETITIONERS. 

JS!!?^*'^;  '^^^  Petitioners  proceeded  to  offer  their  rebutting 
^»Bi»nm,       testimony. 

John  W.  Simonds  recalled.     Examined  by  Mr,  Mellen. 

SSrJIiied!"^-  I  am  of  Bedford. 

In  1852, 1  was  Chairman,  on  the  part  of  tlie  House, 
of  a  Legislative  Committee,  appointed  to  consider  the  applicar 
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tion  of  the  Middlesex  Canal  Company  to  surrender  their  Char- 
ter. The  application  was  opposed  by  various  parties.  The 
Messrs.  Talbot  opposed  it  by  their  Counsel,  Albert  H.  Nelson. 

fie  appeared,  April  2d,  1852.  I  read,  from  my  minutes^ 
that— 

"  Nelson  appeared  for  T.  C.  Talbot  A  Co.  They  have  a  large 
interest  in  a  mill-privilege  at  Concord  River,  and  other  rights 
growing  out  of  titles  derived  long  time  ago,  and  they  now  stand 
in  possession  of  these  rights,  at  this  time,  which  will  be  injuri- 
ously affected  by  a  complete  surrender  of  the  Charter  of  this 
Corporation.  They  have  the  right  to  use  the  ^ater  now,  in 
concurrence  with  the  Canal  Corporation,  for  the  use  of  the 
Canal,  having  purchased  the  right  of  the  Corporation,  for  a 
valuable  consideration, — with  the  original  obligation  to  the 
town  of  Billerica  to  keep  a  mill  for  the  use  of  the  town. 

"Jtfr.  Sturgis. — The  deeds  which  the  company  have  given 
for  the  sale  of  any  property  have  been  simply  quit-claim  titles. 
Since  I  have  been  interested,  which  is  about  six  years — we  con- 
sider we  have  a  right  to  hold  the  property  by  law — or  to  convey 
the  same." 

That  is  the  substance  of  it. 

The  River  Meadow-owners  were  there,  to  oppose  parties  on 
account  of  towns,  bridges,  and  land  titles.  There  was  nothing 
more,  connected  with  the  Messrs.  Talbot. 

't    Wabren  Nixon  recalled.     Examined  by  Mr.  Mellen. 

WMwn  Nixon  Q^  ^j^g  27th  of  Octobcr,  I  measured  the  projecting 
stones  at  the  bottom  of  the  Dam — what  we  call  the 
new  Dam.  I  found  the  top  of  them  8  feet  11  inches  lower  than 
the  top  of  the  flash  boards  at  the  West  end  of  the  Dam.  These 
stones  at  the  bottom  of  the  Dam,  that  the  structure  was  built 
upon,  projected  out  further  than  the  wall.  This  was  the  top ; 
and  some  of  them  appeared  to  be  4  or  5  inches  lower.  I  cannot 
toll  whether  I  measured  the  highest  or  lowest.  I  only  took 
them  at  the  West  end  of  the  Dam.  I  did  not  add  the  thickness 
of  the  projecting  stones. 

I  took  the  breadth  and  height  of  the  apron  of  the  guard-lock, 
at  what  was  shown  to  me  as  the  penstock, — compared  with  the 
top  of  the  flash  boards.    I  found  the  aproning  in  the  racd^ 
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way  was  5  feet  5^  inches  lower  tbaa  the  top  of  the  flash 
boards. 

Evidence  objected  to. 

[To  Mr.  Chase.'] — ^I  know  nothing  about  the  old  penstock. 
If  this  is  not  the  old  one,  I  don't  know  any  thing  about  it.  I 
don't  know  any  thing  about  this,  except  as  it  was  shown 
to  me. 

I  found  the  aproning  over  which  the  water  flowed,  5  feet  5J 
inches  lower  than  the  top  of  the  new  Dam  flash  boards,  and  3  feet 
8|  inches  lower  than  the  top  of  that  old  Dam.  I  mean  the  old 
Dam,  under  water,  above  the  new  one. 

I  know  nothing  about  the  old  penstock  referred  to.  This 
measurement  was  in  a  place  where  the  water  now  runs  for  the 
purpose  of  supplying  the  Mills. 

The  aproning  of  the  guard-lock  is  5  feet  5^  inches  below  the 
top  of  the  flash  boards  of  the  new  Dam,  and  3  feet  3|  inches 
below  the  top  of  the  Dam  of  '98.  The  bottom  of  the  Pond, 
above  the  entrance,  is  8  feet  8J  inches  lower  than  the  top  of 
the  flash  boards  of  the  new  Dam.  The  bottom  of  the  basin  is 
8  feet  6|  inches. 

I  took  the  measurements  at  Faulkner's  flume,  at  different 
places — one  measurement  on  the  apron  in  the  flume — differ- 
ent places  on  the  apron.  I  found  the  apron  4  feet  5  inches 
below  the  top  of  the  flash  board.  It  is  near  the  entrance  to  the 
Pond,  at  the  lock.  I  measured  12  feet  above  the  lock,  towards 
the  Pond,  and  found  it  4  feet  5  inches  below.  From  12  to  15 
-*— along  about  that  distance. 

[  To  Mr.  Chase."] — I  did  not  go  any  higher  up. 

1  took  the  height  of  the  top  of  the  flash  board,  and  then  tofok 
that  of  the  apron,  and  compared  one  with  another.  1  had  used 
iron  rods  to  find  hard  bottom,  trying  the  depth.  I  went  to  tlie 
ledge.  In  some  places,  there  was  some  gravel ;  in  some  places^ 
it  appeared  to  be  bare.  It  was  uneven — it  varied  somewhat. 
I  don't  think  I  found  a  foot  of  gravel,  where  I  tried.  I  can't 
say  but  in  some  places  there  was ;  but  I  endeavored  to  show 
where  it  would  go  clear.    I  went  through  the  gravel,  so  as  to 
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nee  tliat  it  was  solid  rock,  so  as  to  get,  as  near  as  I  could  judge 
an  average,  along,  of  the  ledge.    I  did  not  find  any  thing  tliat 
I  considered  gravel  bottom :  I  think  it  was  washed  in — I  don't 
know  aboHt  that. 

My  next  measurement  was  on  the  Bars, — at  Barrett's  Bar, 
and  up  at  the  mouth  of  the  Assabet.  I  took  no  levels.  I  have 
{^ven  the  measurements  at  Barrett's  Bar,  of  what  appeared  to  me 
to  he  the  deepest  part  of  tiie  ehannel.  I,  at  tliis  time — the  2Sth 
of  November, — went  over  the  same  ground.  I  found  the  water 
about  six  inches  deeper ;  but,  by  comparison,  I  could  examine 
the  comparative  depth  of  the  channel.  It  was  then  6  inches 
deeper  than  the'  6th  of  November,-i^abottt  4  feet  7  inclies, 
this  time,  in  the  same  i^aee  where  it  was  4  feet  1  inch 
before.  I  examined  some,  above,  and  found  it  the  shallowest 
place.  This  channel  was  on  the  Bast  side  of  the  River.  I 
found  the  East  side  was  the  deepest.  l*he  shallowest  place  was 
4  feet  7  inches,  this  time.  I  examined  along,  up,  till  I 
found  it  was  a  good  deal  deeper, — some  six  or  eight  rods.  This 
appeared  to  be  the  shallowest  place,  and  it  was  some  ten  or 
twelve  rods,  I  should  think,  before  it  was  much  deeper. 

[  To  Mr.  Chase.'] — ^1  do  not  know  the  state  of  the  water  on 
the  Dam  at  that  time. 

'  I  went  up  to  the  mouth  of  the  Assabet,  and  found  the  watef> 
there,  5  inches  shallower  than  at  Barrett's  Bar,  the  same 
day— an  hour  or  two,  afterward.  The  channel  there,  I  think, 
was  tlie  shallowest  place  of  any  that  I  found,  near  tlie  point 
where  the  two  rivers  meet,  and  I  think  it  was  nearer  that  point 
than  the  Concord  side.  I  do  not  mean,  and  did  not,  the  shal- 
lowest place,  but  the  shallowest  place  in  the  channel.  The 
channel  is  on  the  West  and  North  side. 

Every  time  I  was  at  the  Dam,  I  found  ^e  water  running  over, 
•^sometimes  the  same  as  on  the  4th  of  October,  and  sometimes 
deeper. 

[To  Mr.  Chase.'] — I  do  not  know  how  the  water  is  taken 
ftom  the  L)asiii,  to  carry  tlie  Mill.  This  penstock  goes  into  the 
basin.    [The  penstock  now  in  use.] 
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Cbos»-examined  by  Mr.  Abbott, 

.2^;"'«*»*°»-  I  made  no  measureaiento  before  October  4th.  I 
caunot  teli  the  distance  from  the  guard-gate  aft 
Faulkner's  Mill,  to  tbe  Pond.  I  measured  along,  twelve  to  fifteen 
feet.  I  asked  no  one  where  the  measurem^ts  tbej  had  taken 
before  were  made.  I  went  all  OTcr  the  ground,  with  a  boat,  to 
find  tiie  shallowest  ptaice,  but  took  no  measurements  that  I 
made  a  record  of,  except  as  1  ha^e  given. 

The  channel  on  the  East  side  at  Barrett's  Bar  bad  a  shallow 
place  between  it  and  the  Wost  side,  onljr  a  foot  or  two  deep. 
The  East  channel  might  faare  been  four,  or  fi^'e,  or  six  feet  wideu 
I  don't  know  that  it  wae  lao  wide.  I  took  no  measurements  <tf 
ilie  widtli  at  tlie  shallowest  place^  or  any  sncfa  as  I  could  make 
a  plan  from. 


Direct  Examination  resubied  by  Mr.  Mellen. 

SSTiL^SS!"*"  I*  might  have  been  three,  four,  five,  or  six  feet 
deep.  It  grew  deep,^  gradually.  I  caunot  define  ii 
ftny  better.  It  was,  perhaps,  a  rod,  a  rod  and  a  half^  or  two 
ix>ds  wide,  witere  it  shallowed  off.  I  w^nt  botii  sides  of  Use 
stream,  so  that  I  was  satisfied  we  had  found  the  deepest  place* 

Mr,  Mellen  seated  ihtt  a  certain  reeoid  desired  by  the  Gwn- 
plainants,  being  that  of  the  Middlesex  Canal  Company,  bad 
inisssiug  from  it  the  record  of  tlie  addition  to  tbe  height  of  the 
Dam  at  Billorlca  ul  1828;  and  on  that  ground  askied  for  ^ 
delay. 

[Beoess.] 


Benjamin  F.  Sutler  called  and  sworn.    Examined  by 
Mr.  Mellen. 

<3iif  5^km.— Have  you  had  any  paper  in  your  posses- 

.  sion,  Uke  tlie  one  tliat  is  inqnitved  for  privately  f 

.Answer. — I  have  a  copy  of  a  leaf  in  Mr.  Eddy*s  memoran-* 

dum-book,  which  is  the  only  paper  like  the  cpe  wl^ch  you  inr 

quire  of,  that  I  know  I  have.    I  have  every  paper  that  I  ki|ow 
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I  had,  relating  to  the  Canal,  but  that  mentioned.  At  the 
trial  of  Whipple  vs.  The  City  of  Boston  Water-works^  brought 
for  taking  the  Concord  water  and  direrting  it  to  Boston, 
Mr.  Eddy,  who  had  been  the  Canal-Agent  for  many  years, 
was  called  as  a  witness,  by  the  City.  He  spoke  of  certaia 
measurements,  and  of  certain  heights  of  water,  and  dam,  and 
was  cross-examined  by  me.  At  the  time  of  that  cross-exam- 
ination, he  produced  a  memorandum-book — being  a  book 
about  like  the  one  which  the  Secretary  has,  to  take  minutes  in, 
— and  there  seemed  to  me  to  be  some  measurements  which 
were  quite  material  to  the  case,  as  I  then  understood  it, — and 
not  only  to  that  case,  but  which  might  be  material  hereafter,  in 
some  investigations  of  the  Meadow  matters.  I  asked  to  have  the 
book,  and  had  my  associate  copy  it  into  bis  book  ;  and  I  have 
some  faint  impression  that  he  made  me  a  copy  on  a  half-sheet 
of  paper.  That  sheet  of  paper  I  cannot  find,  if  ever  1  had  it ; 
aad  I  have  only  impression  about  that.  But  I  know  I  had  the 
copy  made,  at  noon-time,  while  the  examination  was  pending, 
during  the  intermission ;  Mr.  Eddy  having  been  called  morning 
and  afternoon.  That  paper  I  have,  and  that  is  the  only  paper 
I  ever  had,  like  that  which  you  ask  for.  I  never  had  any  other 
paper  about  that  matter,  than  that.  I  believe  I  have,  here, 
every  paper  that  ever  I  have  had,  about  the  Middlesex  Canal. 
And  I  am  the  more  certain,  because  I  find  the  original  papers 
I  first  had,  bear  an  unfortunate  mark  of  genuineness,  having 
been  through  the  fire.  Therefore,  I  did  not  lose  them.  They 
have  been  wet,  and  have  been  dried.  At  your  request,  I  took 
from  my  file  of  filed-away  papers,  at  Lowell, — the  rule  in  my 
office,  there,  being  that,  when  a  case  is  ended  and  done,  the 
papers  in  the  case  are  done  up  in  a  brown  paper  wrapper,  and 
put  away  in  a  closet,  to  await  any  further  action.  I  had  that 
book  in  my  possession  ;  and  other  than  the  book,  I  had  no 
original  paper  belonging  to  the  Canal — ^not  separate  from  it. 

Cboss-examined  by  Mr.  Abbott. 

gMtmxunina.     Tjjat  little  mcmoraudum-book  I  had  in  my  posses- 
sion only  during  that  trial — some  portion  of  the 
trial,  and  I  don't  know  but  all  of  it. 
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SS.SSirtS'SJ;  Mr.  Mbllbn  stated  that  in  November  the  Oom- 
ttff*.i^*'SlS;  plainants  had  applied  to  Mr.  Abbott,  as  Counsel  for 
tei^^^te'''*^  the  Respondents,  to  have  the  water  drawn  off  at 
S?"Mi*?2r'*Sf  the  Dam,  upon  the  terms  offered  by  the  Bespon« 
on^^nd^aoe  dents,  with  a  pledge  that  $200  damages  per  day 
of  coumeL  ghould  bo  given  them,  for  each  day  that  the  water 
should  be  drawn  off  after  the  length  of  time  specified.  At  the 
time  when  the  Respondents'  first  offer  was  made,  a  large  reser- 
voir above  was  about  to  bo  drawn  off,  which,  the  Petitioners 
were  aware,  would  have  prevented  any  useful  result  from  the 
experiment.  To  the  application  made  in  November,  Mr.  Abbott 
returned  a  reply, 

Mr*Ti^?S  i^  Which  Mr.  Mellen  read,  [Appendix  VJ^and  stated 
S't?  pw^of  hw  understanding  of  the  first  offer  made  in  regard 
gSSf*^***  *  to  the  experiment,  on  August  24th  [recorded  by  the 
Secretary  of  the  Committee,  p.  64],  and  desired  to 
introduce  further  correspondence  in  reference  to  the  experi- 
ment. 

Some  discussion  ensued  as  to  the  facts  in  relation  to  the 
Respondents'  previous  proffers  [See-  pp.  64,  89,  95,  119,  and 
Appendix  JJ.*]  Objection  was  made,  by  the  Petitioners' 
Counsel,  to  the  admission  of  the  correspondence  on  the  subject ; 
which  objection  was  not  sustained. 

David  Heard  recalled.    Examined  by  Mr,  Mellen. 

Sdted.^**^  **"  ^  ^®*^*  ^  Boston,  with  Mr.  Edward  Gleazon,  ten  or 
fourteen  days  before  the  date  of  Judge  Abbott's 
letter  to  me— ten  days,  certainly.  Mr.  Gleazon  and  I  called  at 
Judge  Abbott's  office,  and  1  remarked  to  him  that  we  had  come 
to  see  about  the  offer  he  had  made.  He  made  some  remarks, 
— ^whether  jocose  or  otherwise, — that  they  couldn't  draw  it  off, 
then.  We  said  we  would  accede  to  his  offer,  and  give  him 
$200  for  each  day  that  the  gates  were  open  after  the  three  days. 

*  The  motion  in  relation  to  this  experiment,  offered,  on  the  first  day  of  the 
hearing,  by  Mr.  Child,  [p.  89],  was  not  placed  in  the  Reporter's  hands  till 
after  that  portion  of  the  work  had  passed  through  the  press.  It  will  be  found 
as  Appendix  U. 

S7 


802    CONCORD  AND  SUDBURY  MEADOWS.   [Fab. 

Upon  that,  be  said  that  Mr.  Thomas  Talbot,  his  elient,  who  had 
the  general  charge  of  the  business,  was  away,  at  New  York,  but 
he  was  expected  home  that  evening,  or  the  night  before,  and  as 
soon  as  he  found  he  was  at  home,  he  would  write  him  to  come 
down  and  see  him,  and  he  would  write  and  let  me  know*  I 
kept  watch  f(H:  tlie  letter,  and  reeeired  this  [Witness  re- 
ferred to  the  letter.  Appendix  VJ, — on  the  day  on  which 
it  was  mailed,  I  think  very  likely.  That  was  some  ten  days 
after — it  might  have  been  a  day  or  two  more,  or — ^I  think  not — 
a  day  less. 

iSuen  .**^pif  to  M^'  Mbllen  oflFered  his  own  reply  to  the  letter  rf 

Mr.         Abbott*    TtTi.     Ahh/if> 


letter. 


Mr.  Abbott 


Mr.  BuTLEB  ofajeeted  to  the  admksioa  ef  the  letter. 

Upon  a  ttatsjBont,  by  Mr.  Mnxw,  of  the  substance  of  its 
contents,  and  of  the  fact  that  he  placed  it  in  Uxe  Po^rOfficoy 
directed  to  Mr.  Abbott,  the  Committee  permitted  its  reading. 

s^^'  The  CoMMiTTSi:  then  ruled  that  the  letter  was  not 

competent  as  evidence. 

The  Go0NSfiL  FOB  the  Complainants  then  requested  that  they 
might  be  permitted  to  introduce  three  or  four  witnesses,  on  Uie 
Monday  succeeding. 

The  Committee  decided  that,  full  notice  of  procedure  upon  this 
afternoon  having  been  given,  Messrs.  Jonathan  Hill  and  George 
Baldwin,  only,  should  be  examined,  ou  behalf  of  the  Petition- 
ers, at  the  foUowiiii^  sassioii. 


Rebutting  Testimony  for  Respondents^  in  relation  to  the  proposed 
experiment  at  the  Dam. 

t 

StSj'/S^S:  J.  G.  Abbott  sworn. 

d«nt$a$totxp«rir 
mtu  at  Jkutu 

9.0.  Abbot*     Witness.— I  desire  to  sta,te  that  I  understood, 
from  the  Petitioners,  at  Concord,  that  the  Petition- 
ers declined    the  offer  made.    I  so    told  my  client,  at  tte 
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time  of  t!ie  meeting, — either  the  afternoon  that  the  profifer  was 
made,  or  the  next  morning.  If  I  was  not  right,  it  was  a 
mere  mistake  on  my  part.  I  so  consulted  witli  my  associates, 
and  I  so  instructed  my  client.  Some  time — I  should  think, 
though  I  cannot  tell  precisely  the  day,  the  fore  part  of  the  week 
previous  to  my  writing  the  letter  to  Mr.  Heard, — Golonel  Heard 
and  Mr.  Gleazon  came  to  my  office,  and  suggested  to  me  that  they 
wanted  the  experiment  tried.  I  told  them  that  I  was  surprised, 
if  they  wanted  an  experiment  tried,  that  we  didn'thearof  itearlier. 
I  told  them  that,  in  my  judgment,  it. was  too  late  to  try  it, — that 
if  there  was  not  too  much  water,  then,  there  would  be  such  an 
amount  of  water  as  would  afiect  the  experiment,  and  render  it 
worthless ;  that  Mr.  Talbot,  who  had  the  entire  control  of  the 
matter,  was  away,  and  that  I  couldn't  give  any  answer  till  his 
return  ; — but  that,  on  his  return,  I  would  eommanicate  with 
them,  and  let  them  know.  They  did  not  tell  me  that  there  had 
been  any  change  in  the  River.  If  they  had  any  such  informa- 
tion, they  kept  it,  very  carefully,  from  me. 

Mr.  Talbot,  it  turned  out,  unfortunately,  in  consequence  of  the 
loss  of  his  mother,  was  kept  away,  instead  of  one  or  two  days, 
to  the  day  before  I  wrote  the  letter.  I  sent  to  him  immediately 
upon  receiving  this  letter  from  Mr.  Heard,  and  found  he  was 
absent ;  but  I  had  a  communication  sent  to  him,  to  come  and 
see  me  immediately.  He  was  so  careful  to  come,  that  he  came 
on  the  Sabbath.  I  thereupon  communicated  to  him,  on  Monday, 
the  letter  which  has  been  put  in  here,  and  which  was  literally 
true.  That  wtts  three  days  before  the  time  the  hearing  was  set 
down  for,  so  that  the  experiment  could  not  be  tried, — coming 
on  on  Friday, — until  after  the  hearing  had  commenced  here. 
And,  if  I  remember  aright,  it  did  commence  to  rain,  on  Thurs- 
day, and  tlie  water  has  kept  high,  till  this  time* 

comStti**  *S!  ^"  ^^®  course  of  the  day's  proceedings,  Mr.  Child 
SrtbepXri^to^  submitted  his  motion  that  the  Committee  report  to 
SSf  to  piSSKS  the  Legislature  the  refusal  of  the  Proprietors  of  the 
SS^rTro'JSiS!*  Middlesex  Canal,  to  produce  their  records  and 
papers.     [Appendix  W.] 

The  Chaibman  declined  to  grant  the  motion.  [See  opening  of 
Beport  of  the  proceedings  of  the  afternoon  of  the  twelfth  day.] 
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SStotmCTtof!  ^^'  Child  submitted  a  motion  that  a  day  be  ap- 
fa rotaSon^tohi*  pointed  for  a  hearing  of  the  Petitioners  in  relation 
JSurhMiSTrf  *o  *1^®  influence,  upon  the  public  health,  of  the 
ihj^flow^5«,  W  flowage  of  the  Meadows. 

The  Committee  refused  the  motion. 

Adjourned  to  10,  A.  M.,  of  Monday,  December  19th. 

TWELFTH     DAY. 

Monday,  December  19th. 
Hearing  resumed  at  10,  A.  M.,  of  Monday,  December  19tb* 
All  Uie  members  of  the  Committee  proseut. 


Jonathan  Hill  recalled.    Examined  by  Mr.  Mellen. 

NcallMi. 


joimtban  Hiu    J  ^jj^j  jjq^  j^^^r  thc  tcstimony  of  Mr.  Judkins. 


[Mr.  Mellen  read  his  minutes  of  the  portion  of  Mr.  Judkins* 
testimony  relating  to  the  digging  down  of  the  Pordway  to  let  the 
water  off  the  Meadows.] 

I  have  never  heard  of  such  a  thing  as  its  being  dug  down,  to 
let  the  water  oflF  the  Meadows. 

I  sold  my  cranberries  to  Haynes.  I  afterward  heard  Dudley 
Foster  was  in  partnership  with  him.  I  think  I  sold  them  to 
him  for  three  years,  for  f  30  a  year,  three  years  for  $20,  and 
three  years  for  a  less  sum. 

I  am  not  particularly  acquainted  with  Gardner  Parker's 
meadows.  I  know  the  general  locality.  I  don't  know  the 
lines.    I  am  well  acquainted  with  Jonas  Brown's  meadows. 

I  know  nothing  of  Wm.  Pollard's  meadow. 

Parker's  meadow  is  broken  meadow.  I  should  say  it  was 
considerably  higher  than  the  meadows  above.  There  is  a  high 
bank. 

Brown's  is  a  very  narrow  strip  of  meadow,  at  the  foot  of  a  hill, 
descending  to  the  River.  It  lies  a  grade  higher  than  mine. 
They  get  it  when  I  cannot  get  mine ;  except  one  low,  pond 
place.  There  is  not  much  bank.  It  is  a  regular  slope,  except 
the  low  place  where  the  brook  comes  iu. 
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There  is  no  meadow  adjacent  to  the  bridge,  for  half  a  mile 
South,  except  a  high  bank,  in  oile  place.  The  meadows  above 
are  higher,  except  one  place  where  a  brook  comes  in.  Mr.  Jud- 
kins'  meadow  has  a  high  bank,  except  where  a  stream  comes  in. 

1  am  very  sure  no  such  conversation  as  stated  took  plaCjS 
between  me  and  Mr.  Judkins,  in  relation  to  the  lowering  of  the 
water.  1  think  it  must  be  impossible.  I  never  entertained  such 
an  idea. 

I  don't  know  that  I  can  say  as  to  a  conversation  with  Mr. 
Talbot  as  to  the  purchase.  I  ratlier  think,  now,  it  was  after  he 
bought  it.  Mr.  Thomas  Talbot,  I  mean.  I  have  been  many 
times  in  his  establishment,  and  conversed  about  the  rights  of 

t  the  grist-mill  and  the  height  of  the  dam.  I  said  it  would 
have  to  be  taken  down.  I  told  him  what  Mr.  Wilson  said  to  me. 
I  think  he  made  a  reply. 

I  stated  to  him  as  I  liave  said,  and  he  wanted  to  know  ''  How 
much?"  I  told  him  I  didn't  know.  Said  he,  "There  is  the 
very  thing ;  nobody  knows.  I  have  looked  for  all  the  records  I 
can  find,  and  find  no  record  about  it.    It  can't  be  proved." 

I  don't  now  recollect  any  other  conversation  at  that  time. 

I  stated  to  Mr.  Talbot  a  part  of  the  conversation  I  had  with 
Mr.  Wilson, — and,  I  think,  at  this  time.  I  said  that  Mr.  Wil- 
son said  to  me  that,  if  we  bought  that  privilege,  we  must  expect 
the  Dam  would  have  to  be  taken  down  to  where  it  was  before 
the  Canal  was  built.  I  stated  to  Mr.  Talbot,  that  I  asked  him 
why  it  should  be,  and  Mr.  Wilson  said  "  I  know  no  reason  why 
it  should  not  be  so."  And  then  the  reply  was,  "  How  much 
will  it  be  taken  down  ?  "  I  told  him  I  didn't  know.  He  said 
he  didn't  know  any  thing  about  it;  he  had  looked  (&c).  [Wit- 
ness repeated  the  conversation,  as  before.] 

The  remark  that  "  he  saw  no  reason  why  it  should  not  be," 
was  made  by  Mr.  Wilson,  to  me,  and  I  reported  that  to  Mr. 
Talbot.  Mr.  Talbot  said  he  could  find  no  records  as  to  where 
the  bounds  were — ^he  could  find  no  records. 

I  worked  for  Mr.  Talbot  some  years  before. 

The  conversation  with  Daniel  Wilson  was  before  the  purchase. 
He  said,  if  it  was  purchased,  it  must  be  purchased  with  the 
expectation  that  the  Dam  must  be  taken  down  to  where  it  was 
before  the  Canal  was  built.  My  reply. to  that,  was, — "Are  you 
sure  of  it?"    The  answer  was,  "I  know  no  reason  why  it 
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should  not  be."  I  reported  that  to  Mi*.  Talbot,  iiir  a  conyersa- 
tion  with  him,  afterwards.  I  have  no  recollectioii  of  any  fur^ 
ther  conversation  with  Mr.  WikoOt  than  what  I  have  stated.  I 
was  there,  purehasing  lumber,  and  he  naiaed  to  sae  that  thai; 
property  was  going  to  be  put  into  the  market, — that  it  was  not 
put  into  tlie  market  then,  but  that  it  was  going  to  be  put  into 
the  market  for  sale,r  and  tha4  Uie  price  of  #20,000  was  going  t^ 
be  asked  for  it.  Upon  that,  he  made  the  remark  that  lie  didn't 
know  but  it  might  be  got  for  $18,000,^-^r  perhaps  it  would, 
or  something  to  that  effect.  He  said  tlie  calculation,  in  the 
one  that  bought  it,  must  be  that  it  would  be  taken  down. 

Mr.  Wilson  hae  beeu  an  employee  there  :--«I  don't  know  how 
laany  years* 

Cross-examined  by  Mr.  Butter. 

^.ezttiiB».  I  ijgy0  gg^jj  j^^  Jttdkins,  and  I  know  him  to  nqr 
sorrow.  I  do  not  quarrel  with  htm.  He  has  bees 
Chairman  of  the  Board  of  Selectmen,  a  good  many  years^  an4 
Town  Assessor.  This  quarrelling  by  him  against  me  is  of  some 
ten  or  twelve  years'  standing.  I  used  to  do  work  for  him.  I 
never  remember  having  any  conversation  with  Mm  about  the 
Meadows.  I  used  to  have  conversations  about  the  Meadows,, 
tweuty-five  years*  ago,  I  have  no  doubts  I  presume  I  talked 
with  gentlemen  who  owned  meadows,  as  they  came  into  my 
dhop.  I  do  not  recollect  talking  with  Mr.  Judkins  about  it.  I 
can  say  I  have  no  recollection  of  Iiaving  such  a  conversation  as 
has  been  mentioned,  with  him  ;  and  I  cannot  believe  I  did  have ; 
because,  I  never  had  any  such  ideas.  I  have  not  such  a  recol^ 
lection  of  every  conversation  I  had  twenty-five  years  ago,  about 
those  Meadows,  that  I  can  say,  in  reference  to  each  one  of  them, 
— **  I  did  not  say  or  hear  that." 

My  attention  was  first  called  to  the  subject  of  whether  I  had 
had  any  such  conversation  with  Judkins, — here,  on  this  spoty 
before  Mr.  Butler.  I  am  sure.  Neither  Judge  Mellen, 
nor  Mr*  Child,  nor  Mr.  Simonds,  nor  any  of  my  neighbors, 
ever  spoke  to  me  upon  that  point,  before  I  heard  of  it  here.  I 
bare  had  conversations  with  these  gentlemen,  but  not  upcm 
that  particular  point.  They  told  me,  in  part,  what  Judkintf 
said,  but  not  this  item.    They  did  ask  me  about  some  conver-^ 
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4Bation  with  Judkins,  but  not  on  that  point.  They  asked  me  if 
I  had  had  conTersatiqn  with  Judkins.  I  think  tliey  did  not  ask 
«ie  about  any  oonveraatton  on  the  lowering  of  the  Fordway,  or 
the  ice  tearing  up  the  Meadows.  They  told  me  Judkins  eaid 
that  tore  up  the  Meadows ;  and  they  asked  me  whetiier  I  had 
had  converaatton  with  him.  I  told  tliem  I  had  newr  had  any 
4K)n¥ersation  with  Judkins,  about  the  Meadows.  I  nerer  spoke 
with  him  about  the  Meadows,  that  I  have  any  knowledf;e  of. 

I  don't  reeirilect  that  they  asked  me  whether  I  had  had  eoft- 
▼ersation  with  Judkins  about  the  tearing  up  of  the  Meadows. 
I  don't  think  Judge  Mellen  did  ask  me  whether  I  had  iiad  any 
conversation  with  Judkins  as  to  tlie  lowering  of  the  Fordway. 
He  did,  I  tliink,a8  to  tlie  ice  being  taken  up.  I  said  I  had  net. 
If  he  did  ask  me  about  the  Fordway,  I  have,  and  had,  no 
knowledge  of  it.  I  don't  recollect  that  he  took  any  book  tiiere. 
One  or  the  gentlemen  has  read  ecNKiething  to  me.  He  read  a 
very  few  words  of  Judkins'  testimony,  I  now  recollect — I  don't 
know  whether  in  the  other  room  or  here.  It  is  my  impreesioa 
that  that  was  Judge  Mellen.  That  was  a  very  few  minutes 
before  I  came  to  the  stand.  I  was  sitting  somewhere.  I  don't 
know  but  since  I  have  been  testifying  was  the  time  when  he 
read  to  me.    I  am  pretty  sure  that  was  the  only  time. 

Question. — Did  he  read  it  at  this  table  ? 

Answer. — He  spoke  to  me  in  the  other  room,  about  Mr. 
Judkins'  testimony,  I  think.  I  think  it  was  before  I  came 
to  tlie  stand  as  a  witness.    I  have  no  doubts  but  what  he  did. 

I  have  heard  talk  about  the  Fordway,  fifty  yeans  ago.  I  under- 
stood you  to  ask  me  whether  I  had  ever  heard  talk  about  it, 
without  giving  any  limit.  Nothing  has  been  said  to  me  since  I 
have  been  in  Boston,  about  any  conversatioii  with  Mr.  Judkins 
as  to  digging  down  the  Fordway.  I  may  have  beard  Mr.  Mellen 
read  it  there,  but  I  don't  know  that  I  did. 

I  think  it  very  likely  I  have  sieiitioaed,  to  twenty  persons,  nqr 
conversation  with  Mr.  Talbot.  It  is  not  in  my  power  to  fix  the 
time  of  that  talk  with  Mr.  Talbot,  though  I  have  tried.  I  should 
think  it  was  over  three  and  less  than  five  years.  I  fix  the  time 
80,  by  the  nature  <^  the  work  I  was  doing  when  I  talked  with 
hkn  most.  I  think  I  have  not  testified  to  more  than  one  con- 
versation with  Mr.  Talbot.    The  first  thing  said  in  the  conver- 
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sation,  I  cannot  state.  We  were  in  conyersation  to  liim,  and  I 
told  him  what  Mr.  Wilson  said.  [Witness  repeated  the  con- 
versation, as  before,  with  only  the  following  additions  or  altera- 
tions : — "  Mr.  Talbot  said,  *  Who  does  know  ?  *  and, '  I  presume 
there  is  no  record,'  or  something  of  that  kind.*']  We  had 
further  conversation.    I  don't  recollect  any  thing  more. 

I  think  this  was  before  Mr.  Talbot's  suit  was  commenced, 
and  immediately  after  he  made  the  purchase. 

I  know  it  was  more  than  three  years  ago  ;  I  think  about  five  ; 
it  may  possibly  have  been  nine.  As  to  my  fixing  it  by  what  I 
was  doing — I  am  very  sure  I  was  repairing  his  log-wood 
machine.  I  repaired  it  when  he  came  there,  and  have  repaired 
it  down  to  the  time  of  superintending  some  repairs.  Winter 
before  last.  I  think  the  conversation  was  about  the  time  he 
was  going  to  make  another  purchase. 

The  conversation  with  Mr.  Wilson  was  a  few  months,  or, 
perhaps,  a  year,  before  the  purchase. 


2tooi£?-S[to-"  Mr.  Child  offered,  in  evidence,  a  pamphlet  entitled 

torical 
the 

^"^  "  Ushed  at  Boston,  1843, 


torical  Sketch  of  44  Historicol  Sketch  of  the  Middlesex  Canai;'  pub- 


Which  the  Committee  declining  to  admit,  for  want  of  proof 
of  its  authenticity, 

ttlip^prie^Sf  ^^'  Child  offered  to  support  by  the  introduction, 
SSiai, ^**:""''  in  evidence,  of  a  Petition  of  the  Proprietors  of  the 
Middlesex  Canal j  to  the  General  Courts  dated 
January  16/A,  1854,  in  which  the  before-named  pamphlet  was 
recognized  as  authentic  history. 

S?£d.  *"  **"  The  Committee,  upon  argument  on  the  authentica- 
tion of  the  latter  paper,  rejected  it,  thereby  leaving 
the  pamphlet,  as  before,  excluded  from  the  case.     [See  close  of 
Report  of  proceedings  of  this  morning's  session.] 

JSjnsuhe'JJSS!  ^^'  Child  argued  that  questions  before  a  Legisla- 
Sdte^'rS'ea"*"  ^^^^  Committcc  were  addressed  to  the  sound  reason 
and  discretion  of  the  Committee,  and  were  not  to 
be  ruled  upon  by  the  strict  rules  of  legal  construc- 
tion. 
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DilTID  SsABt)  recoiled.    Rvamined  by  Mr.  Melfen. 

2525*^  •^  I  ^y^  seen  Mr.  Caleb  Eddy  [the  Tmunarer  of  the 
MiiMksex  Canal  Co.,  whose  signalttfe  aulhenti^ 
cated  the  paper  above-named]  write. 

[  Ta  Mt^  EMhr.l — I  have  never  seen  him  fi%a  kis  name. 

[  Tm  Mr.  M0Mem.'\^^I  have  reeeited  leHera  freca  him. 

[To  Mr.  BtUler.'] — ^I  never  looked  to  his  hand-writing,  for 
any  particular  purpose.  I  should  have  &o  doiibty  dsewhere 
than  here,  that  tliis  was  his  signature.    I  wouldn't  swear  to  it. 

[  To  Mr.  Bowerman.'] — Carrying  my  recollection  back  to  his 
hand-writing,  I  should  say  this  resembled  it. 

•    Daniel  Wilson  recalled.    Examined  by  Mr.  Metlen. 


was  his  signature. 

David  Beard  recalled.    Examined  hy  Mr.  ChUd. 

T^mmud  »e.  I  ^uras  present  at  an  investigatien  b^ore  a  Cofi^mit- 
tee,  on  the  subject  of  that  Petition.  It  must  liave 
been  somewhere  near  1840-'41*-2- S-'4— somewlwre  alongf 
there.  Judge  Strong  presided.  Tliis  paper  [Historical  Sketch 
of  the  Middlesex  Canai]  was  before  the  Committee,  on  that 
occasion— laid  before  them  by  Mr.  Curtis,  the  Petitioners* 
counsel,  as  the  basis  on  which  they  petitioned.  I  heard  no 
objection  made,  and  understood  it  was  received  by  the  Com* 
mittee,  as  evidence. 

Cross-examined  by  Mr.  Butler. 

gj"-"*"*"*-    This  is  the  copy  that  was  before  tiiem.    I  took  it 
home.    I  never  saw  the  Petition  before  to-day,  to 
«y  knowledge.    I  did  not  bear  it  read  to-day.    I  have  no  doubt 
I  heard  it  rei^,  then.    I  don't  know  what  is  in  it. 

3S 
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That  copy  of  the  ^^  History  "  was  there.  I  took  it.  I  think 
I  did  not  take  it  before  the  Committee.  I  suppose  it  likely  some 
one  gave  it  to  me.  I  can't  say  that  I  examined  the  one  the 
Committee  had.    I  can't  say  that  was  the  identical  one. 


tiM  Committor  Upon  further  argument,  the  Committee  admitted 
MiSdhSS^,  *«  I'etition,  and  rejected  ihe  printed  paper,— the 
^^  '  Huiorical  Sketch  of  ike  Middle$ex  Canalj—Ur. 

WaiOHnNQTON  being  absent,  and  Mr.  Rubsbll  de- 
clining to  vote. 

Adjourned  to  2.80,  P.  M. 


AFTJBBirOOK   BSBBIOK. 

Hearing  resumed  at  2.30,  P.  M.  # 

SrSJ^SSttlSto  -^t  *®  request  of  Mr.  Child,  the  Committeb  was 
pil^fe£*^\^  polled  on  tlie  question  of  the  granting  of  the  motion, 
tolSSSU^iS!  made  the  day  previous,  [see  pp.  294  and  803]  that 
******  the  Committee  should  report  to  the  house  tlie  fail- 

ure of  Richard  Frothingham,  Jr.,  Agent  of  the  Proprietors  of 
the  Middlesex  Canal,  to  produce  the  books  called  for  under  the 
subpoena  issued  to  him.  The  Committee  unanimously  voted  to 
sustain  tlie  Chairman  in  his  adverse  decision. 

Oeobqs  R.  Baldwin  called  and  sworn.    Examined  by  Mr. 

Mellen. 

fe^i'^*-  That  drawing  [Plan  of  1811,  made  by  Loammi 
Baldwin  (see  page  192)  ]  is  in  the  hand-writing  of 
mj  brother,  Loammi  Baldwin. 

Cross-examined  by  Mr.  Butler. 
orn«  onmini-    rpjjig  jg  j^^j  ^j  brother's  usual  way  of  signing  his 

name; 
'   I  am  confident  he  did  this  printing.     [The  lettering  on  the 
map.]    He  used  to  do  bis  own  printing,  at  that  time. 
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Petitioners  again   The  OOUNSEL  FOR  THE  RESPONDENTS  objected  tO  the 

tSt^JlhH^'!^^,  admission  of  the  plan  in  question,  or  of  any  evidence 
^'  as  to  the  reception  of  testimony  upon  Uie  question 

of  its  admission  before  the  Committee  of  18i4» 
appointed  to  consider  the  application,  to  the  Legislature,  of  the 
Proprietors  of  the  Middlesex  Canal. 

Witness  {to  the  Chairman,'} — ^The  profile  at  the  corner  of 
the  map  is  in  the  hand-writing  of  my  brother.  The  words, 
^^  Height  6^  /if."  are  in  his  hand-writing.  The  letters  look  a 
little  crowded,  as  if  it  were  an  after-thought:  but  my  opinion 
is  that  tliat  was  an  oversight,  he  having  got  his  paper  pre* 
pared,  and  his  border  drawn  ;  and  it  is  my  opinion  that  it  was 
put  on  at  the  same  tune  with  the  rest  of  the  plan. 

[Recess.] 


The  Chairman  announced  the  decision  of  the 
Committee,  rejecting,  as  not  sufficiently  authenti- 
cated, the  plan  of  the  survey  of  1811,  offered,  as  inadmis- 
sible. 

[The  Complainants  offered  certain  plans  which  they  pro- 
posed to  show  to  have  been  executed  by  the  Witness,  and 
to  be  accurate. 

Oomplainanteor.    ^^^  ^^^  ^^  *^®S®  ^^  *  P^®^  ^^  ^^  SoUUdingS  of  tkc 

soandfJ^aeroM  ^oue    Dam    acTOss    Coucord    River — Billerica 

theDa«o,&c.  JHf//^^'* 

B«^ted.  Which  the  Committee  ruled  not  to  be  in  rebuttal, 

and  admitted  only,  according  to  previous  agree- 
ment of  Counsel,  as  bearing  upon  the  height  of  the  Dam.] 

Witness. — ^The  height  of  the  Dam,  at  the  highest  point,  I 
found  to  be  8^^  feet. 

I  made  a  series  of  soundings,  with  an  iron  bar,  along  the 
centre  of  the  Canal  to  Faulkner's  Mills.  The  first  was  3.97  ft., 
the  next  4.12  ft.,  the  next,  on  the  top  of  the  sill,  at  the  guard- 
gate,  3.30  ft.  The  iron  bar  sounded  to  the  hard  bottom.  What 
it  passed  through,  I  cannot  say.    The  next  measurement  was 
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fai  th«  gnard-gateft,  tii  the  Wett  side  of  the  partition  sappfniing 
the  mitre«ilI,-^.90  ft.  The  next  was  4.47  ft.  Tliat  ia  about 
half-way  between  the  guard-gates  and  wooden  building.  The 
oext,  bf  the  South  mde  of  the  wooden  building,  4.57  ft.,  through 
9  inehes,  the  one  previous  having  been  through  1.05  ft.,  of 
gravel.    Near  the  bridge,  the  measurefisent  was  4.07  ft. 

I  have,  here,  a  plan  taken  at  the  mouth  of  the  old  pen* 
sto<^.  The  planks  seem  to  have  been  disturbed,  from  some 
cause.  At  the  eomen  I  found  the  deepest  plaee;  and  I 
suppose  the  planks  there  were  confined,  in  some  way,  to  the 
side  of  the  culvert,  which  held  tliem  down.  The  bottom  of  the 
culvert  was  1.54  below  the  top  of  the  old  stone  Dam,  and  2.21 
below  the  bolt.  The  top  was  1.11  ft.  below  the  bolt,  0.44  ft. 
below  the  top  of  tlie  Dam.    This  is  the  mside  of  the  tap. 

I  have  been  a  witness  in  water-cases.  I  was  so  in  Day  vs. 
T%e  Berkshire  Wool/en  Compniny.  Professor  Peirce  was  an 
opponent  of  my  testimony.  The  decision  was  in  accordance 
with  my  testimony.    I  have  studied  the  subject,  some. 

Supposing  the  water  at  tlie  Dam  to  be  reduced,  between  five 
and  seven  o'clock  on  the  evening  of  the  17th,  to  28|^  inches,  and 
at  the  Pordway  5 J  inches,  Comer  Bridge  4f ,  Middle  Bridge,  4J, 
Hill's  Bridge  4|^,  Carlisle  4^ ;  Wayland,  1  inch,  on  the  morning 

t  of  the  18th ;  then,  the  Bivor  would  be  for  some  days 
fklling  off;  before  it  would  be  uniform ;  then  it  would  become 
uniform,  and  then,  when  the  water  was  raised  28  inches,  the 
effect  would  be  to  alter  the  surface  of  the  River,  and,  according 
to  a  certain  theory,  would  take  a  concave  form,  the  curve 
passing  up  a  certain  distance, — about  fifty  per  cent,  above  the 
point  where  the  top  of  the  Dam,  or,  rather,  the  top  of  the 
water, — ^for  it  was  flowing  over  the  Dam, — would  strike  this 
uniform  current.  The  Dam  being  supposed  raised  so  as  to 
make  still  water  to  the  height  that  the  running  water  would  be 
at  the  Dam,  there  would  be  a  still  pond,  the  surface  of  which 
would  then  meet  this  permanent  current  at  a  certain  place. 
But,  upon  restoring  the  Dam  to  its  original  level,  and  the  dis^ 
charge  of  water  as  before,  the  water  would  rise  at  that  point, 
and  pass  half  as  far  again,  up  the  River.  The  theory  is,  that 
the  surface  varies  somewhat  from  these  lines  and  takes  a  curve, 
as  some  say,  an  indefinite  distance  up  the  River ;  but  the  best 
of  authority  shows  that  it  terminates  somewhere  near  half  way 
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%bcHP«  ti»t  ^iat  whi^  is  called  tlie  liydroBtatia  ampliinde* 
The  tijdfftulie  ampUUide  is  a  poiat  fttrther  up  the  streamy 
Mid  it  is  at  the  eKtremity  of  tbis  eurve.  Tbat  is  the  tlieory : 
in  preotiee,  I  think  it  would  be  difficult  to  apply  aad  calculate 
it.  In  every  river,  you  would  have  to  experinient  upon  it» 
The  tlieory  »  not  auliiciently  certain^  to  c<»a(ie  to  any  certaia 
eendusion,  unless  the  ehannri  is  very  regular.  DaubisoH  gives 
it.  He  is  the  best,  aiid,  I  believe,  the  only  autiiority,  now. 
Hie  tiieory  is  what  1  used  in  that  case.  At  tliat  time,  they  did 
not  know  tlie  book,  and  were  a  little  surprised.  I  would  say, 
tiiat,  when  the  level  of  the  top  of  the  damr^the  permaneat 
Sibri»eture,  below,*^pa0ses  up  and  bits  tlie  bottom  of  the  streami 
ee  far  tlie  river  must  be  affected.  So  far  as  the  true  level  of 
the  top  of  tlie  dam  shall  eictmid  up  the  river,  qniil  it  comes  in 
contact  with  the  bottom  of  the  river,  so  far  I  should  say  it  was 
very  positive  tiiat  the  stream  would  be  affected  by  tlie  dam's 
throwing  the  water  bade, — and  still  further,  it  would  be  mj 
<^nioa.  The  distance  further  than  this,  would  depend,  I 
should  eay,  upon  the  character  of  the  river.  It  must  appear 
evident  that,  suppose  the  point  to  be  there,  and  the  river-bed 
thence  to  the  dam  to  be  filled  with  still  water,  and  tiiat  you 
should  let  the  current  come  down  upon  it;  so  soon  as  it 
reached  the  upper  end  of  the  thiu  wedge,  it  must  begin  to  feel 
the  offset  of  the  dam.  Take  away  tlie  dam,  and  that  current 
would  go  on  without  any  interruption,  and  go  by  tlie  dam. 

[^T0  Mr^  Okiie.J-^If,  in  running  tlie  level  back,  yoii  should 
hit  tlie  bottom  ci  the  river  in  a  point  where  the  bottom  made  a 
radden  rise,  whether  it  would  affect  the  water  above  Uiat  risci 
would  be  a  question.  I  lhi;ak  it  would  make  a  differenoe 
whether  it  was  a  high  place,  or  whether  the  bottom  of  the 
river,  above,  was  a  plane,  running  up  on  the  same  slope.  If  it 
came  against  an  isolated  obstacle,  I  do  not  think  that  would 
have  much  effect.  Of  course,  all  these  irregularities  affect 
the  current.  In  my  opinion,  it  might  affect  the  water  above  a 
sudden  bar.^*-^!  will  not  say  it  w^mld ; — U  mighty  upon  this 
theory, — that  of  the  eflfiect  of  tlie  dam  upon  the  river  above. 
I  find  that  the  authorities  do  not  allude  to  the  bottom.  I 
give  this  as  my  own  opinion  and  judgment.  It  depends 
upon    where  this  bar    is.    I  think  the  depth  of  tlie  W9A&t 


814         CONCORD  AND  SUDBURY  MEADOWS.       [Feb* 

has  an  efiect.  That  bar  might  be  very  close  to  the  dam; 
and  yet  this  action  on  the  surface  would  extend  away  up  above 
it.  We  look  at  it  in  the  light  of  a  uniform  channel.  Daubison 
says  it  amounts  to  nothing  after  you  come  to  the  hydrostatic 
amplitude.  I  find  nothing,  in  the  books,  upon  Mr.  Chasers 
question.  My  opinion  is,  that  it  may — ^I  will  not  say  it  would — 
swell  up  beyond.  We  do  not  question  that,  in  water  falling 
over  a  dam,  the  influence  of  the  water  below  aflbcts  it.*  In  this 
case  of  the  bar,  I  do  not  think  the  water  below  would  aflect  the 
water  above,  to  any  degree  you  could  depend  upon.§  Supposing 
the  Dam  at  Billerica  to  be  so  low  that  the  water  was  drawn 
over  the  Fordway,  I  think,  whether  the  water  would  be  afifocted 
above  the  Fordway,  would  depend  upon  the  depth  below.  The 
Dam  is  not  all  the  dam.  The  depth  of  water  on  the  Dam  is  the 
same  as  so  much  dam,  according  to  the  theory.  The  moment 
you  raise  it  up,  the  hydraulic  amplitude  extends.  And  I 
suppose  it  is  that,  which  aflbcts  these  Meadows. 

I  think  the  water  may  rise,  above,  before  the  ripple  is  over- 
come by  the  Dam  below.  We  see  it  in  the  tides,  the  river 
rising  while  the  water  is  flowing  down.  July  Slst,  the  reduc- 
tion at  the  Dam  being  34|  inches  below  the  top  of  the  flash 
boards,  at  9  o'clock  in  the  evening ; — ^then  the  gates  being 
shut, — ^the  next  morning  at  5  o'jdock  the  water  having  risen 
as  follows, — at  the  Dam  81|  inches, — ^Fordway,  same  .day, 
evening,  4f  in., — ^at  the  Corner  Bridge,  the  same  evening, 
2J  inches, — Middle  Bridge,  2J  in., — Hill's  Bridge,  2|  in., — Car- 
lisle, 2^  ;  at  Wayland,  fall  of  ^  in., — on  the  Slst; — a  fall  of  1 
inch,  August  1st, — the  water  having  been  stationary  six  days 
before,  and  fallen  1  inch  on  the  four  succeeding  days,  or  at 
tlie  rate  of  ^  in.  per  day,  I  shopld  infer,  from  that,  that  the 

*  The  Witness,  in  afterward  reading  the  report  of  his  testimony,  said  that 
he,  of  coarse,  did  not  mean  to  state,  here,  that,  in  case  of  a  clear  fall,  the 
water  below  affects  that  above. 

§  Upon  reading  the  report  of  his  testimony,  the  Witness  desired  to  havd 
this  sentence  thus  changed : 

^  In  this  case  of  the  bar,  I  do  not  think  the  effect  of  the  water  below,  if  it 
had  any,  could  be  ascertained  to  any  degree  you  could  depend  upon." 

In  a  case  of  scientific  evidence,  especially  where,  as  here,  the  course  of 
the  examination  was  such  as  to  render  a  witness  liable  to  misapprehension,  it 
seemed  proper  to  admit  these  explanations. — Rep. 


I860.]  HOUSE— No.  100.  815. 

Dam  had  Kn  ^flbct  upon  tho  River,  so  far  up  as  Wayland,^— if 
this  evidence  is  correct.  I  do  not  think  I  have  informatioa 
enough  to  answer  as  to  the  effect  at  Bridle-Point  Bridge;  I 
l^hould  think  it  very  possible  that  the  full  at  Wayland  on  the 
1st  of  August  was  the  effect  of  the  reduction  at  the  Dam  on  the 
81st  of  July,  especially  if  the  cross-sections,  at  tliat  distance  up, 
are  correct.  If  Mr.  Avery's  sections  of  the  height  of  the  Dam 
above  the  bottom  are  correct,  I  8hould  think  it  would  be  likely 
to  affect  the  water  thus  far  up.  I  think  there  may  be  swells,  and 
the  water  shoot  over,  aud  yet  the  surface  be  affected  higher  up, 
owing  to  the  quantity  of  water.  In  order  that  a  true  test  of 
the  influence  of  the  effect  of  the  Dam  upon  the  stream  might  be 
inade,  I  think  it  must  require  several  days,  to  h^ve  it  get 
into  a  regular  train.  I  should  think  it  would  become  quite 
steady*, — permanent  as  to  its  level, — if  the  supply  were  con- 
stant, in  some  four  days.  As  to  a  still  stream  of  water,  With 
another  layer  on  it,  subject  to  the  influence  of  currents, — ^I 
should  think  there  is  hardly  such  a  thing.  There  maybe  a 
recoil — ^an  eddy — a  back  current — ^I  think  it  is  possible  there 
fOBkj  be  a  stratum  of  still  water ;  but,  usually,  we  think  the 
whole  cross-section  moves,  from  nothing,  at  the  bottom,  to  a 
certain  velocity  at  the  top. 

I  was  not  acquainted  with  the  penstock  before  I  went  there 
this  time. 

Cross-examined  bp  Mr.  Butler. 

ai^»-«xamiii».    rjfy^Q  jf^^^  5^^  ^^g  ^f  jj^jf  ^q  inch  to  five-cighths,  not 

exactly  square,  but  not  sharpened, 

— the  end  cut  off  a  little  inclined.    The  top  of  ~^^ 

the  bar  was  so  as  to  turn.    The  bottom  was 
made  like  that. 

We  worked  it  down  as  far  as  we  could.  At  Faulkner's  race- 
way, my  directions  were  to  push  it  down  as  far  as  I  could.  Mr^ 
Thompson  assisted  me.  Our  object  was  to  work  it  to  the  ledge. 
la  some  cases  we  went  through  a  foot  of  something, — what,  I 
don't  kn6w.  I  couldn't  tell  whether  or  not  it  was  between  two 
large  stones.  I  cannot  tell  what  would  have  been  the  depth  of 
water  at  the  entrance,  had  the  sounding  been  made  by  a  com.- 
fuanpole. 
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Qi^9ltiM.-*^IKd  anj  bodf  take  fiftem  minutes  ta  bore  tfait 
wire  dawn,  where  jon  eoald  keep  the  bcMit  still  ? 

Answer. — ^X  sbouldn^t  think  to.    I  can't  saj  bcii  we  did. 

The  distance  we  could  bore,  wiftli  it,  in  ttMt  tino,  into  iofk 
fock,  wouM  depend  upon  its  scrftnese. 

Taking  thw  diagram, — ^whether  the  Dam  wtmld  atq»  the 
water  coming  down  the  80^  plane,  wouht  depend  on  the 
distances. 


Supposing  this  to  be  m  a  smooth  box, — the  Dam  would  oet^ 
perhaps,  affect  the  water  coming  down  the  80^  plane.  It  might 
affect  it  somewhere — at  the  lower  end. 

If  a  sheet  of  two  inches  in  thickness  were  poured  down  the 
plane  of  80"^,  I  think  the  dam  below  would  affect  the  thickness 
of  the  sheet.  If  poured  down  a  plane  of  45^,  above,  I  do  not 
think  the  dam  would  affect  the  thickness,  up  so  high. 

My  opinion  is  that  if  the  water  were  let  off,  at  the  Dam, 
thirty-six  inches,  you  would  get  the  full  effect  in  four  days.  It 
may  aflfect  it  instantaneously,  but  flie  eWeot  would  be  very 
trifling — too  trifling  to  be  noticed.  I  hare  found  an  appreciable 
effect,  instantaneously,  at  a  distance  of  six  miles.  I  do  not  think 
that  thirty-six  inches  at  the  Dam  would  be  instantly  appreciate, 
at  Wayland,  to  human  instruments.  If  firee  from  weeds,  the 
effect  would  be  very  quickly  appreciable  there. 

Of  the  actual  condition  of  the  Biver  I  do  not  think  I  eo«ld 
give  an  opinion  worth  any  thmg.  If  the  BSver  is  drawn  down 
as  stated  in  Mr.  Child's  first  hypothesis,  there  being,  fbr  the 
last  three  and  a  half  miles,  a  uniform  fkll,  I  think  Ao  Dan 
would  have  an  effect  abore;  It  would  depend  upon  the  depA. 
That  might  be  a  deep  place.    Deep  places  would  be  neater 
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leveL  On  the  hypothesis  given,  the  fall  having  there  remained 
twelve  hours  steady,  I  should  think  the  effect  tnifffU  have  con- 
tinued above.     I  can't  say  what  it  would  have  been. 

On  the  hypothesis  of  the  facts  of  the  experiment  of  the  5th  of 
August,  tlve  water  being  drawn  down  80  inches  at  the  Dam 
at  nighty  and  it  rising  six  miles  above^  2^  inches,  I  should 
not  attribute  the  rise  to  the  Dam.  If  mills  above  had 
been  drawn  down,  in  the  mean  time,  that  might  be  the  cause  of 
the  fact.  I  think  we  can  form  an  opinion  of  the  effect  of  the 
Dam  on  the  water,  without  knowing  the  supply  of  water  above. 
I  couldn't  say  whether  -the  opinion  would  be  worth  a  copper. 
It  would  depend  on  our  knowledge  of  the  stream.  These 
questions  cannot  be  properly  answered  without  experiments. 
We  can  only  give  opiniomt^  If  the  supply  was  given  one  day, 
and  stopped  the  other,  in  an  ex:periment  of  two  days,  I  would 
not  give  an  opinion  in  the  case.  If  all  the  supplies  were 
dammed  up  on  Sunday,  and  down  at  the  Billeriea  Dam  they 
let  off  the  water,  and  Monday  the  supplies  were  opened,  I  do  not 
think  we  could  form  an  opinion.  We  might  judge,  something, 
if  we  watched. 

In  all  the  French  experiments,  velocity  is  one  of  the  elements 
from  which  to  form  an  opinion.  In  my  opinions  as  to  this  river, 
I  have  taken  velocity  for  granted.  Velocity  is  an  essential 
element.  I  have  never,  in  these  judgments  as  to  this  river, 
taken  the  velocity  as  an  element. 

Mr.  Butler  a^eed  that  the  bottom,  at  the  races,  &c.,  is  a 
hard  ledge. 

^ThJf'common-  ^^'  Mellen  introduccd,  as  evidence,  without  ob- 
mSi^',  T^^The  jection,  a  copy  of  The  Commonwealth,  by  informor 
wSdte'i?" ''"*'*  tion,  vs.  The  Proprietors  of  the  Middlesex  Canal, 
""^^  [Appendix  P]. 


The  rebutting  evidence  for    the   Complainants  was    then 
closed. 

39 
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S^?oe™  rebutting    TESTIMONY    FOR    THE    RE- 

RMP0HDE5TS.  SPONDENTS. 

t    Thomas  Talbot  recalled.     Examined  by  Mr.  Butler. 

ThomM  Talbot  J  never, — in  my  opinion,  or  to  the  best  of  mjr 
recollection  or  knowledge, — heard  that  story,  from 
Mr.  Hill,  until  this  morning.  I  have  heard  it,  since  the  agita- 
tion of  this  question,  from  some  quarter  or  other;  but  I  am 
very  certain  that  it  was  not  from  Mr.  Hill.  I  mean  that  I 
have  heard  it  within  twelve  months. 


Cross-examined  by  Mr.  Mellen. 

c^examina.  I  uever  had  any  conversation  with  him,  in  regard 
to  the  height  at  which  the  Dam  should  be  kept  up, 
or  what  Daniel  Wilson  had  said.  I  have  had  conversation  with 
him,  in  reference  to  the  Dam,  but  never  with  regard  to  Daniel 
Wilson.  I  have  never  had  any  conversation  with  him,  in 
regard  to  the  height  at  which  the  Dam  was  to  be  maintained  in 
case  of  purchase, — nothing  whatever. 

[  To  Mr.  Chase.']  In  my  opinion, — I  should  think  the  bottom 
of  the  flume  was  eight  feet  lower  than  the  penstock.  I  mean  the 
Factory  flume.     The  Saw-mill  is  not,  perhaps,  so  low. 

Daniel  Wilson  recalled.     Examined  by  Mr.  Butler. 

SlTiJ^*^""*"  I  ^^®^^^  ^'*-  Hill's  testimony.     I  didnH  know  any 
thing  about  the  Dam  having  to  come  off*.     I  never 
told  him  any  such  thing  about  the  Dam  having  to  come  oflF, — to 
my  recollection. 

Cross-examined  by  Mr.  Mellen. 

S^"*"*"^*"*"     ^  ^^^^  DO  recollection  of  any  such  conversation ;  and 
that  is  all  I  can  say. 

Israel  A.  Colson  recalled.    Examined  by  Mr.  Butler. 

^^t  ^^^^  ^  ^^^  ^^'  B^l^wi^  measuring.    There  was  a  young 
man    with    him,   whom    I    didn't    know.     Thej 
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jammed  their  rod  down,  as  hard  as  they  could  ;  and  in  some 
places  they  twisted  it  down,  pretty  hard.  I  didn't  see  them 
measure  at  the  same  place  as  I  did  at  Faulkner's.  I  watched 
them. 


Cross-examined  hy  Mr.  Mellen.  • 

orMMXMnina-     rp|^j^|.  p^^j^  ^^^  above  the  Wall  of  Mr.  Ham's  land, 
4.  above   the  ice-house — twenty-five    or   thirty  rods 

above  the  school-house — might    have  been   twenty-five  rods. 
The  school-house  is  below  the  Fordway,  four  or  five  rods. 

Si*^eSJ!rtS  If  ^^'  Butler  introduced,  as  evidence,  by  agreement, 
wJter*]K?J?f5  the  '^  Report  of  the  Cochituate  Water  Board  for 
i»2»di868.     1852,  p.  6,  [Appendix  R j  ;   and  the  Report  for 
1858,  p.  17,  [Appendix  S]. 

The  rebutting  evidence  for  the  Petitioners  was  here  closed. 

Adjourned,  to  9,  A.  M.,  of  Tuesday,  December  20th. 


THIRTEENTH     DAY. 

f  Tuesday,  December  20th. 

Committee  met  at  9,  A.  M.,  of  Tuesday,  December  20th. 
All  the  members  of  the  Committee  present. 

£S"?f*SithlIri-  ^^^  Child  called  the  attention  of  the  Committee  to 
to^a&d  prece-  ^^iQ  foUowing  authoritics : — 

Grotius  on  Equity,  chap.  2,  §§  13  and  15  : 

Pufiendorf,  Book  I.,  chap.  6,  §  17  : 

Bacon,  Book  VIII.,  chap.  3,  Aphorisms  47  to  51 : 

English  Bill  of  Rights,  ParliamentaryHistory,  Vol.  V.,p.  108  : 

Massachusetts  Bill  of  Rights,  Part  1,  Article  20. 
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Precedents  : 

ibusett) 

i  Resolves,  1848,  chap. 

50 

do. 

do. 

1848,    do. 

40 

do. 

do. 

1812,    do. 

109 

do. 

do. 

1812,    do. 

110 

do. 

do. 

1799,    do. 

114 

do. 

do. 

1796,    do. 

64 

do. 

do. 

1796,    do. 

14 

Acts  of  Massachusetts,     1781,    do.        6 


Mr.  Mellen  cited  the  following  additional  authorities : — 

8th  Peters,  88,  at  p.  110,  Watson  et  al$.  ts.  Mercer  et  al. ; 

11th  Peters,  420  at,  p.  640,  Charhs  River  Bridge  vs.  Warrm 
Bridge  et.  al, ; 

2nd  Peters,  380,  at  p.  413,  Satterlee  vs.  Matthewson; 

3rd  Dallas,  386,  Calder  and  Wife  vs.  Bull  and  Wife ; 

6th  Howard,  301,  Planters*  Bank  vs.  Sharp  et  al. ; 

10th  Howard,  395,  BaUimore  and  Su$quehgnna  B.  R.  vs. 
Nesbit  et  al. ; 

16th  Howard,  369,  State  Bank  vs.  Knoop ; 

17th  Howard,  456,  Carpenter  et  al.  vs.  Commonwealth  of 
Pennsylvania; 

6th  Pickering,  876,  Charles  Biver  Bridge  vs.  Warren 
Bridge ; 

4th  Massachusetts,  361,  £iKc/er  vs.  Taber; 

8th  Massachusetts,  468,  Walter  vs.  Josiah  Bacon  et  al. ; 

2nd  Pickering,  158,  Reed  vs.  Fulton; 

9th  Massachusetts,  360,  Lock  vs.  Dane  et  al. ; 

9th  Massachusetts,  151,  Patterson  vs.  Phillbrook ; 

3rd  Metealf,  213,  ex  parte  Lane; 

7th  Pickering,  p.  344,  Charles  River  Bridge  vs.  Warren 
Bridge. 

Mr.  French  cited: 

Revised  Statutes  of  Massachusetts,  1836,  chap.  115  ; 
Acts  of  Massachusetts,  1855,  March  28th,  chap.  104  ; 
Acts  of  Massachusetts,  1857,  May  30th,  chap.  292 ; 
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"  Rye  and  Dervmit  Act,"  1846,  to  be  fonnd  itt  the  Journal 
of  the  Royal  Agricultural  Society,  Vol.  XIV. ; 
"  Lord  Lincoln's  Afi4,"  1847,  Idem,  Vol.  XV, 

[Eeces*.j 


ARGUMENT  IN  BEHALF  OP  THE  RESPONDENTS.* 

AJioi^BsV"!*  M*^*  Abbott  then  proceeded  to  the  final  argument 
SwPoL?«™    in  behalf  of  the  Respondents. 

^Xpo'fdlJSte  H®  ^^^  "^^  question  that  the  charges  against  the 
ftSd?'*''  °°"  Resp(Midents  had  been  made  with  sincerity,  but  they 
were  altogether  unfounded. 
He  proposed  no  examination,  in  detail,  of  the  testimony,  but 
would  present  some  general  views  which  he  deemed  applicable 
to  the  whole  case. 

OU8*  fms!^'  The  Petitioners  admitted  that  from  1708  to  1798 
rightful.  there  had  existed  a  mill-privilege,  and  dam,  at  Bil- 

lerica  Mills.  Of  any  trouble  arising  from  that  dam,  or  of  its 
height,  there  was  no  evidence  before  the  Committee.  Clearly, 
up  to  1798,  the  Dam  was  a  rightful  and  legal  one.  It  had  the 
Title  to  the  Dam  ^^*'^  ^^  posscssion,  the  best  title  known  to  the  law. 
iSeX?m8"oVthe  ^^^  utiUss  It  Iwis  becu  raised  since  1798,  the 
SS?e* 8  th?**Dam  Respondcnts  hold  it  entirely  irrespective  of  any 
since^Ss. '******  claims  of  the  Proprietors  of  the  Middlesex  Canal. 
Petitioners'  alia-  ^^  1798,  it  is  claimcd  by  the  Petitioners,  the 
gftiiomi.  Proprietors  of   the   Middlesex    Canal  raised  the 

Dam  above  its  previous  height.  It  is  further  claimed  that  in 
1828  that  Corporation  erected  another  dam,  in  the  place  of 
that  of  1798,  and  that,  by  the  structure  itself  and  the  flash 
boards  upon  it,  they  raised  the  Dam,  a  foot,  or  more,  so  as  to 
injure  the  Meadow-owners  upon  the  River  above.  And  then, 
that,  the  Middlesex  Canal  having  ceased  to  operate  as  a  canal, 
the  Complainants  have  a  right  to  insist  upon  the  restoration 
of  the  state  of  things  existing  in  1798  and  1828. 


*  The  reports  of  the  arguments  of  Counsel  have  been  condensed  as  far  as 
was  consistent  with  the  expression  of  the  points  presented.  Details  of  evi- 
dence are  not  repeated,  references  being  given  to  the  page  on  which  the  testi- 
mony of  each  witness  may  be  found. 


822         CONCORD  AND  SUDBURY  MEADOWS.       [Feb. 

L^/^^t^-  Whj  should  the  Legislature  interfere,  for  the  pur- 
JSSiyrhSuwbi  pose  of  affecting,  in    one  way  or    another,  the 


rights  of  either  of  these  parties?  The  riglit  of 
the  Mill-owpers,  previous  to  1798,  to  keep  the  Dam  as  it 
then  was,  is  undoubted.  The  Middlesex  Canal  Company 
now  disappears.  Why  not  leave  the  parties  to  the  courts 
of  juatice  ?  The  Committee  would  not  be  deterred  from 
this  course  by  the  allegation  of  the  Petition,  that  the 
Complainants  have  not  been  able,  under  the  laws  of  the 
land,  to  obtain  their  rights.  That  they  have  so  endeavored, 
more  than  once  was  evidence  that  they  have  always  enjoyed 
their  legal  rights.  Tliey  claim  that  the  original  parties  now 
stand  in  the  same  relation  as  if  the  Middlesex  Canal  liad  never 
existed,  and  that  Company  ceases,  the  rights  acquired  under  it 
revert  to  the  original  owners.   The  legal,  then,  remedy  is  perfect. 

Three  points  of  ^"*  ^^  cousidcring  thc  merits  of  the  question, 
inqairy.  thcro  wcrc  three  points  of  inquiry. 

1st, — Has  flowage  been  caused  by  the  Dam  at  Billerica, 
erected  in  1798, — ^up  to  wliich  time  the  Dam  was,  undis- 
putedly,  right  ? 

2nd,— Was  the  Dam  raised  in  1828  ? 

3rd, — Has  the  Dam  a  material  effect  upon  the  Meadows  of 
Concord,  Sudbury,  Wayland,  and  Bedford  ? 
itt.wastk^Dnm  ^' — ^7  *^*^  ^^^^^  ^^  commou  scusc,  OS  of  la w,  the 
raisedinimt  partics  complainant  had  the  burden  of  proof  upon 
them.  Where  was  the  evidence  that  the  Dam  was  raised  in 
jSJathaYMM.  1^^^  •  "^^^^  ^^^y  testimony  bearing  on  this  point 
Ding.  ^j^g  tjj^i;  Qf  Jonathan  Manning  [p.  76],  who  said 

that  he,  acting  as  journeyman,  or  apprentice,  aided  in 
building  the  Dam  of  1798, — sixty-nine  years  ago.  He  thought, 
the  Dam  then  erected  was  higher  than  that  previously  existing. 
But  he  had  taken  no  measurement  whatever, — he  did  not 
pretend  to  be  certain,  in  reference  to  any  of  these  matters. 
He  had  only  an  impression,  carried  down  for  half  a  century,  and 
from  time  to  time  strengthened  and  continued  by  this  tradi- 
tional claim.  He  had  no  occasion  to  ascertain  the  height. 
Up  to  that  time,  he  thinks,  the  water  in  the  Canal  was 
some  two  and  a  lialf  feet  deep.  If  it  was  so  on  the  West  side,  his 
notion  that  the  Dam  wa^^  raised  nine  inches  to  a  foot  in  1798, 
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and  the  Petitioners'  tliat  it  was  raised  fifteen  or  sixteen  incfies 
in  1828,  must  be  wrong,  since  the  average  height  of  the  Dam, 
now,  is  not  three  feet  above  the  bottom  of  the  Canal. 
M^d"i;Ff^m***  The  main  proof  adduced  to  show  the  raising  of  the 
the  Dam  of  1798.  jy^^  j,^  j^gS  was  that  iu  that  year  the  Meadows  sud- 
denly  grew  wetter.  Let  that  rule  be  applied  to  the  case  of  the 
Dam  of  1798.  There  had  appeared  a  series  of  witnesses,  whose 
age  and  health  was  such  as  to  raise  a  smile  upon  the  faces  of 
the  Committee  at  the  thought  of  any  unhealthiness  arising 
from  the  flowage, — men  whose  recollection  extended  back  of  the 
present  century;  and  no  one  had  dared  to  say  that  in  the 
years  following  1798  the  Dam  had  any  effect  upon  these  Mea- 
dows. If  the  erection  of  that  Dam  injured  no  one,  no  com- 
plaint could  be  founded  upon  that.  The  argument  was  con- 
clusive. 

2nd,  Was  the  ^^' — Upou  what  mainly  depended  the  allegation  of 
1828*?  "'"^'^  *"  a  raising  of  the  Dam  in  1828  ?  A  fair  statement 
of  it  was  this :  Not  that  any  one  who  worked  upon 
tSSed^^S^y'^by  ^^^^  ^^^m,  or  had  monuments  about  it,  had  said 
Iff^te^uWttS  t'^er^  was  any  raising  of  it,  but  that  a  large  num- 
water.  j^^^,  y^^^  testified,  Substantially,  that,  beginning  in 

1828,  there  was  a  rise  of  water,  of  one  foot.  Up  to  1828,  their 
concurrent  testimony  shows,  the  Meadows  were  dry  and  excel- 
lent. Rev.  Mr.  Wight  [p.  146]  testified  that  the  haying  of 
these  Meadows,  in  1816,  was  "  like  a  vintage."  This  class  of 
testimony,  while  utterly  destroying  the  Petitioners'  hypothesis 
as  to  the  Dam  of  1798,  would  be  entitled  to  great  weight  as  re- 
garded that  of  1828,  but  for  a  variety  of  considerations  bearing 
upon  this  species  of  testimony. 

Tendency  of  tbe  ^^^  ^^  thcsc  was  our  procHvity,  in  looking  back  to 
Tte^'^the^^xfeil  the  far  past,  to  so  gild  its  scenes  as  to  make  the 
lence  of  the  past.  recoUcction  entirely  different  from  the  reality.  And 
to  show,  in  this  instance,  beyond  all  peradventure,  that  not 
Effect  of  brood-  ^^^Y  ^^^  ^^^^  iUusiou  takcu  place,  but  that  a  cer- 
t?oVof*i^m*^^/"  *^^^  tradition  had  sprung  up, — that  the  Meadow- 
owners  had  talked  the  matter  over  until  they  had 
convinced  themselves  of  the  truth  of  that  which  never  existed, 
Petitioners'  wit-  — ^^  ^^^  ^"^^  noccssary  to  revert  to  the  proof 
d?ctedbythS*2S-  adduced,  upon  this  point,  by  the  Respondents. 
anra^tTn***?*  Tlic  tcstimouy  of  the  Petitioners'  witnesses  would 
the  subject.        gjjQ^  tijg^^  ^Iq^jj  ^  1328  there  was  no  trouble  from 
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water, — that  the  harvest  seemed  like  a  vintage.  And  yet, 
from  evidence  produced  by  the  Respondents,  it  would  be 
found  that,  within  four  years  of  the  first  settlement  of 
this  Valley  by  the  white  man,  complaint  and  action  was 
commenced  in  reference  to  this  very  matter.  Such  was  the 
condition  of  the  Meadows,  at  that  time,  that  no  one  man 
could  efficiently  act  upon  the  subject,  but  the  co-operation  of 
the  inhabitants  of  the  neighborliood  was  required.  This  action 
was  continued  through  the  seventeenth  century,  as  detailed 
by  Mr.  Butler,  in  his  opening  address  [p.  193].  Three 
several  times,  the  action  of  tlie  Legit^lature  was  called  in  upon 
the  same  subject  which  was  engaging  tlie  attention  of  the  pres- 
ent Committee.  In  the  middle  of  the  eighteenth  century, 
there  was  the  same  complaint,  and  call  for  the  action  of  the 
Legislature.  And  it  was  to  be  observed  that,  although  Osgood's 
Dam  was  th^i  in  operation,  no  complaint  was  made  of  the  Dam. 
<^The  many  bars  and  stoppages"  in  tlie  River,  were  assigned  as 
the  cause  of  the  flowage.  In  1789,  we  find  the  ancestors  of 
the  Hoards  again  invoking  the  aid  of  the  Legislature,  before  the 
Middlesex  Canal  was  thought  of.  [Appendix  I,  (4).]  The 
Meadow-owners  have  been  quarreling  with  nature,  ever  since 
1686.  In  1789,  they  declared  that  the  Meadows  were  of  very 
little  value.  In  1793,  they  asked  the  Governor  and  Council 
to  permit  them  to  extend  their  operations  to  the  Fordway  at 
Billerica ;  and  did  accordingly  work  there  with  the  view  of 
draining  tlieir  lands.  [Appendix  I,  (7)  to  (!&).]  Then — ^and 
this  was  most  controlling  and  conclusive — tliere  was  the  petition 
of  1816  [Appendix  J],  covering  the  very  time  of  the  "vin- 
tage," the  time  at  which  Stone  [p.  108]  says  he  carted 
all  over  the  Meadows,  when  Rice  [p.  109] — probably  the 
same  man  of  that  name  who  signed  that  complaint, — represents 
that  there  was  no  trouble  at  all.  In  this  Petition  it  is 
declared  that  the  Meadows  have^  far  a  long'  time,  been  almost 
totally  unproductive  and  useless,  by  reason  of  the  water  remain- 
ing on  them  in  the  months  of  June,  July,  and  August.  And  the 
Petitioners  themselves  attribute  this  to  tlie  "  bars,  grass,  and 
other  causes,"  under  whicli  last  phrase  they  certainly  did  not 
mean  to  include  this  alleged  principal  cause,  the  Dam  at  Billerica. 
If  forty  men  testified  that  Uiere  was  a  cliange  in  1828,  and  that 
up  to  tiiat  time  tiie  Meadows  were  fertile  and  valuable,  t^ie  Re- 
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spondents  brought  more  than  fortj  men,  who  had  testified,  to  the 
Legislature  of  1816,  that  at  that  time  the  Meadows  were  worth- 
less and  unproductive,  by  reason  of  the  flowage.  Tliis  class  of 
testimony  for  the  present  Petitioners,  most  certainly,  then,  was 
not  to  be  depended  upon :  the  testimony  of  the  fathers  fatally 
contradicted  that  of  the  sons. 

A  great  part  of  these  grievances  are  imaginary.  Wherever 
the  Gomplaijiants  have  sought  redress  in  the  courts,  they  have 
been  refused;  the  reasou  is,  their  claims  have  not  been  based 
on  truth  and  justice.  * 

TheResponieots  ^hc  Respoudeuts  did  uot  question  that  these  Mead- 
M!SdiJ?*havo*  ows  have  been  growing  worse,  from  year  to  year. 
Bttt'trtnd  iB  Why  should  they  not  ?  Cleared  of  their  crops  every 
JSSn  ortbe  re-  J^^^y  ^OT  two  ceuturics,  with  uotliing  put  back  upon 
moyai  of  crops.  ^^^^^^  ^^xej  must  nccessarily  deteriorate.  The  val- 
ley of  the  Nile,  annually  renewed  by  floods,  and,  perhaps,  the 
Mississippi  Bottom,  may  be  from  year  to  year  stripped  of  their 
produce,  without  damage ;  but,  here,  little  sediment  is  brought 
down  by  the  River,  and  that  is  swept  away  by  the  high  floods. 
Would  it  not  be  strange  if  the  land  did  not  become  exhausted  ? 
of*titer^flow*ng  'f *^®  action  of  the  extensive  system  of  reservoirs 
in  *dSubYed!**b?  ^*P0^^  ^^^^  ^^ad  waters  of  the  River,  created  by  the 
S!SJSSi**'of'^iS-  unexampled  increase  of  manufactories,  in  that  part 
h^^'"XVor  of.  the  State,  has  doubled  the  quantity  of  water 
theEiver.  flowing  through   the  Concord   River,  in   the  dry 

season.  The  testimony  as  to  the  freshets  accorded  with 
this.  In  the  Spring  and  Fall,  the  freshets,  the  witnesses  all 
agreed,  were  always  as  high  as  now ;  btU  in  the  dry  season  there 
is  much  more  water.  The  erection  of  those  manufactories 
began,  substantially,  with  the  Last  War  with  England.  This 
consequence  of  the  erection  of  these  reservoirs  is  the  greatj 
efficient  cause  of  the  flowage.  The  extent  to  which  they  have 
been  created  within  the  past  thirty-three  years,  was  shown  by 
the  testimony  of  Col.  Winthrop  E.  Faulkner  [p.  283],  Joseph 
Brown  [p.  290],  and  Nathan  Barrett  [p.  96]. 
Influence  of  bars  Betwcen  1828  and  1882,  the  former  systematic 
?trLrona*'intt;  actiou  for  the  clearing  out  of  the  bars  and  other 
^^*'*  obstructions  substantially  ceased.    Since  that  time, 

both  the  bars  and  weeds  had,  undoubtedly,  been  increasing 
in   many   parts.     Since    that    time,   the    ice  had,  doubtless, 

40 
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taken  up  parts  of  the  Meadows,  and  deposited  tliem  in  the 
River.  These  obstructions  seriously  obstruct  the  channel,  and 
keep  back  the  water  upon  the  Meadows. 

[Recess.] 


TOour°**StSuIJ  The  Petitioners  allege  that  a  marked  change  took 
^Anc^^ut  place  in  1828.  We  can  learn  what  did  take  place 
StVSlSiter!*^  a*  that  time,  by  seeing  bowmen  acted  at  that  time. 
It  is  said  that  the  Dam  was  raised,  a  foot  to  a  foot 
and  a  half,  and  that  its  influence  then  reached  Wayland.  Yet 
Nathan  Barrett  [p.  96]  testified  that  no  change  has  been  made 
in  Barrctt^s  Bar  since  1815.  And  contemporaneously  with  this 
alleged  great  rise  of  the  water,  it  was  found  necessary,  at 
that  place, — ^over  which,  previously,  they  had  habitually 
boated, — to  cut  down  the  bar,  in  order  that  boats  might  pass  over 
it  freely.  Such  a  fact  is  of  more  value,  for  purposes  of  evidence, 
than  any  amount  of  oral  testimony. 

Su'caST^  The  Respondents  held  that  they  were  not  bound  to 
^s"ds  S  al  wiswer  these  allegations.  But  they  now  presented 
STiherewwno  their  owu  casc.    It  was 

SlSll5i?w.  **"•  I.  Thut  in  1798  there  was  no  raising  of  the  Dam. 
By  ^^  the  Dam"  they  meant  the  whole  obstruction  tending  to 
hold  back  the  water.  Whether  or  not  they  had,  as  they 
believed,  explained^  consistently  with  their  own  case;  the  testi- 
mony thus  far  commented  upon,  they,  at  all  events^  affirmed 
that,  in  point  of  fact,  the  Dam  was  not  raised  in  1798. 
Could  the  Boppiy  Where  the  water  is  even  with  the  top  of  the  Dam, 
S?*'SdS?%toi;  there  is  still  left,  from  the  Corner  Bridge,  a  fall  of 
this  STw.  t^  about  a  foot,  from  the  influence  of  the  Pordway. 
dSfei^n^iSeif  In  1793,  it  had  been  shown  by  the  petitions  and 
'''^^'' '  Council  Recordsofl793^,[AppendixI(9)to(12)], 

and  the  testimony  of  Theophilus  Manuuig  [p.  169],  the  Ford  way 
was  cut  down  lower  than  before.  It  was,  therefore,  higher  than 
at  present,  and  the  fall  there  greater.  The  Pond  thus  extend- 
ing, at  that  time,  no  further  back,  at  le^sl;,  than  now,  could 
it  be  supposed,  especially  considering  tlie  amount  of  water 
required  by  the  rude  contrivances  for  obtaining  power  in  mills 
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in  the  olden  time,  that  the  Dam  was  substantially  lower  than  at 
present  ? 

Proof  from  the  ^"^  ^^^®  Respondcnts  did  not  stop  here.  Theophi- 
tiy^'to  ih*'^:  Ills  Manning  [p.  169]  said  that,  as  long  ago  as  he 
cfentfuiuug-miu.  ^^^^j^  recollect,— Certainly  ten  years  before  the 
Middlesex  Canal  was  thought  of, — there  stood,  on 
the  present  site  of  Deacon  Faulkner's  Factory,  a  fulling  and 
clotlting  mill,  which  was  an  old  mill  when  he  first  heard  of  it, 
and  which  was  connected  with  certain  legends  about  the  Salem 
Witchcraft.  He  sard  that  in  1784,  Deacon  Sprague  widened 
and  deepened  the  race-way  to  that  old  mill,  and  that  that  was 
the  same  race-way  now  leading  to  Faulkner's  Mill.  He  testified 
tliat  it  was  deepened  previous  to  the  building  of  the  Canal,  and 
that  it  has  since  remained  the  same.  The  Respondents  had.^ 
before  the  Committee,  the  measurements  of  that  race-way ;  and 
it  would  be  found  by  referenoe  to  the  plan  [Plate  IV]  that  the 
bottom  of  the  entrance  to  the  Canal  averages  two  and  a  half 
feet  below  the  top  of  the  bolt.  That  the  depth  of  this  race-way 
had  not  been  altered  since  1784  was  the  concurrent  testimony  of 
all  the  witnesses  upcm  that  point.  If  there  had  been  any  change, 
it  miist  have  been  against  tlie  Respondents,  from  the  water  wear- 
ing away  the  gravel  of  tlie  bottom.  The  measurements  of  Mr, 
Nixon  [p.  296]  were  not  at  all  concurrent,  in  regard  to  the  place 
of  the  experiment,  with  those  taken  for  the  Respondents,  and 
could  not,  of  course,  at  all  contradict  them.  Now  must  not  the 
bottom  of  the  Canal  have  been  at  least  three  feet  below  the  top 
of  the  Dam  ?  Would  the  Committee  believe  that  the  bottom  of 
this  race-way  was  but  six  to  eight  inches  below  the  top  of  the 
Dam  ?  Undoubtedly,  more  water  was  required,  at  that  time, 
to  carry  on  those  old-fashioned  mills,  than  is  now  needed,  with 
the  economy  contrived  by  modern  invention,  to  supply 
Deacon  Faulkner's  Factory.  When  Mr.  Manning  first  knew 
that  race-way,  it  was  four,  five,  or  six  feet  wide.  Its  width  is 
now  twelve  feet.  The  depth,  of  course,  in  order  to  a  competent 
supply  of  water,  needed  to  be  greater  in  proportion  to  the  de- 
crease of  width.  These  facts  were  controlling,  to  show  that  the 
Dam  of  1798  was  not  raised.  Had  it  been  raised,  the  exis- 
tence of  that  mill  where  it  had  then  stood  for  half  a  century, 
would  have  been  utterly  unaccountable. 
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FiMh  boajdP  on,  And  88  regarded  the  flasli  boards,  it  would  be  re- 

prerious  to  Vi96.  °  ' 

mcmbered  that  Tlieophihis  Manning  [p.  169]  testi- 
fied that  on  one  occasion  lie  saw  the  flash  boards  ou  the  top  of 
the  old  Dam  previous  to  1798. 

^^no*?Sii35i  iS  II-     ^*^  ^^^  ^^^  ^^  raised  in  1828. 

1828. 

SS?*cmi?roiihrg  Not  only  was  there  no  proof  of  any  increase  of  the 
^l^imT  height  of  the  Dam  in  1828,  but  the  Respondents 
liad  affirmatively  proved  the  contrary.  They  had 
brought  the  men  who  had  control  of  the  Dam  before  1828, 
and  those  who  had  the  control  of  it  after  1828 ;  and  unless 
these  men  were  deliberately  perjured,  it  was  certaiu  that  tltere 
was  no  change  made  in  its  height  at  that  time. 
And  by  adjacent  Thcy  had  brouglit  men  who  had  owned  the  land 
S^nCTJ'°*"'*o*f  bordering  upon  this  Mill-pord,  and  from  that  Pond 
nflftdowaaboTe.    ^jp  ^^  ^jj^j  j^^^  Coucord,  — men  of  as  high  standing 

as  any  who  had  appeared  before  the  Committee, — who  testified, 
contrary  to  their  own  interest,  that  for  forty  years  past  there 
had  been,  so  far  as  they  could  recollect  in  reference  to  their 
lands,  no  change.  Here  was  the  testimony  of  the  farmers  lower 
down  the  stream,  against  those  above.  Mr.  Thomas  R.  Bar- 
rett [p.  244],  testified  to  this  effect.  Mr.  Calvin  Rogers  [p. 
222],  owning  the  land  immediately  on  the  Pond,  himself  sixty 
years  old,  and  who  had  never  lived  elsewhere,  gave  the  same 
testimony.  The  Dam  could  not,  possibly,  have  been  raised 
in  1828  without  his  knowledge.  His  evidence  was  worth  that 
of  an  acre  of  men  living  twenty  miles  above.  Mr.  Pollard 
[p.  242],  who  had  always  lived  by  the  Ford  way,  testified  that 
in  1822,  a  remarkably  dry  season,  he  saw  a  rock,  near  his  land, 
for  the  first  time,  that  he  did  not  see  it  again  till  1833  or  '35, 
that  he  watched  to  see  whether,  in  a  season  corresponding  to 
that  of  1822,  this  rock  would  again  appear,  and  that  in  1846  or 
'47  he  did  again  see  it. 

^<f"af  ?he  Messrs.Wilson,[pp.  265  and  269], Oolson,  [pp.251, 
SSi.  253,  and  273],  and  Deacon  Faulkner,  [p.  276], 

had  known  that  place  from  early  in  this  century  to  the 
present  time ;  they  had  been  the  parties  interested  in  know- 
ing what  was  (^one  at  those  Mills ;  two  of  them  had  the 
management  of  the  works   during  the   time  of  the  alleged 
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raising ;  another  uses  a  stream  of  water  dependent  on 
the  height  of  the  Dam ;  they  were  men  of  unimpeachable 
character ;  they  could  not  be  mistaken  ;  except  Deacon  Faulk- 
ner, they  had  no  interest,  whatever,  dependent  upon  the 
question  ;  Wilson  and  Colson  built  the  Dam  ;  and  the  testimony 
of  these  men  was  utterly  conclusive  that  it  was  not  raised  in 
1828. 

Proof  from  the  '^'*®  ^^^^  proof  of  the  cqual  height  of  the  Dams  of 
KfltrTthe  ri^k  1798  aud  1828  was  the  bolt  placed  in  a  rock  in  the 
inthePoud.  Pond,  and  used  to  regulate  the  height  of  the  water. 
The  Complainants'  testimony  in  regard  to  the  bolt- 
hole  in  the  same  rock,  alleged  by  them  to  have  contained  the 
original  bolt,  would  not  trouble  the  Committee  for  a  moment. 
It  had  been  shown  to  bo  an  inch,  or  an  inch  and  a  half,  higher 
tlian  this  bolt.  The  bolt  was  identified,  as  that  regulating  the 
height  of  the.water  previous  to  1828,  by  the  testimony  of  Col. 
Baldwin,  [p.  154],  who  ordered  its  insertion,  Mr.  Wilson,  [p. 
266],  who  put  it  in,  Mr.  Colson,  [p.  273],  who  saw  Mr.  Wilson 
upon  the  rock  when  he  put  it  in,  Deacon  Faulkner,  [p.  276]. 
who  has  used  the  bolt,  as  a  regulator,  from  that  time  to  the 
present,  and  the  deed  to  Mr.  Francis  Faulkner  [Appendix 
M].  No  case  could  be  more  decisively  established. 
JSidon~o°r  the  '^^^^^  ^'^^  ^^"^  ^^^  ^^^  raised  in  1828,  was  further 
old  penstock.  demonstrated  by  the  position  of  the  old  penstock. 
The  inspection  by  the  Committee  would  satisfy  them  that  this 
penstock  was  an  old  one.  Mr.  Wilson  [p.  265]  said  it  existed 
previous  to  1809  or '10.  He  had  seen  itused,couveyuig  water  down 
to  a  great,  old-fashioned  wheel,  and  running  a  grist-mill.  The 
mill  is  removed ;  but  the  penstock  is  still  there.  Tlie  top  of 
the  Dam,  as  it  now  stands,  is  but  twenty-two  inches  above  the 
bottom  of  the  penstock.  The  Petitioners  claim  that  the  old 
Dam  was  raised  a  foot  to  eighteen  inches.  Did  the  Committee 
believe  the  penstock  would  have  been  put  in  at  that  place,  un- 
less, when  it  was  put  in,  the  Dam  was,  substantially,  as  high  as 
now  ?  Even  with  the  present  Dam,  it  is  so  high  up  that  its  use 
has  been  abandoned,  and  a  deeper  one  constructed. 

[Recess.] 
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or'wc^waf  "^S  The  bottom  of  die  race-way  to  Faulkner's  Mill  has, 
FsuikuT.MiiL  certainly,  been  unchanged  aince  1784.  The  old 
wheel,  it  was  testified,  required  more  water  tlian  all  the  wheels 
now  in  use.  How  much  would  that  power  be  worth,  with 
a  ditch,  to  feed  it,  four  to  six  feet  wide,  and  ten  inches  to  a 
foot  in  depth  ?  Yet  the  Complainants'  tlieory  necessarily  im- 
plied  that  such  was  the  case  before  date  of  the  alleged  increase 
in  the  lieight  of  the  Dam. 
Proof  from  deptii  Thc  cntranco  to  tlie  Canal  not  only  affords  evidence 

of    entrance    to  "^ 

Canal.  ^ip^jj  this  wliolo  sulvject  matter,  from  1798  to  the 

present  time  but  gives  specific  information  upon  the  question  of 
the  raising  of  the  Dam  in  1828.  It  was  shown,  on  all  hands,  that 
the  Canal  remains,  as  regards  its  depth,  as  originally  constructed. 
Mr.  Colsou  [p.  330]  testified  that  tlie  bottom  on  the  Western 
side  is  ledge,  or  made  up  of  large  boulders  which  practically 
operate  as  a  ledge.  On  the  Eastern  side,  there  is  a  ledge,  actu- 
ally cropping  up,  in  the  bottom.  If  the  action  of  the  water 
has  had  any  effect,  it  has  been  to  deep^i  the  Canal ;  for,  this 
being  the  summit-level,  from  which  the  water  is  forced  into 
thc  Canal,  the  stream  rushes  with  great  force  whenever  the 
gates  are  opened.  Mr.  Colsou  took  the  shallowest  part  of  the 
Canal,  and  found  a  place  where  tlie  average  deptli,  across, 
was  three  feet.  Now  Mr.  Wilson  [p.  265]  testified  that  the 
canal-boats  drew  from  three  to  three  and  a  half  feet.  Were  the 
Committee  now  to  be  told  that,  when  the  canal-boats  had  the 
largest  draft,  the  dam  which  raised  the  water  at  this  place  was 
a  foot  lower  than  now  ?  Mr.  Baldwin's  measurements  [p.  310] 
were  not  taken  at  the  shallowest  point ;  and,  of  course,  counted 
for  nothing,  since  over  that  shallowest  point  the  water  and  tlie 
boats  were  obliged  to  pass.  With  boats  of  two  and  a  half 
feet  draft,  the  water  must  necessarily  have  been  kept  up  to  about 
the  heiglit  of  the  present  Dam. 

If  human  testimony,  then,  can  establish  any  point,  the  fact 
that  this  Dam  had  not  been  raised  since  1800  was  established. 

TheDa^hnfl  no    ^^^' ^^^  DaVfl^  OS  U  flOW   BXlStS^  hoS   tlO  OppreciOr 

flu^e'^lm^on  thi  *^^  mfluence  upon  the  Meadows  in  Way  land,  Sudr 
lT^l^^^:7j\  lyury,  and  Concord. 

and  Concord. 

Proof  from  ex-  ^^  proof  of  this  propositioH,  wcTC,  first,  the  experi- 
Kfgh?o?thei^  ments  made  with  regard  to  the  height  of  the 
**'•  water. 
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SglS^r^^lrt^to  ^^^  Complainants  might,  in  their  argument,  allege 
to?  dw5iDg**'?ff  agahast  the  Respondents  their  failure  to  comply 
the  water.  ^j^jj  ^.j^^  pfoposition  to  draw  off  the  water  for  the 

purpose  of  experiment  If  there  had  been  any  error  i«  the 
matter,  Mr.  Abbott  said,  it  was  his  own.  As  he  had  testified 
upon  oath  [p.  802 J,  he  had  supposed  the  Respondents* 
proposition,  for  the  experiment,  to  have  been  distinctly  refused 
by  the  Petitioners.  [See  pp.  64,  89,  Appendix  U,  and  pp.  95, 
119,  and  301.]  By  his  advice,  the  Petitioners'  proposition  in 
November  was  declined  by  his  client,  on  the  ground  that 
the  Respondents'  previous  offer  to  the  same  effect  had  been 
rejected,  and  on  the  ground  that  the  November  rains — as  had 
proved  to  be  the  case^^would  necessarily  prevent  the  success 
of  the  experiment.  Could  he  have  feared  of  its  result, 
with  the  opinion  of  such  a  man  as  Mr.  Francis  [p.  255]  to 
afford  him  confidence  ?  When,  in  Coneord,  th«  Complainants 
proposed  to  draw  down  the  water  for  three  days,  he  had  refused 
his  consen-t  unless  the  gates  should  be  kept  open  long  enough 
to  afford  opportunity  for  a  thorough  examination  and  till  the 
Petitioners  should  acknowledge,  to  tlie  Committee,  that  they 
were  satisfied.  Did  Mr.  Talbot  fear  it,  after  hearing  the  testi- 
mony of  Mr.  Francis,  the  first  authority,  upon  the  subject,  in 
the  country.  In  the  latter  part  of  August,  after  hearing 
that  opinion,  Mr.  Talbot,  had  he  possessed  the  entire  control 
of  the  Dam,  would  have  desired  a  fortnight's  experiment,  with 
the  gates  lowered  two  feet. 
Effect  of  drawing  Tlio  watcr  at  tho  Dam,  as  was  shown  by  the  testi- 

down  the  water  '  •' 

at  thei^am.  mony  of  Mr.  Colson  [pp.  251,  253,  278,],  had  been 
drawn  off  at  various  times,  remaining  down,  through  twelve 
to  seventeen  hours,  from  20  to  38  inches ;  and  it  was  seen  that 
the  most  that  can  be  thus  effected,  at  the  Fordway,  is  a  fall  of 
5^  inches.  And  from  keeping  the  gates  up,  for  any  length  of 
time,  there  results  only  a  corresponding  effect  in  raising  the 
water  to  the  same  height. 

Bxperiment  Furtlicr  I  whcu  the  water  is  held  back,  during  the 
SfthrRWer**to^be  stoppagc  of  the  miUs  above,  the  effect  is  at  once 
affecte^^  ch^y  perceptible.  On:  August  5Ui,  the  water  was  drawn 
above.  off— it  being  then  Friday  night, — and  remained 

down  till  Saturday  night.     During  Saturday,  the  water  was 
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running  down  from  the  mills  above;  and  although  the  water 
fell,  at  the  Dam,  it  did  not  fall  nearly  as  low  as  when  the 
gates  at  Billerica  were  kept  down  on  Sunday,  at  the  same  time 
that  those  upon  the  streams  above  were  closed.  This  is  con- 
clusive evidence  that  the  height  of  the  water  is  more  affected 
by  the  action  of  the  mills  above  than  of  those  below. 
^i^ren^eSS  Tliepo  was  another  series  of  experiments.  Meas- 
?«***■?*  *^int8  urements  had  been  put  in  evidence,  of  the  height 

•loncthelUver.      ^f  ^|jg  ^^^^^  ^^^^^  y^^^^^  {^^^    ^j^^    17^,^    ^^    ^j^^    23d 

of  August,  inclusive,  at  the  Pordway  and  various  points  above. 
[Appendix  P.]  From  these  measurements  it  appears  that 
there  is  no  particular  relation  between  the  state  of  the  water 
at  the  Dam  and  at  the  bridges  above,  but  that,  on  week-days, 
at  Concord  North  Bridge, — the  mills  at  Billerica  draunnff  the 
water  at  seven,  A.  M.,  and  those  above  letting  it  down  at  the 
same  time,  the  stream  begins  to  rise  in  the  morning  at  from 
eight  to  ten  o'clock.  Then,  when  the  mill-gates^  above  and 
below ^  are  shut  dovm^  there  is  a  regular  fallj  each  day.  In  the 
morning,  the  River  again  begins  to  rise.  The  stream  at  the 
North  Bridge  is  more  affected  from  this  cause  than  at  the  other, 
for  there  it  has  the  water  from  the  mills  on  tlie  Assabet.  On 
Sundays,  when  no  work  is  done  at  Billerica,  the  water  either 
remains  stationary  during  the  day,  or  falls  a  little,  and  does  not 
begin  to  rise  till  seven,  A.  M.,  of  Monday,  when  the  Billerica 
mills  are  open,  and  when,  also,  the  mills  above  are  open,  the 
one  drawing  off,  the  other  augmenting  the  stream. 

These  experiments  were  controlling  evidence  to  show  that  at 
Concord  North  Bridge  the  Billerica  Dam  does  not  affect  the 
River,  but  that  its  rise  and  fall  is  affected  by  the  flow  or 
withholding  of  water  at  the  mills  above. 
c<j^*>?""«?  ^y  In  accordance  with  these  facts  was  the  scientific  tes- 

soientiflc  testimo- 
ny* tiniony,  that  the  Billerica  Dam  can  have  no  appre- 
ciable effect  at  Concord  North  Bridge  and  Wayland.  Mr.  Francis 
[p.  255],  the  first  authority  on  the  subject  in  this  country,  and 
of  reputation  throughout  the  world,  who  had  been  up  and  down 
the  River  specially  for  the  purpose  of  forming  an  opinion  upon 
this  case,  swore  that  the  removal  of  the  Dam  would  have  no 
appreciable  effect  upon  these  Meadows.  He  said,  that  the 
popular  doctrine  of  the  "piling  up"  of  water  has  no  foundation 
in  truth.    And  he  further  testified  that  by  taking  out  the  bai-s 
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and  weeds  in  that  stream,  the  water,  at  Sudbury,  would  be 
reduced  two  feet. 

Testimony  of  Mr.  Aa<*hor  corroborating  piece  of  testimony  on  this 
Fi»tch.t.  p3ijj|.  ^g^  ^,j^^  ^^f  j(j.  Fietcher  [p.  264]. 

The  Complainants  said  that  all  they  desireed  was  a  reduction 
of  one  foot,  and  yet  the  evidence  showed  that,  without  any  alter- 
ation at  the  Mills,  the  stream  may  be  lowered  two  feet. 

buv  ^;  Sr  ^^  ^'^'  ^«*<><  *^  <Aw  property  in  good  faith  ? 

property  in  good 

He  directly  testified  that  he  did.  [P.  291.]  There 
itetiiiiony  of  ^*^  ^^  testimony  opposing  this,  except  that  of  one 
aoq*tti»u.mu.  Hill  [p.  804],  called  for  tlie  purpose  of  contradic- 
tion on  this  point.  He  swore  to  a  conversation  with  Mr.  Tal- 
bot, held  from  three  to  five  years  previous ;  and  the  moment  it 
Was  suggested  that  the  purchase  was  made  eight  years  previous, 
he  iustantly  removed  the  date  back  to  that  time.  In  answpr  to 
this  testimony,  Mr.  Talbot  replied  [p.  318],  upon  his  oath,  that 
until  long  after  his  purchase  was  made,  he  never  heard  of  such 
a  claim  against  the  privilege,  as  Mr.  Hill  testified  to  his  speaking 
of  iii  that  interview.  A  conversation  might,  perhaps,  be 
forgotten ;  but  it  is  impossible  that  a  man  should  mention  and 
converse  upon  a  matter,  loiig  before  he  had  ever  heard  of  it. 

Mr.  Hill  further  swore  to  a  conTersation  witli  Mr.  Wilson, 
which,  he  said,  took  place  at  about  the  time  the  new  Mill  was 
built,  wliich  was  only  a  year  ago.  Mr.  Wilson  [p.  318]  not  only 
swore  that  he  had  no  recollection  of  such  a  conversation  with 
Mr.  Hill,  but  that  he  was  utterly  innocent  of  any  knowledge 
of  that  which  Hill  represented  him  as  stating. 

The  Petitioners'  Tlio  Petitioners  asked  the  extension,  by  the  Legisla- 

-«lKiin  of  the  et-  r    j  r> 

«m^fiii^tio?  *^^®»  of  tlie  time  of  limitation,  fixed  by  the  Stat- 
^i^t^tA^i^i^  ute,  from  one  to  about  seventy  years,  and  the 
'Sr*^*^*'^'^  passage  of  a  dispensing  act.  - 

United  States  cases  had  been  cited,  in  which  it  is  held  that 
an  expast  facto  law  has  reference  to  criminal  law  only.  That 
is  undoubted.  But  the  Counsel  for  the  Petitioners  would  not 
•say  that  a  State  law  which  sliould  make  innocent  holders  of 
property  liable  for  the  acts  of  their  grantors,  done  years  before 
eitlier  their  purchase  or  the  passage  of  the  act,  would  be  either 

'41 
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just  or  constitutional.  Nor  would  they  claim  that  a  law  repeal- 
ing the  general  Statute  of  Limitation  in  a  special  case,  after  it 
had  attached,  would  be  supported,  on  authority,  or  on  the 
reason  of  the  thing.  None  of  the  cases  cited  applied,  in  the 
slightest  degree : — the  Complainants'  proposition  was  not  sus- 
tained, nor  could  it  be,  till  supported  by  entirely  different  au- 
thority. 

piI)vidlS!?J?)fthi  ^^  matters  not  how  improvident  the  legislation 
S2?'iimlJteriIu'  wiV  h^v®  been.  The  property  has  passed  into  the 
Ii*inSSntpwI  hands  of  an  innocent  purchaser.  The  cases  cited 
ThT'Jei.irwi  ac-  by  thc  Petitioners'  Counsel  did  not  at  all  touch 
litSro  troow^  this.  Were  the  proposed  law  enacted,  it  would 
uncont  tut  on-    ^^^^^^  Q^jy  ^{jj  ^jj^  Suprcmc  Court  could  pass  upon 

it ;  for  it  must  then  be  declared  unconstitutional.  The  Legis- 
lature, some  years  since,  passed  an  Act  autliorizing  the  erection 
of  a  dam  on  Merrimac  River,  and  made  a  provision,  under  that 
Act,  that  a  fish-way  should  be  constructed.  The  fish-way  was 
made,  but  no  fish  ever  went  up  it.  The  Legislature  ordered 
the  construction  of  another  fish-way,  and  fixed  a  heavy  penalty 
to  be  paid  by  the  Essex  Company,  the  proprietors  of  the  dam, 
for  a  neglect  of  compliance  with  the  order.  The  Company  re- 
solved not  to  obey  the  law,  and  were  indicted  for  the  refusal. 
The  question  was  carried  to  the  Supreme  Court,  and  that  Court 
iinani'mously  declared  the  Act  unconstitutional. 

The  Petitioners  propose  the  passage  of  a  law  requiring  the 
present  mill-owners  to  pay  what  the  Middlesex  Canal  Company 
should  have  paid  seventy  years  ago.  The  statement  of  the 
proposition  is  its  sufficient  answer. 

The  TO  owd  -^^^  supposing  the  Legislature  possessed  the  power. 
enactments  un-  Would  they,  cvctt  thctt,  upou  any  principle  of  jus- 
tice, pass  a  law  providing  that, — after  the  lapse  of 
seventy  years,  and  after  the  property  has  passed  into  the  hands 
of  new  and  innocent  purchasers,  when  the  Meadow-owners  have 
all  this  time  remained  quiet,  have  done  nothing,  and  have  asked 
for  nothing,  when  the  Middlesex  Company  is  dead, — these  al- 
leged ancient  damages  shall  be  paid  by  the  present  Proprietors? 
Let  the  rights  of  Lct  Hot  the  Legislature  make  special  laws  for  a 
kft  to'^^neJii  particular  case,  but  enactments  for  the  benefit 
'Sl'^ti^  tribal  of  all.  If  the  example  of  1793  was  wrong,  let  it 
°*^'  not  be  followed  now.      Let   the  parties  be  left 

where  they  were  found, — left  to  settle  their  rights  by  the  laws 


1860.J  HOUSE— No.  100.  835 

of  the  land,  before  the  tribunals  which  those  laws  provide  for 
the  settlement  of  rights. 


Argument  in  behalf  op  Messes.  Faulkner. 

^^^^'f^iS/  Mr.  Preston,  in  behalf  of  Messrs.  Faulkner,  desired 
of^B.Fauik.  |.Q  ^yj  ^ijg  attention  of  the  Committee  to  a  single 

point. 
M^«'FaS[k!;e?  ^ndcT  the  Act  of  1798,  the  Middlesex  Canal  Com- 
aflrmandiMting  ^^^^  ^^j.^  authorizcd  to  buy,  sell,  purchase,  and 

hold  certain  real  estate,  and  certain  water  rights, 

growing  out  of  their  Canal.  In  1825,  in  pursuance 
of  that  right,  they  made  a  warranty  deed  [Appendix  M]  con- 
veying, to  Francis  Faulkner,  certain  real  estate  bordering  upon 
the  margin  of  the  Dam.  Tlic  water  right  appertaining  to  the 
estate  is  that  which  gives  the  real  value  to  the  grant.  For  that 
conveyance,  the  Messrs.  Faulkner  paid  a  full  consideration,  at 
the  time,  which  consideration  passed  to  the  Middlesex  Canal 
Company,  who  received  the  benefit  of  it.  It  would  not  be 
questioned  that,  at  that  time,  the  Dam  and  Canal  were  supposed 
to  be  permanent  structures,  as  permanent  as  any  in  the  world, 
and  that  all  rights  in  any  way  affected  by  them  were  upon  that 
basis  of  permanency.  From  that  day  to  this,  the  Messrs. 
Faulkner  had  been  in  possession  and  exercise  of  the  full  right 
thus  obtained.  There  could  be  no  doubt  that  the  purchase  was 
a  firm  and  lasting  one. 

The  Petitioners  '^^^^  Petitioners  ask  the  provision  of  some  method 
?J^Tthe*righte  by  which  that  right  may  be  interfered  with.  They 
of  innocent  par-  ^^^^^  ^ij^j.^  ^y  Tcasou  of  the  forfeiture  of  the  rights 

of  the  Canal  Company,  grants  given  by  them,  while 
in  existence,  for  a  full  equivalent,  are  to  be  taken  away  and 
destroyed.  No  proposition  of  a  more  fearful  and  startling 
nature  could  come  before  the  Committee.  They  would  be  slow 
to  recommend,  to  the  Legislature,  any  action  which  would 
injure  these  innocent  parties.  The  questions  involved  were 
most  serious  ones,  and  should  at  once  be  passed  over  to  the 
Courts  of  the  Commonwealth,  as  the  proper  tribunal  for  their 
determination. 

Adjourned  to  9.30,  A,  M.,  of  Wednesday,  December  21st. 
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FOURTEENTH    DAY. 

Wednesday,  December  21st. 
The  hearing  was  resumed  at  9.30,  A.  M.,  of  Wednesday, 
December  2l8t. 

Argument  in  Behalf  of  the  Petitioners  * 

^mJUflTl'/Z}  ^^-  Mellen  proceeded  to  the  closing  argument  in 
o/^i^e  KHiurn^  jj^^alf  of  tho  Petitioners. 

'^tht'^^n.  If  the  decision  should  be  adTerse>  to  the  Resp(»h 
j55?s2!S?SS^  den4«,  the  Committee  would  have  tiie  aatasTactiQa 
'^^'  of  knowing  tliat  every  position  andargument  wliicb 

could  be  adduced  on  that  side  of  the  controversy 
had  been  presented  by  the  Respondents'  Counsel.  But  il  oould 
not  but  be  perceived  tlmt  much  of  the  evidence  submitted  by 
the  Petitioners  had  been  entirely  overlooked  by  the  defence. 
The  coinin!ttee»g  ^hc  Committeo  had  before  them^— as  evidence  upoa 
S>r°'rf**"7h;  which  the  Petitioners  much  relied^-— what  they  had 
JhS^dTteriofSd  themselves  seen, — a  range  of  meadows,  extending 
conditioa.  ^^^^  ^,^  boundary  of  Pramingham  to  tlie  Pordway 

at  Billeriea, — a  distance  of  some  twenty  or  thirty  miles, — vary- 
ing, in  width,  from  some  rods  to  a  mile  and  a  half, — which  un- 
controverted  testimony  showed  to  have  been,  formerly,  fertile 
and  valuable,  and  which,  as  tlie  members  of  tlie  Committee  had 
personally  observed,  are  now  fast  approaching  a  state  of 
inability  to  produce  any  thing  but  coarse  and  worthless  grasses. 
This  deteriora.  Those  Mcadows,  which,  as  an  early  bistorrian 
brthTeret^tiJS  described  them,  were,  at  the  time  of  the  settlement 
BiiieiiJa.^"'  **  of  Sudbury,  covered  with  tall  and  valuable  grasses 
waving  in  the  wind,  have  been  destroyed,  almost  exclusively 
by  the  erection  of  tlie  Dam  at  Billeriea. 

*  The  abstracts  of  the  argaments  of  Counsel  have  been  made  as  brief  as  was 
consistent  with  the  expression  of  all  the  points  presented.  Details  of  evi- 
dence are  not  epeated;  references  being  given  to  the  page  on  which  the 
testimony  of  each  witness  may  be  found. 
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'S^y^'^tZ^?he  Th®  Respondents  denied  that  any  of  the  dama 
SSd/^  bew  erected  at  Biilerica  have  been  raised  higher  then 

that  of  1798. 
S?n  rSSS  thi^  The  Petitioners  claimed  that  the  Dam  of  1828,  with 
ty^ight  iach<«,^  ^1,^  eleven-inch  flash  boards  upon  it,  is  thirty^seveu 
or  tliirty-eight  inches  higher  than  the  Dam  existing  there  be- 
fore 1798. 

S?  "pwmanen^  ^^  *'^^®  discussirfn,  it  was  quito  material  to  re- 
sfcruetare.  member  the   distinction  between  the  permanent 

Dam  and  the  temporary  flash  boards  and  other  structures  built 
Th«  yearly  re-  ^^P^^^^  ^^^  permanent  Dam.  The  flash  boards  were 
S2h^boa*I-d8,*?S  washed  off,  every  Winter,  and  were  restored  in  May, 
^ed  to  ^dwTn  June,  or  July,  after  the  Spring  freshets  had  passed, 
themeadowa.  rpj^jg  periodical  rcmoval  of  tlie  flash  boards  would 
drain  off,  over  the  permanent  Dam  and  through  the  fish-way, 
the  great  mass  of  water  from  the  Meadows  above. 

The  burden  of  proof  was  upon  the  Petitioners ;  and  they 
were  ready  to  assume  it. 

SSJt  ™  thS  What  was  the  comparative  height  of  the  Richard- 
RiiouMrdsoaDam?  g^u  Dam,  and  that  of  1798  ? 

JSSathSl?^  Man^  ^^  *^^®  tcstimony  of  Jonathan  Manning  [p.  76], 
°*°«'  there  was  not  his  opinion  only,  but  a  detail  of  facts 

sufficient  to  satisfy  any  man,  that  the  Dam  was  raised  in  1798. 
Had  he  said  that  he  took  admeasurements,  and  should  be, 
at  the  end  of  half  a  century,  detail  them,  there  would  not  liavei 
been  ground  for  as  much  confidence  in  his  statements  as  in 
those  which  he  had  now  given  as  a  practical  man.  His  testi- 
mony directly  proved  the  raising  of  the  Dam  in  1798,  and  sub- 
stantiated  the  statement  by  the  fact  of  the  simultaneous  raising 
of  the  water  in  the  Canal  (attested  by  the  greater  size  of  timber 
which  could  be  floated  in  it),  and  the  rise  of  the  Pond,  which 
drove  further  back,  upon  the  land,  the  workmen  engaged  in  tlie 
yard  adjacent. 

Alleged  former  Boats  drawing  3^  feet  of  water  were  used,,  ia 
?hS%an?^";lS  the  Canal,  on  the  West,  but  not  on  the  East 
Srofthe'iS^JJ  side  Of  the  River.  Wilson  [p.  265],  went 
'^^'  there  in  1803.    He  did  not  say  where  the  boats 
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drawing  S^  feet  of  water  were  used.  It  could  not  have 
been  on  the  East  side,  for  tlie  concurrent  testimony  showed 
that  the  top  of  the  mitre-sill  on  the  East  side,  as  ascer- 
tained by  Nixon  [p.  184],  is  39  or  40  inches  below 
the  top  of  the  flash  boards,  when  the  water  is  running  5 
inches  over  the  flash  boards,  while  on  the  West  side,  the  water 
on  the  mitre-sills  was  5  feet  7|  inches  deep.  Measuring  on 
that  side,  at  intervals  of  ten  feet,  he  found  the  depth  varying 
from  6  feet,  6|  inches,  to  5  feet  8  inches,  with  an  average  of  5 
feet  11  inches.  If  the  Dam  in  1798  had  been  as  high  as  the 
present  Dam,  the  Canal  would  have  floated  boats  drawing  6^ 
feet  of  water. 

Mr.  Butler  said  that  Mr.  Nixon's  measurements  were  not 
taken  at  the  same  mitrc-sill  with  those  of  Mr.  Avery  or  Mr. 
Colson. 

Mr.  Mellen. — There  are  only  two  mitre-sills  on  the  West 
side ;  and  Wilson  said  the  mitresill  he  put  in  was  there,  stilL 
The  Dam  of  1798  ^^^  passing,  it  was  to  be  observed  that  the  Dam  of 
m^«/eH'«.''with'  1798,— a  figure-4  dam,— was  used,  for  two  or  more 
out  Hash  boards,  years,  without  any  flash  boards,  and,  probably  so 
used  till  the  time — or  about  the  time — when  the  Canal  was 
opened  on  the  East  side  of  Concord  River.  And  the  cap-sill  of 
that  Dam,  now  plainly  to  be  seen,  is  26  or  27  inches  below  the 
top  of  the  present  flash  boards,  and  16  inches  below  the  top  of 
the  present  stone  Dam. 

Height  of  Dam  "^^^  Pctitionors'  positiou  in  relation  to  ^he  height 
ushA'^b^m^:  of  the  Dam  of  1798  was  further  established  ^by 

uremento.  Oq|      q^^j^j    ^^^^^    ^^^      jy^^    jgg^  ^ud    188],    Mr. 

Warren  Nixon  [pp.  184,  189,  and  296],  and  Mr.  James  R. 
Faulkner  [p.  289],  who  found  the  highest  part  of  the  old 
Dam  26  to  27J  inches  below  the  flash  boards  of  the  present 
Dam,  Mr.  Nixon  ascertaining  it  to  be  16|-  inches  below  the 
top  of  the  present  stone  Dam.  Deacon  Richard  Heard  [p.  164] 
found  the  water  on  Saddle  Rock  from  20  to  28  inches  higher 
than  before  1828. 

TheprpBentDam  It  was  thus  Settled,  without  controvcrsy,  that  the 
wgherfhalTthS  ^^m  of  1828  is  26  inches  above  the  cap-sill  of  that 
jta^ding  prior  to  ^f  j^gg      j^^^^  ^^  ^j^jg^  ^j^^  incrcascd   height,   of 

amounting  to  a  foot,  of  the  Dam  of  1798  over  that 
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which  preceded  it,  and  it  would  be  seen  that  the  present  Dam 
exhibits,  in  all,  an  addition  of  37  or  38  inches  to  the  height  of 
the  Dam  as  it  stood  prior  to  1798. 

Testimony  of  "^^^^^  ^^^  furthor  Confirmed  by  the  testimony  of  Mr. 
TiM«phii«sM*n.  Theophilus  Manning  [p.  169],  as  to  the  depth  of 
water  in  the  Canal.  He  began  to  work  there  in  1794. 
In  1805,  after  the  opening  of  the  Canal  on  the  East  side  of  Con- 
cord River,  it  was  found  necessary  to  put  something  upon  the 
Dam, — a  structure  called  .a  figure-4, — about  1^  feet  high,  in 
order  to  obtain  sufficient  water  in  that  part  of  the  Canal,  there 
being  a  ledge  there  which  made  the  level,  on  that  side,  1|  feet 
higher  than  upon  the  West.  Mr.  T.  Manning  was  present  while 
the  Dam  of  1798  was  in  process  of  construction,  and  remained 
there  till  1806 ;  and  his  recollection  was  confirmed  by  the 
detail  of  facts  concerning  the  height  of  water  in  the  Pond  and 
at  the  Fordway. 

Mr.  Butler  cited  the  testimony  of  Jonathan  Manning  [p. 
76],  in  regard  to  the  structure  which  he  helped  to  build. 

Mr.  Mellen  replied  that  the  structure  to  which  Mr.  Jonathan 
Manning  testified,  was  not  a  "  figure-4,"  but  a  "  figure  dam," 
such  as  is  familiarly  known  to  every  person  familiar  with  the 
subject  of  dams ;  while  Theophilus  Manning  testified  that  the 
figure-4  was  framed  into  the  top  of  this. 

Further  tegtimo-  '^^^^  Couuscl  procccded  to  detail  the  confirmatory 
olthem.m!'^^^^  evidence,  upon  this  point,  of  Charles  Coburn  [p. 
175]  Abiel  Saunders  [p.  84], — who  thought  that 
in  1814  there  were,  on  the  Dam,  timber  from  4  to  8  inches  high, 
and  flash  boards  of  6  to  8  inches,  making  in  all,  15  or  16  inches 
above  the  cap-sill  of  1798, — there  being  now  the  best  reason  to 
believe  that  in  1814  this  structure  amounted,  in  all,  to  15^^ 
inches,  which  corresponds  very  exactly  with  Saunders'  testimony, 
— and  Daniel  Wilson  [p.  265],  not  a  slow  witness  for  the  Respon- 
dents, whoso  evidence  in  regard  to  the  draught  of  the  canal-boats 
the  Counsel  had  previously  explained,  and  whose  opinion  that 
the  structure  on  top  of  the  permanent  Dam  was  30  inches  high, 
was  a  very  evident  mistake. 

ReasoM  of  foil-  ^^^®  ^^^7  ^^^^  ^^  ^^^^  controvcrsy,  which  has  been 
opj^^^n^^,  tried  upon  its  merits,  was  that  brought  by  David 
^^  M»drfte*«  Baldwin,  against  the  Proprietors  of  the  Middlesex 
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Canal,  in  1809.  And  it  would  be  remembered,  by  those 
graduates  of  Hanrard  College  who  were  under  the  instruc- 
tions of  Professor  Farrar,  tliat  he  was  accustomed  to  comment 
on  the  decision  upon  the  merits,  in  this  case,  as  in  contradic- 
tion of  the  principles  of  hydrostatics.  Nor  had  the  full  efTect 
of  the  Dam  at  that  time  been  felt ;  as,  so  soon  after  the  erection 
of  such  structures,  they  never  are.  The  wat^r  percolated 
through  the  banks  of  the  Canal,  to  such  an  extent  as  to  destroy 
farms  on  its  line,  as  testified  to  by  Tbeophiliis  Manning  [p. 
169].  Stevens  ts.  The  Proprietors  of  the  Middlesex  Canal^ 
12  Mass.  466. 

IiSS*ofthJflS  ^P  ^  1825,  tke  fish-ways  were  open,  which  had 
^>'-  thus  far  acted,  in  connection  with  the  yearly  disap- 

pearance of  the  flash  ^boards  before  the  ice,  to  drain  the 
Meadows. 

At  the  erection  of  the  Dam  of  1828, 16  inches  of  the  tempo- 
rary dam  was  replaced  by  a  solid  structure.  To  say  that  the 
effective  height  was  not  increased  by  this  substitution  of  a  per- 
manent structure  for  one  which  permitted  the  drainage  of  the 
Meadows  during  a  part  of  the  year,  was  the  merest  absurdity. 

[Recess.] 


the  AcrJSHifii^  ^r-  Butler  cited  Massachusetts  Special  Laws,  of 
£S;^fon*SSaf  1821,  ch.  70,  by  which  the  Proprietors  of  the  Bil- 
cord  ftiTer.]  lerioa  Dam  were  required  to  keep  open  a  fish- way  in 
the  Dam ;  and  eh.  ^9  of  the  Laws  of  Massachusetts, 
of  1836,  repealing,  so  far  as  they  related  to  or  affected  the  propri- 
etors of  mills  on  the  Concord  River,  all  anteced'Ont  laws  imposing 
Hie  obligation  of  tl^  miaintenaneo  of  fish-ways. 

^■w*"""  ^'  ^^'  Mbllbn  continued. 

?i9i»peiiiiiadk.  The  Bespottdonts  founded  an  argument  against  the 
Petitioners'  statement  of  the  height  of  the  Dam, 
before  1828,  upon  the  alleged  fact  that  the  penstock  was 
24|  inches  below  the  top  of  the  bolt,  afiirming  tliat,  if  the 
Complainant's  theory  as  to  the  height  were  correct,  this 
penstock  could  not  convey  water  to  drive  the  mill  for  which, 
it  was  said  to  have  been  employed.    Mr.  Baldwin   [p.  310] 
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found  the  lower  part  of  that  penstock,  taking  the  end 
where  the  planks  were  kept  in  place ^  1,64  feet  below  the  bot- 
tom, and  2.21  feet,  or  26^  inches,  below  the  top,  of  the  flash 
boards  of  the  present  Dam.  These  are  11  inches  high;  and 
this  would  make  the  bottom  of  the  penstock  very  nearly  on  a 
level  with  the  solid  dam  of  1798.  The  figure-4  and  flash 
boards  which  were  on  whenever  that  penstock  was  used,  were, 
as  testified  by  Saunders  [p.  84],  16  inches  in  height,  from 
about  the  year  1804  to  1819.  Now,  that  penstock  was  built 
about  1805,  and  certainly  after  1798 :  no  man  testified  that  the 
great  wheel  which  it  supplied  with  water  stood  there  before 
that  date.  Golson's  measuremients  of  the  penstock  [p.  273] 
made  it  just  2  inches  from  the  level  of  the  top  of  the  Dam  of 
1798.  It  would  be  set  as  high  as  possible,  in  order  to  carry  the 
large  overshot  wheel. 

A  member  of  the  GoiBtfiTTEE  suggested  that  it  was  not  im 
overshot  wheel. 

Mr.  MsLLEaf  replied  that  the  supply  of  water  #ould  have  been 
ample,  whatever  kind  of  wheel  might  have  been  used.  16 
iaches  on  the  top  of  the  Dam,  the  lieight  of  water  when  at 
the  level  of  the  flf^h  boards,  would  es^eed,  by  2  inches, 
the  height  required  to  fill  the  penstock.  The  12  inches, 
depth  of  water  in  the  j^nstock  when  the  water  was  level  with 
the  figure-4,  would  be  suflBcient.  5|  inches  water  in  the 
penstock  would,  beyond  question,  drive  the  wheel  of  the  Grist- 
mill, which  had  the  first  right,  that  of  tlie  Clotliiers'  Mill  being 
second.  The  raceway  to  the  Clothiers'  Mill  was  widened,  by 
Sprague,  from  4  or  5  feet  to  6  feet  wide,  it  being  8  feet  deep, 
below  the  top  of  the  flash  boards,  and  in  1815  or  '16  it  was  made 
12  ft.  wide,  but  no  deeper.  The  Canal  Company  owned  botli 
rights,  and  used  one  or  the  other  of  these  mills,  as  served  their 
convenience. 

Respondents'  ar-  -^^  ^  ^^  argument  derived  from  the  depth  of  the 

SJir'of  SS?.  race-way  of  Faulkner's  Mills :  there  are  two  race- 

SrtwSiigf*''^*  ways  there.     Whether  they  are  of  the  same  level, 

or  not,  the  Counsel  was  unable  to  state. 

42 
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Mr.  Butler  stated  that  the  measurements  at  the  race-way 
were  made  above  the  guard-gates,  where  no  division  exists. 

d?nt'«  ^J^ril  ^^'  Mellen  accepted  the  suggestion  of  Mr.  Butler. 
mSl^not  made  ^^^  ^  ^'^  *'^®  experiments  which  had  been  tried  at 
bJth  partiS!"  *^  the  Mill,  he  objected.  They  had  not  the  sanction 
of  both  parties  to  the  case.  They  were  not  takenby  men  Upon 
whom  the  Petitionei*&  could  rely. 

improTident  leg-  ^^^  Rcspoudents  denied  that  the  Petitioners  had 
ciiai"  Charted!  shown  auy  injury  received,  by  them,  from  the  Dam. 
SJmSXS^wd^^  They  asked  why  the  Complainants  did  not  seek  for 
n?wdSi^iJ!^  redress  in  the  courts  of  law.  The  answer  was, — 
couru.  because,  through  most  improvident  legislation — by 

accident,  not  through  negligence, — the  Petitioners  have  lost 
their  remedy.  A  statute  was  enacted,  in  1793,  authorizing  the 
Middlesex  Canal  Company  to  take  the  Dam,  and  use  it,  on  certain 
terms.  They  took  the  Richardson  Dam,  which,  including  the 
flash  boards,  has  since  been  raised  thirty-eight  inches  higher  than 
it  then  stood.  The  Respondents  say  the  Petitioners  fail  because 
they  do  not  base  their  claims  upon  justice.  But  the  ground  upon 
which  these  unsuccessful  suits  have  been  decided  was,  that,  in 
consequence  of  the  provisions  of  the  Charter  of  the  Canal  Com- 
pany, no  suit  could  be  brought  at  Common  Law,  to  abate  the 
nuisance.  The  Petitioners  called  on  the  Proprietors  of  the 
Canal,  for  their  damages,  and  an  assessment  of  them  by  a  jury, 
and  were  told  that  the  Charter  limited  the  time  of  claim  for 
redress  of  wrong,  to  one  year  from  the  date  of  tlie  injury,  and 
that,  in  the  eye  of  the  Law,  the  damage  was  done  when  the  per- 
manent dam  was  completed,  although  it  could  be  proved  that 
the  injury  was  not  actually  suffered  until  after  the  expiration  of 
the  year.  Heard  vs.  The  Proprietors  of  the  Middlesex  Canaly  5 
Metcalf,  81.  Each  addition  to  the  Dam,  whether  solid  or  tem- 
porary, was  made  without  notice  to  the  owners  of  the  Meadows; 
and,  had  they  had  such  notice,  the  damage  could  not  have  been 
proved  to  have  reached  a  distance  of  twenty-four  miles  up  the 
stream,  within  a  year  after  the  addition,  especially  if  the  Canal,  as 
appeared  from  the  testimony  of  Theophilus  Manmng  [p.  169], 
was,  in  the  dry  season,  using  most  of  the  water  of  the  River, 
while  the  Mills  consumed  the  remainder.  If,  the  next  year, 
the  parties  injured  applied  to  the  Court  of  Sessions,  having 
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made  a  demand,  of  the  Canal  Proprietors,  for  damages,  and 
having  given  twenty  days'  notice,  there  were  only  two  or  three 
sessions  of  that  Court  each  year,  and  if,  by  any  accident,  a  year 
from  the  erection  of  the  Dam  had  expired,  by  one  day,  the 
remedy  was  forever  lost. 

From  1827  to  ^^^^j  ^^^^  the  crcatiott  of  the  County  Commission- 
iSSidTn  Shteh  ers,  in  1827,  there  was  no  Court  of  Sessions,  and, 
tose«kr«dre8B.  conscqueutly,  no  remedy,  until  1840;  since  the 
passage  of  one  year  from  the  erection  of  the  Dam  of  1828  was 
a  bar  to  recovery,  while  no  Court  existed,  during  the  year,  in 
which  the  injured  party  could  seek  redress.  In  1856,  David 
Heard  brought  his  action  against  Charles  P.  Talbot,  and  others 
7  Gray's  Rep.,  113,  where  the  Court  decided  against  him  oa 
the  ground  that  the  Charter  of  the  Middlesex  Canal  was  not 
yet  declared  forfeited. 

The  Chairman  suggested  that  the  Courts  had,  substantially, 
considered  that  the  injury  had  accrued  before  the  year  had 
expired;  for,  otherwise,  there  would  have  »been  no  remedy 
afforded,  and  the  law  would  therefore  have  been  unconstitu- 
tional. 

Mr.  Mellek  said  that  the  Court  had  not  held  the  charter  to 
be  unconstitutional. 

flJwagT^to  hi  The  Respondents,  denying  that  any  injury  had  re- 
SaS'SalhJ'n^  sultcd  from  the  Dam,  attributed  the  damages  to 
Si^stolSS"*"**''  the  Meadows,  in  considerable  part,  to  the  natural 
obstacles  in  the  channel.  At  an  early  period, 
efforts  were  made,  by  the  Proprietors  of  the  Meadows,  to 
relieve  their  lands  of  the  water,  by  the  removal  of  obstructions 
in  the  Rivers.  The  nature  of  those  obstructions  does  not 
appear.  There  may,  probably,  have  been  weirs  erected.  In 
1793,  an  attempt  was  made  to  lower  the  level  of  the  River,  by 
blasting  out  the  rocks  at  the  Fordway.  This  series  of  efforts 
was  continued  for  many  years,  without  success.  In  1816,  when 
a  bar  was  cut  through,  the  water  sank,  the  first  day,  an  inch, 
the  second,  another  inch,  and  on  the  third  day  returned  to  its 
former  height.  It  was  evident  that  the  cause  of  the  injuries 
must  be  sought  elsewhere. 
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That  the  Meadows  in  question  were  formerly  valui^ 
to?te?b"/Mcien*t  ^^^1  ^®8  shown  by  the  fact  that,  at  an  early  day,  by  a 
Mooida  of  Bud.  ^^^  Qf  ^jjg  Yown  of  Sudbiiry,  a  certain  portion  of 


Former  Taloo  of 
the  Mendowft  ^t- 
tested  by  aorieDt 
Moon' 
bury, 


them  was  assigned  to  each  man,  woman,  and  child,* 
and  taxes  apportioned,  from  time  to  time,  upon  the  number  o! 
acres  assigned.  Regulations  were  enacted,  as  to  hogs  and  cattle 
going  upon  the  Meadows  [Appendix  A],  which  show  these 
lands  to  have  been,  in  those  early  times,  apla^e  for  the  pasturage 
of  cattle. 

By  their  former  ^"^^  Counscl  referred  to  the  large  prices,  in  some 
muketTAiiw,      cascs  a  hundred  dollars  per  acre,  which,  in  the 

earlier  part  of  this  century,  were  paid  for  these 
Andjaieteittaft.  Mcadows.  The  hay  which  they  produced  was 
Aomw  crops.  showu,  by  the  concurrent  testimony,  to  have  been  a 
very  valuable  crop,  and  to  have  commanded  high  i*ates  in  the 
market.  Rev.  Mr.  Wight  [p.  146]  expressly  described  the 
season  of  haying,  as  like  a  vintage,  from  the  general  activity  and 
rejoicing  in  the  abundance  of  the  produce  of  these  Meadows. 

f^syJ^Srt  The  testimony  of  Elijah  Wood,  Jr.  [p.  117],  shows 
n»uwn.  ^Ijq    value,    as    manure,    of   tlie    mud    oi    these 

Meadows. 

rf  *hJ*Ml2?ow8''  I^  ^^^  "^*  ^^"®>  ^^  alleged  by  the  Respondents,  that 
rf*the***Midow  ^^*is  complaint  breaks  out  once  in  twenty  years,  or 
Mtl*"   ^"**^  ^  generation.    The  Complainants  have  pressed  for 

redress,  year  after  year,  without  intermission ;  but 

in  vain. 

petitioner^testj.  Thc  cvidencc  showcd  that  in  1616  tlie  farmers  were 

mony  to  nm  of 

to  M^Jdow!!!^'*'^  in  the  habit  of  carting  all  over  these  Meadows. 
Fifty  witnesses,  the  line  of  their  homes  extend- 
ing through  Bedford,  through  Carlisle,  through  Concord, 
Lincoln,  Wayland,  and  Sudbury,  clear  up  to  Framingliam, 
concurred,  substantially,  in  the  following  statement.  Originally, 
tiie  Meadows  were  used  for  pasturage,  in  every  one  of  these 
towns,  particularly  in  Bedford  and  in  Carlisle.    The  testimony 

•  The  reference  of  the  Counsel  was  to  an  entry  in  the  Records  of  Sudbury, 
which,  at  the  hearing,  was  by  chance  omitted  from  the  extracts  introduced  as 
evidence. 
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of  Mr.  Simonds  [p.  156],  and  of  all  the  witnesses  from  Bedford^ 
showed  that  the  Meadows  were  apportioned  off  for  pasturage,— 
tlimigh  little  objection  was  made  to  any  owner's  turning  cattle 
upon  them  ;  that  the  owner  found  no  diflSculty  in  feeding  tlieir 
cattle  upon  the  meadow-liay ;  and  that  they  were  accustomed 
regularly  to  turn  their  animals  upon  it,  until  it  became  so  soft 
as  to  render  this  no  longer  possible.  So  it  stood,up  to  1810. 
They  then  tried  to  clear  out  the  River,  but,  after  plunging  into 
the  stream  and  working  in  it,  for  days,  they  found  this  useless,  and 
abandoned  it.  Not  a  single  man  from  Camcord  was  pluced  upon 
the  stand,  who  did  not  say  that  he  had  seen  a  change.  The 
Counsel  referred  to  the  testimony  of  Gov.  Brown  [p.  127], 
Stedman  Buttrick  [p.  103],  and  Nathan  Barrett  [p.  96]. 
Richard  Heard  [p.  164]  had  carfefully  observed  the  height  of 
the  water  upon  Saddle  Rock,  in  Wayland,  from  the  beginning  of 
the  century  to  the  present  time,  and  kept  a  daily  record  of  it  from 
May  to  October  1859  [Appendix  O]  ;  conclusively  establishing 
the  fact  of  the  rise  claimed  by  the  Petitioners.  To  the  latter 
series  of  observations,  the  Respondents  had  opposed  the  evidence 
Testimony  of  Mr.  ^^  ^r.  Pletcher,  [p.  264]^  coming  from  a  distance 
Fletcher.  ^f  ^gj^  milcs,  aud  measuring  somewhere, — he  did  not 

know  where,  but  somewhere  on  some  bank,  whether  of  ditch 
or  river  he  could  not  say.  And  this  was  matclied  against  the 
accurate,  continuous  measurements  at  Saddle  Bock  ! 

Stedman  Buttrick  [p.  103]  swore  that^  for  a  series  of  years, 
the  water  has  been  constantly  rising.  Joel  Hodgman  [p.  110], 
Ebenezer  Conant  [p.  112],  Tilly  Holden  [p.  115],  Elijah  Wood 
[p.  116],  Elijah  Wood,  Jr.  [p.  117],  Oliver  W.  Lane  [p.  120], 
Nehemiah  L.  Reed  [p.  121],  Benjamin  J.  Davis  [p.  123],  P.  W. 
Chamberlain  [p.  125],  and  John  Lawrence  [p.  126],  testified  in 
substance,  to  the  same  facts.  Such  is  the  deterioration  of  these 
Meadows,  that  land  formerly  sold  for  $IQ0  an  axjre,  is  now 
nearly  worthless,  and  not  a  horse-load  of  hay  is  produced  upon  an 
acre  of  it.  On  Barrett's  Bar,  where  grass  fodraierly  grew,  there 
is  a  depth  of  oyer  four  leet  of  water,  in  the  shallowest  place  off 
the  channel.  The  evidence  of  JcJm  Eaton  [p,  129],  JiAm 
Hunt  [p.  105],  William  Stone  [p.  108],  William  Rice  [p- 
109],  John  Sherman  [p.  133],  James  Francis  [p.  148]^  Rev. 
John  B.  Wight  [p.  145],  Newell  Heard  (p.  147],  Abel  Gleazoa 
[p.  168],  Richard  Heard  [p.  164],  Thomas  J.  Damon  [p.  173|, 
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Samuel  M.  Thomas  [p.  174],  Col.  David  Heard  [pp.  166, 
174],  Horace  Heard  [p.  139],  and  Edward  Rice  [p.  151], 
showed  the  nature  and  disastrous  extent  of  tlie  injuries  to  which 
the  Meadows  have  been  subjected  by  the  rise  of  water.  These 
men  testified  that  the  whole  course  of  husbandry  is  changed 
by  the  alteration  in  the  character  of  the  crops.  This  testimony 
applied  to  from  eight  to  ten  thousand  acres,  up  and  down  the 
River. 

Adjourned  to  2,  P.  M. 


AFTISBKOOK     BBBBION. 

The  Committee  re-assembled  at  2,  P.  M. 

Mr.  Mellen  resumed  his  argument. 

rf*t*hr*SI?5H^  The  Counsel  who  opened  the  case  for  tlie  Respond- 
Sroy  Thl'^yahTi  ®"*s,  said,  that  grinding  corn  is  a  necessity,  but  he 
of  the  Meadows,  jjey^p  ij^ard  that  meadow-hay  was  a  necessity. 
Meadow-hay  was  not  all  for  which  the  Petitioners  asked.  If 
this  process  of  flowage  and  deterioration  goes  on  unchecked, 
this  whole  system  of  meadows  will  be  a  sunken  pond,  on  which 
aquatic  animals  alone  can  bo  pastured. 

Instead  of  re-  "^'^^  deterioration  of  the  quality  of  the  Meadows 
S^'^auegid,  "Tie  was  ascHbcd,  by  the  Respondent's  Counsel,  to 
flood.  Bnppiy  the  ^j^^  rcmoval  of  the  soil.  Instead  of  this  being  the 
case,  the  floods  supply  the  waste,  and,  if  allowed  to 
rest  upon  the  Meadows  but  for  a  short  season  in  each  year, 
might  bo  of  actual  benefit  to  them. 

?Sffg^tTid'e??e  The  Respondents  had  endeavored  to  offset  the 
upon  this  point.  Complaiuants'  evidence  on  the  rise  of  water  and 
the  deterioration  of  the  Meadows,  by  the  testimony  of  certain 
Meadow-owners.  Mr.  Cowdrey  [p.  223]  was  one  of  these  wit- 
nesses :  and  yet  he  said  that,  but  for  the  surrounding  objects, 
he  should  not  have  known  his  father's  meadow,  to  such  an 
extent  was  it  taken  up  by  the  ice.  Wlio  could  believe  that  the 
Meadows  at  Billerica  had  been  kept  under  water,  from  March 
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to  June  of  the  present  year,  without  injury.  But  two  consid- 
erations rendered  the  whole  of  this  evidence  really  immaterial 
to  the  issue.  First,  the  witnesses  lived  close  by  the  Dam,  where 
the  water  can  be  raised  or  lowered  in  a  few  hours.  And, 
second,  their  lands  have  higher  banks  than  those  further  up 
the  stream,  a  fact  which  would  fully  account  for  all  they  state, 
were  it  true. 

Sny^the'^raw^  ^^  ^^  *^®^^  tcstimouy  that  the  Dam  was  not  raised 
i828?wor^toM!''  i"  1828,— the  raising  at  that  time  was  a  notorious 
fact,  known  to  every  one  who  was  possessed  of  any 
knowledge  on  the  subject,  and  these  men  must  have  been 
aware  of  it.  Whether  they  knew  any  thing  about  it,  or  not, 
there  the  facts  stood,  fully  proved. 
_  „  ,  The  Town  of  Billerica  was  interested  in  the  result 

Testimonj        of 

joiuithauHiu.  of  this  Petition.  They  had  sent  down  their  head 
te!5tet*hiii!**"'  Selectman,  Mr.  Judkins  [p.  281],  to  swear  down 
Jonathan  Hill  [p.  90],  who  was  marked  as  a  black 
sheep 'in  the  flock  because  he  acknowledged  the  rights  of  the 
Meadow  Proprietors.  All  the  attempts  of  the  Respondents,  to 
break  down  the  testimony  of  Hill,  were  unsuccessful.  He 
emphatically  swore  that  he  never  entertained  such  an  opinion 
about  the  ice,  as  that  to  which  Judkins  testifies. 

BOrt  of  DaBi  ^^^  Counsel  proceeded  to  consider  the  testi- 
upon  the  RiTor.'  noouy  as  to  tlic  efifect,  upon  the  River,  of  the  Dam 

at  Billerica. 
Level  of  Dam  jjr.  Nixon  took  a  level  from  the  top  of  the  Dam. 

strikes        above  *^ 

Fordway.  Jt  struck  29  iuchcs  above  the  lowest  point  of  the 

bottom  of  the  Fordway. 

^S^wa"*^'*  The  Fordway  means  a  place  where  they  used  to 
SS?tek^n*Sf"the  f®^^ »  ^^"^^  ^^^^  Respondents,  in  their  measurements, 
true  Fordway.  ^^^j.  twonty-five  rods  up  thc  stream,  for  the  Ford- 
way. Their  measurements,  therefore,  at  that  point,  were 
worthless. 

The  Chairman  asked,  in  connection  with  Mr.  Mellen's 
remarks  upon  the  level  at  the  Fordway,  as  destroying  the 
Complainants'  theory  in  regard  to  the  action  of  the  Dam  on 
the  water,  whether,  if  a  channel  were  scooped  out  at  the  Ford- 
way, it  would  not  have  the  same  effect  as  a  dam  with  a  little 
gap  in  it  7 
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Mr.  Mellen  replied  that  he  understood  the  Chanuel,  there, 
to  be  a  smooth  one. 

S^f^^'^JbSLcte  The  Fordway  is'the  great  obstacle  which  controls 
e^^iiiDg  the  ^1^0  whole  Stream.  Wlioever  puts  an  inch  of 
obstruction  immediately  below  the  Fordway,  con- 
trols the  River. 
I^m!  **^*  From  the  surface  of  the  water  at  Barrett's  Bar, 
down  to  the  Fordway,  the  fall  is  17^  inches,  or  60 
inches  to  the  bottom  of  the  Fordway.  From  Barrett's  Bar  to 
North  Bridge,  there  is  an  unbroken,  continuous  body  of  water, 
witli  but  one  bar,  that  by  Turnpike  Bridge.  The  Respondents 
had  produced  no  plan  of  tliat  Bar.  This  was  the  bar,  with  a 
depth  of  three  feet,  by  mowing  at  which,  as  was  shown  by  the 
testimony  of  Mr.  Judkins  [p.  281],  the  water  below  was  for- 
merly raised  four  inches.  To  say  that  the  Dam,  its  lerel  strik- 
ing 29  inches  above  the  Fordway,  does  not  raise  tlie  water,  is 
sheer  absurdity. 

Mr.  Butler  denied  that  the  bottom  of  the  Fordway  was  one 
smooth,  level  channel,  and  exhibited,  in  proof,  the  section  at 
that  point.    [Plate  II.,  B.]    There  are  but  two,  small  channels. 

Mr.  Mellen  replied  that  this  statement  did  not  substantially 
affect  his  position. 

Over  Barrett's  Bar  there  is  a  depth  of  4  feet  1  inch,  when 
the  water  is  6  inches  over  the  flash  boards.* 

Then,  the  level  of  the  Dam,  striking  29  inches  above  the 
bottom  of  the  Fordway,  the  shallowest  point  in  the  channel, 
at  Barrett's  Bar,  when  the  water  is  at  the  level  of  the  Dam, 
being  4  feet  1  inch,  here  is  a  mass  of  water,  with  the  Dam  as  the 
only  obstruction.  For  the  Fordway  has  a  passage  large  enough 
to  carry  all  the  water  down  to  the  Dam,  which  is  almost  as  high 
as  Barrett's  Bar.  From  Wayland  there  is  a  fall  of  27^^^  inches 
on  the  surface,  down  to  Barrett's  Bar;  and  no  obstruction  exists 

*  Some  conversation  here  followed,  between  Mr.  Chase  and  Mr.  Mellen, 
as  to  the  comparatiYe  level  of  the  Dain  and  the  bottom  of  Barrett's  Bar,  in 
relation  to  which  there  was  a  slight  difference  of  understanding.  It  may  readily 
be  ascertained  from  the  data,  given  above,  of  the  relative  level  of  the  Dam 
and  the  bottom  of  the  Fordway,  the  fall,  on  the  surface,  from  the  Bar  to  the 
Fordway,  and  the  depth  at  the  two  points,  when  the  water  is  on  the  same  rela- 
tive level  with  the  flash  boards. 
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above,  that  will  prevent  the  fall.  And  Francis  said, — Take 
away  that  Dam,  and  it  would  make  no  difference  at  Wayland ! 

The  influence  of  the  Dam,  upon  the  water  above, 
Dam"*"upon' the  ^^  provcd  bj  tho  fact  that,  as  Stedman  Buttrick  [p. 
lyix^^^n^  103]   testified,  at  the  time  when  the  water  was 

drawn  off  at  the  Dam,  three  times  in  three  days,  to 
the  amount  of  eight  feet,  it  dropped  at  Concord  North  Bridge, 
very  suddenly. 

The  testimony  of  John  Sherman,  of  Wayland  [p.  133],  was 
to  the  same  effect.  When,  from  the  6th  to  the  80th  of  July, 
the  water  was  standing  at  a  uniform  height  at  the  Dam,  it  stood 
uniformly  on  Saddle  Rock.  The  moment,  upon  the  30th,  that 
it  was  drawn  down  at  the  Dam,  the  fall  began,  half  an  inch  by 
the  day,  at  Wayland,  as  regular  as  the  pulsations  of  the  blood 
in  the  human  system. 

ExperimeBte  of  ^^  to  the  experiments  of  Colson  [p.  Ill],  they 
^l^MmX'^hi  were  not,  in  the  first  place,  made  at  the  Fordway. 
Fordway/         rpj^^  tostimouy  of  Postcr  Ham  [p.  146],  in  regard 

to  wading  across  the  Pond,  directly  contradicted 
him,  upon  the  supposition  that  the  measurements  were  made  at 
that  place;  this  witness  finding  a  variation  of  eight  inches 
at  the  Fordway,  where  Colson  made  only  four  inches. 
The  Regpon-  With  regard  to  Mr.  Talbot's  records  of  the  height 
meX  oTIKShJ  of  *«  River,— he  must  have  known  that  he  had 
of  water.  changed  the  state  of  the  water,  by  his  experiments, 

and  then,  having  drawn  down  the  water,  he  sent  up  the  wit- 
nesses who  testified  to  their  measurements  at  the  various  points 
upon  the  stream. 

Testimony  of  Mr.  "^^^  Rcspondents  had  endeavored  to  make  a  case, 
FnociB.  jjy  ^1^^  testimony  of  Mr.  Francis  [p.  255],  called  as 

an  expert.  But  his  evidence  was  not  of  value,  here,  because 
he  was  not  sufficiently  acquainted  with  the  facts  in  the  case, 
upon  which  his  theory  should  be  based.  His  opinion  in  this 
case  was  not  worth  a  pin. 

i^*o"denfs*^S^  ^^'  Mellen  then  remarked  upon  the  action  of  the 
^<Sed  \x^X-  Respondents,  in  regard  to  the  proposed  experiment 
STm!  **  **"*  of  letting' off  the  water  at  the  Dam.  It  had  been, 
certainly,  his  understanding,  and,  he  had  supposed, 
that  of  all  the  gentlemen  connected  with  the  case,  that  after  the 
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first  negotiations  upon  the  subject,  at  Concord,  no  final  answer 
iras  given,  but  the  matter  was  held  open.  If  the  Ref^pon- 
dents  bad  consented  to  that  experiment,  he  was  entirely 
confident  that  the  result  would  have  proved  the  soundness  of 
the  Petitioners'  theory  in  j*egard  to  the  height  and  efiect  of  the 
Dam.  The  Counsel  for  the  Respondents  had  asked,  in  the 
course  of  his  argument, — could  the  Mill-owners  have  been 
afraid  to  try  the  experiment,  after  Mr.  Francis  had  given  them 
the  opinion  which  he  rehearsed  upon  the  stand.  Why  not? 
It  could  be,  and  was,  shown  that  that  opinion  was  entirely 
without  foundation. 

Ste'  t£j^°6f  The  Counsel  proceeded  to  comment  upon  the  Peti- 
£^i^nMthe  tioners'  theory  that  this  rise  of  waler  was  caused, 
head,   of    the  ^^^  j^y  ^^j^^  j)^^  ^^  BiUerica,  but  by  the  formation 


of  a  system  of  Reservoirs,  above. 
Jj'^^f  «'^-  The  testimony  of  Col  Faulkner  [p.  2&8],  who.  used, 
in  his  transits  between  his  home. and  Boston,  to 
go  around  through  Wayland,  six  miles  out  of  his  way,  wliere, 
as  he  testified,  he  made  observations  which  in  this  ease  he 
thought  might  be  of  service,  the  Counsel  hardly  dared  te 
characterize. 

Theifuiboioagh  ^^^  testimony  in  regard  to  the  Marlborough  Dam, 
^^^'  was  entirely  immaterial;  because,  as  it  appeared 

by  another  witness,  there  was,  in  the  Spring  of  1859,  and 
afterwards,  in  the  Autumn,  a  break  in  the  Dam,  after  all  these 
experiments  had  been  tried.  The  water  was  drawn  off  €ts  far 
as  possible. 

It  was  to  be  noted  that  Mr.  Wetherby,  who  owned  the  mill- 
privilege  at  Magog  Pond,  which  it  was  alleged  was  so  much 
raised,  was  not  called,  though  present  before  the  Committee. 
Every  one  of  these  mill-owners  who  was  called,  swore  he  did 
not  raise  his  dam,  one  inch. 

The  Respondents  alleged  that  billions  of  gallons  were  now 
discharged,  into  the  River,  from  Cochituate  Lake.  Having, 
already  the  use  of  all  the  water  that  formerly  passed  through 
the  Canal,  they  sued  for  more. 

2?"^'riSS  The  whole  of  the  bodies  of  water  included  in  the  list 
SS^iSti*"*^  of  Reservoirs  defcrfiled  by  Col.  Faulkner,  had  been, 
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this  year,  reduced  totheir  nature]  streams.    The  same  quantity 
passes  from  them  in  the  twenty-four  hours,  though  it  flows  out' 
in  twelve. 

Tlie  attempt  to  establish  the  Petitioners'  theory  as  to  the  effect 
of  the  Reservoirs,  was  futile :  the  evidence  pointed  directly  to 
the  Dam  at  Billerica,  as  the  efficient  cause  of  the  flowage. 
The  cloning  of  "^^^  Water  in  the  River  must,  from  the  necessity  of 
SSe^rity  h^ll  the  case,  have  been  raised.  Did  not  the  Middlesex 
S3^°*rf  SJ  Canal  ceas0  operations  in  1851  ?  Did  not  millions 
jjter  m  the  ^f  gallons  pass  through  tliat  channel?  And  all 
this  quantity  of  water  was  now  held  by  the  flash 
boards,  and  employed  for  the  one  purpose  of  drivii^g  these 
Mills. 

Yet,  the  Respondents,  and  some  of  their  witnesses,  had  the 
hardihood  to  affirm  that  there  had  been  no  change.  That  there 
is  a  change  in  the  River,  in  the  dry  seasons  of  the  year,  that 
this  change  has  been  made  by  an  increase  in  the  height  of  the 
Dam,  and  that  it  is  the  cause  of  the  deterioration  of  the 
Meadows,  was,  upon  the  testimony  in  the  cas0,  indubitable. 

Bights  of   the   What  rights  have  the   Respondents^  under  their 

Be8pondHnt«,ua-     7^        .  « 
der  their  Deed.        JJeea  / 

The  deed  from  the  Proprietors  of  the  Middlesex  Canal  to 
the  Messrs.  Talbot  [Appendix  N]  conveyed  eleven  pieces  of' 
land. 

The  remaining  clauses  of  the  deed,  defining  the  rights  ac- 
quired therein,  were  read,  fur  the  respective  Counsel  [they 
will  be  found  on  page  Ixi.  of  the  Appendix],  Mr.  McLLEif 
claiming  that  the  terms  of  the  instrument  expressly  defined 
the  whole  estate  as  the  Richardson*  Dam  an4  its  accompani- 
ments. 

Mr.  Cha.se  asked  how  that  ground  w^s  consistent  with  the 
fact  that  the  Courts  did  not  so  rule,  in  subsequent  suits. 

Mr.  Mellen  answered,  that  that  question  was  not  raised  in 
Heard  vs.  Talbot*  Tlie  ground  of  decision,  there,  was,  that 
tlie  Charter  was  in  existence,  and  that  there  was  no  remedy 
except  under  that  instrument. 
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jJSSJhin^  muf  Jonathan  Hill  [p.  804]  testified  that  Daniel  Wilson 
Xding*  «***d  informed  him  that  this  was  the  way  in  which  the 
•ffwt  Of  coQTej.  property  was  to  be  conveyed. 
Mr  jTaibot'g  op-  ^^'  Talbot  objectcd  to  the  surrender  of  the  Char- 
JSSSSSer'SftS  ter,  by  the  Canal,  upon  the  ground  that  it  would 
iil^oMistoDt!!^  deprive  him  of  important  rights,  which  had  come 
SVi'S^.'^'"'  down  to  him.  How  was  that  consistent  with  the 
Respondents'  proposition  that  Mr.  Talbot  supposed 
he  had  all  the  rights  of  the  Company  remaining  to  him  after 
the  Charter  was  forfeited  ? 

uuuZyi^^  ^^  ^^  ^*^  power  of  the  Legisluture^  then^  to  pass 
J'SlS^'ieiiedJ^''  retroactive  acts  to  give  a  remedy  to  the  Petitioners 
against  the  Respondents: 

1. — Tlie  Respondents  have  acquired  no  rights,  as  assignees  of 
the  Canal,  to  keep  up  the  Dam  to  operate  the  Canal;  as  that 
right  had  been  forfeited  by  their  grantors. 

Through  that  deed,  then,  by  a  fair  construction  of  the  in- 
strument, the  Respondents  have  no  right  to  raise  their  struc- 
ture above  the  height  of  the  Richardson  Dam. 

2. — Suppose  they  had  such  a  right,  by  express  grant.  Then 
their  grantors  never  had  the  right  to  close  their  Canal,  and 
raise  tlie  water  for  the  sole  purpose  of  operating  the  Mills. 

For,  of  course,  the  Canal  Company  having  forfeited  its  char- 
tered rights,  these  Mill-owners  have  no  right  to  keep  the  Dam 
to  a  height  which  was  authorized  only  under  the  forfeited 
Charter  of  the  Corporation.  It  is  monstrous  to  assert  that  a 
Corporation  created  for  one  purpose  can  transfer  the  rights 
granted  for  that  purpose,  to  another  party,  to  be  used  for  a 
different  purpose. 

The  Act  by  which  the  Middlesex  Canal  Company  was  char- 
tered [Appendix  C  (1)],  and  by  which  the  Corporation  is  in- 
vested with  its  extraordinary  privileges,  was  an  act  of  improvi- 
dent legislation. 

The  Chairman  asked  why  the  Petitioners  could  not  go  into 
the  courts  of  law  for  redress. 


I860.]  HOUSE— No.  100,  358 

Mr.  Mbllen  replied,'  that,  after  having  been  tossed  from 
court  to  court  for  twenty-seven  years,  the  Meadow-owners 
now  sought  an  efficient  and  permanent  repose  and  remedy. 

The  Statute  of  June  25lh,  1798  [Appendix  C  (3)  ],  gave  to 
the  Middlesex  Canal  Company  the  right  to  have  mills  upon  the 
Canal  and  its  waters.  The  forfeiture  of  the  Charter  has  vacated 
those  rights,  gained  under  the  Canal. 

3. — Defendants  have  no  right  to  keep  up  their  Dam  to  the 
present  lieight,  either  by  prescription,  or  by  presumption  of  a 
grant,  as  that  presumption  arises  from  a  lapse  of  time  during 
which  the  violation- of  Plaintiffs'  rights  might  be  vindicated 
by  suit. 

No  right  was  claimed  to  keep  up  a  dam  for  the  Mills  only, 
till  since,  in  18e51,  the  Canal  was  abandoned  and  filled  up,  and 
the  right  had  ceased,  and  the  PlaintiflFs  were  restored  to  their 
title. 

The  Plaintiffs  never  had  an  opportunity  to  prosecute  the 
Mill-owners  for  damages,  as  the  Canal-owners  had  a  right  to 
determine  the  height  to  which  they  would  raise  the  Dam  to 
operate  the  Canal,  and  this  was  a  matter  for  them  alone  to 
determine.     23  Pickering,  49. 

Mr.  Butler  cited,  in  reply,  Chase  vs.  Sutton  Manufacturing 
Company^  4  Cushing,  152. 

Mr.  M  ELLEN  denied  that  the  case  of  Chase  vs.  Sutton  Manur 
ufacturinff  Company y  had  any  bearing  upon  this  question. 

The  limit  prescribed  by  the  Statute  of  Limitations,  for  dam- 
ages resulting  from  the  use  of  mill-privileges,  is  twenty  years ; 
and  since  that  time,  no  prescriptive  rights  had  been  gained. 

The  case  of  Chase  vs.  Sutton  Manufacturing  Company ^  re- 
ferred to  by  Mr.  Butler,  was  this : — The  Court  settled,  that  when 
the  use  to  which  the  right  of  the  Corporation  is  transferred,  is 
a  similar  use,  it  may  be  so  changed;  and  that  similar  use  does 
not  entitle  the  person  injured  to  compensation  in  damages.  A 
mode  of  assessment  of  damages  then  existed,  by  Revised  Stat- 
utes, ch.  39,  sects.  16  and  17,  that  where  there  is  a  change,  of  a 
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road,  the  use  of  a  road,  or  any  thing  of  that  kind,  the  owner  of 
the  estate  shall  be  entitled  to  a  new  assessment  of  damages, 
provided  the  use  be  different  from  what  it  previously'was.  The 
Complainants,  then,  have  a  riglit  to  sue,  under  the  Mill-Act, 
and  tlien  the  jury  can  fix  the  question  of  the  height  of  the 
Dam,  the  season  of  the  year  at  which  it  may  be  used,  and  how 
tiie  water  sliall  be  drawn. 

Was  the  use  in  this  case  a  similar  one  ?  Formerly,  the  use 
was  for  a  canal,  for  the  purpoes  of  transportation,  under  the 
great  Canal  Orant.  The  use  is  now  altogether  changed,  being 
for  mill  purposes.  • 

4.  The  Plaintiffs  have  now  the  right,  as  against  these  Respott* 
dents,  to  call  upon  a  jury  to  fix  the  height  of  the  Dam,  and  to 
determine  for  what  period  the  Dam  may  be  kept  in  each  year. 
And  tliat  decision  will  be  conclusive.  Revised  Statutes,  cb. 
X16,  sec.  3, 

One  great  fact  in  the  case  of  Chase  vs.  Sutton  was,  that  dam- 
ages had  been  once  assessed  as  for  the  wholQ  estate. 

5. — Now,  this  right  last  named  never  existed  during  the  ex- 
istence of  the  Canal  (23  Pickering,  36),  and  tlie  Plaintiffs  have 
had  no  opportunity  to  have  their  damages  assessed  by  a  jury, 
and  no  damages  have  been  paid  them. 

6. — The  uses  for  mills  and  for  canal  are  different ;  the  latter 
is  a  public  use,  while  the  former  is  a  private  use,  and  tlie  new 
use  for  mills  is  obviously  more  detrimental  than  the  use  for  the 
Canal,  as  that  use  took  up,  daring  part  of  the  dry  season, 
all  the  water  of  the  River.     7  Gray,  115. 

7. — ^Tlie  Defendants'  use  of  the  Dam  and  water  for  mill  pur- 
poses, can  date  back  to  1851  or  1859  only,  the  time  of  the  for- 
feiture  of  the  Charter  by  the  Canal. 

8. — The  right,  conferred  on  the  Canal,  by  ch.  16  of  Statutes 
of  1798,  2  gpecial  Laws,  2il  [Appendix  C  (3)  ],  *no  purchase 
and  hold  mill-seats,"  is  only  subordinate  and  incident  'to  the 
franchises  conferred  on  the  Canal,  and  classes  with  the  fo> 
feiture  of  the  Canal  Charter. 
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This  right  was  conferred  on  that  Corporation  only  to  purchase 
and  hold  :  not  to  take  new  rights  under  their  Charter  without 
compensation,  but  only  ^'  as  appendant  to  the  same  Canal  and 
for  the  purposes  of  facilitating  the  business  of  the  same."  See 
the  Act  last  named. 

9. — The  rights  of  the  Defendants  are  only  inchoate,  not 
complete ;  and  their  tresspasses  have  not  ripened  into  rights, 
by  the  silent  lapse  of  time. 

16. — But  suppose  they  were  rights  vested  by  the  lapse  of 
time,  it  is  no  contract  that  the  Legislature  cannot  set  aside  by  bm 
act  of  retrospective  operation.  As  establishing  this,  see  Watson 
et  ah,  vs.  Mercer  et  als.,  8  Peters,  88.  The  court  in  Penn* 
«ylvania,  1  Binney,  470,  Watson  vs.  Bailey ^  adjudged  the 
acknowledgment  of  the  deed  from  Mercer  and  wife  to  Thomp- 
son to  be  fatally  defective.  After  this  decision  in  1826  the 
Legislature  of  Pennsylvania  passed  an  Act  to  cure  all  such 
defective  acknowledgments,  and  to  give  them  the  same  efficacy 
as  if  they  had  been  originally  taken  in  proper  form.  The 
Courts  of  Pennsylvania  held  this  Act  constitutional  and  valid. 
See  15  Sergeant  and  Rawle,  72, 16.     Ibid,  35. 

The  Court  of  the  United  States  say,  "  The  argument  of  the 
Plaintiffs  in  error  is,  first,  that  the  Act  violated  the  Constitu- 
tion of  the  United  States,  because  it  divests  their  vested  rights, 
as  heirs  at  law,  of  the  premises  in  question.  As  to  the  first 
point,  it  is  clear  that  this  Court  has  no  right  to  pronounce  an 
Act  of  the  Legislatuire  of  a  State  void,  as  contrary  to  the  Consti- 
tution of  the  United  States,  from  the  mere  fact  that  it  divests 
antecedent  vested  rights  of  property.  The  Constitution  does 
not  prohibit  the  States  from  passing  retrospective  laws  gener- 
ally, but  only  ex  post  facto  laws.  Now,  it  has-been  solemnly 
decided  by  this  Court  that  tlie  phrase  ex  post  facto  laws  is  not 
applicable  to  civil  laws,  but  to  penal  and  criminal  laws,  which 
punish  a  party  for  Acts  antecedently  done."  8  Peters'  U.  S. 
Rep.,  88,  p.  110.  And  this  is  the  unanimous  opinion  of 
the  Court  in  1834.  The  same  point  is  decided  in  Charles 
River  Bridge  vs.  Warren  Bridge  et  aL,  11  Peters,  420,  at  640, 
re-affirming,  most  directly,  the  decision  in  8,  U.  S.,  Peters.  To 
the  same  point  is  Calder  vs.  Bull,  3  Dallas,  386.  A  State  law 
which  makes  valid  a  void  contract,  does  not  impair  the  obliga- 
tion of  a  contract,  within  the  meaning  of  the  Constitution  of 
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the  United  States,,  2  Peters,  380.  A  strong  case,  and  in 
point. 

It  is  said  to  be  retrospective.  Be  it  so.  But  retrospective 
laws  which  do  not  impair  the  obligation  of  contracts  or  par- 
take of  the  character  of  ex  post  facto  laws,  are  not  condemned 
or  forbidden  by  any  part  of  the  Constitution  of  the  United 
States."  See  page  418.  Sec,  also,  6  How,  801 ;  10  Ibid.,  895 ; 
16  Ibid.,  869  ;  17  Ibid.,  456.  In  the  case  of  Satterlee  vs. 
Matlhetosony  2  Peters,  880,  it  was  decided  that  the  Act  of  the 
Legislature  declaring  the  law  different  from  what  it  is  pro- 
nounced by  the  Court  is  binding  on  the  Court  in  the  same 
action.  To  the  same  effect  are  Stur<^  vs.  Crowninshieldj  Whea- 
ton,  200  and  207  ;  Bvtferxs.  Palmer,  1  Hill,  825 ;  Charles  River 
Bridge  vs.  Warren  Bridge,  6  Pickering,  876.  See  United  States 
Constitution,  Art.  1,  Sec.  10;  Amend.,  Art.  6;  Mass.  Bill  of 
Riglits,  Art.  10.  As  to  appropriating  property  to  public  uses, 
the  United  States  Court  say  tliat  the  granting  a  charter  for  a 
new  bridge  is  not  prohibited  by  either  of  these  provisions. 

But  here  are  no  vested  rights.  No  vested  rights  have  been 
acquired,  unless,  perhaps,  to  maintain  the  Dam  as  it  was 
used  in  1792,  the  old  Richardson  Dam ;  and  this,  by  their 
deed,  was  confined  to  a  dam  of  that  height.  Pass  a  general 
statute  broad  enough  to  cover  this  and  all  other  cases,  if  they 
exist  in  this  State,  and  no  man  will  complain,  unless,  perhaps, 
a  few  who  are  in  the  possession  and  enjoyment  of  protected 
rights  which  justice  never  gave  and  which  she  can  never  sanc- 
tion. This  stands  clear  of  all  legal  objections:  and  the  Legisla- 
ture is  clothed  with  the  power  to  right  wrongs  that  have 
existed  for  so  many  years,  and  which  sprung  from  the  improvi- 
dent legislation  of  tliis  ancient  Commonwealth. 

As  to  the  power  of  the  Legislature  in  enlarging  goal  limits 
after  breach  of  bond,  and  divesting  creditors  of  vested  riglits: 
see,  Baxter  vs.  Taber,  4  Mass.  861 ;  8  Mass.  468 ;  2  Pick.,  158. 
See,  especially,  Locke  vs.  Dane,  9  Mass.,  360 ;  9  Ibid.,  151 ;  3 
Metcalf,  213,  ex  parte  Law.  The  term  ex  post  facto  applies  to 
crimes  only.     9  Mass.,  860. 

Diversion  of  toll  from  an  old  bridge  by  granting  a  new  one 
is  a  consequential  damage,  and  not  in  violation  of  the  Constitu- 
tion of  Massachusetts.  7  Pickering,  844,  Charles  River  Bridge 
vs.  Warren  Bridge, 
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The  awipon-  The  argument  of  the  Respondents,  that  suits  may 
tS^'^SST^'fyl  be  brought  for  damages  claimed  to  be  occasioned 
^u^a,  a^Sug-  throughout  a  course  of  seventy  years,  is  simply  a 

bugbear,  the  Petitioners  ask,  merely,  damages  for 
the  period  during  which  the  Respondents  have  done  the  Mead- 
ows an  injury,  while  they  have  been  in  occupation  of  the 

Mills. 
SSSSSrrsfsio?  The  claim  of  the  Petitioners,  for  Legislative  re- 
toey*c2f.1?Tit»  <Jfess,  does  not  go  to  the  length  of  the  extreme 
d^i  *"'  *T«S[  c^ses  deciding  that  the  Legislature  have  the  power 
^^^  to  divest  a  party  of  antecedent  vested  rights. 

S!^tS>nMaiJSJ  The  Counsel  wished  to  make  one  remark  in  regard 
ftituringco.  ^  ^i^Q  Q^^  Qf  Chase  vs.  SuUon  Manvfacturing  Com- 
pany. Wilkinson  had  a  dam,  erected  for  the  purpose  of  driv- 
ng  his  Milils,  raised  before  the  incorporation  of  the  Blackstone 
Canal,  leading  from  Worcester  to  Providence.  The  water  taken 
by  the  Providence  Canal,  prevented  the  accumulation  of  a 
pond,  at  his  Mills.  Tlie  owners  had  their  full  damages, 
assessed  as  against  the  Providence  Canal.  In  the  course  of 
years,  the  Providence  Canal  wished  to  sell  the  right,  and  asked 
to  have  the  privilege  of  transferring  it.  The  privilege  was 
granted,  and  they  did  sell  the  right.  The  courts,  finding  that, 
in  point  of  fact,  a  full  assessment  had  been  made  for  the 
damages,  against  the  Canal,  decided  that  the  Mill-owner  was 
not  entitled  to  any  damages,  and  that  the  Legislature  had 
healed  the  whole.  This  was  the  law,  up  to  that  point.  But  if 
the  Respondents  went  one  inch  beyond  that,  the  decision  failed 
to  support  them.  The  effect  of  it  simply  was,  that  after  a  man 
has  received  full  compensation,  he  shall  not  again  receive  it. 

The  Remedy.  Thcu,  what  rcmcdy  ?  If  the  Committee  would  but 
^*r^^befo^a  g^^'®  ^'^®  Pctitiouers  the  power  to  go  before  ajui'y, 
^'*^'  they  must  be  content.    To   do  thus  much  was 

Proposal  of  a  clearly  within  the  Constitution. 
thfftS^dente!  ^f  ^  suggestion  could  be  made  to  the  parties  re- 
SS«nr  to'^^^a  spondent,  that  they  should  consent  to  some  mode 
SSieSlofXir  hy  which  their  rights  could  be  ascertained  and 
'*«*'*••  guarded,  that  would  be  sufficient.    For  the  Owners 

of  these  Mills  could,  if  they  chose,  draw  down  the  water,  in 
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each  year,  so  that  the  Meadows  wonld  be  relieved  of  the 
flovage.  In  theSuEnmer  preceding,  they  had  actually  done  so« 
By  such  a  course,  indemnification  might  be  made  to  the 
parties  injured. 

The  Legislature  has  the  right,  by  eminent  domain,  to  take 
this  course,  aufd  thus  relieve  the  Petitioners,  and  pay  the 
Respondents  an  indemnity. 

Th«  inflnence  of  ^hc  Couoscl  who  Opened  tbc  case  for  the  Ber 
ttieflowage^upon  gpoudents  had  said  that  meadow-hay  is  not  a  matter 
itoa'biter.nlr"  of  public  use.  But  men's  lives,  and  their  health, 
matter  of  pubUc  ^^^  matters  of  public  usc.  The  condition  of  the 
Meadows  was  approaching  a  state  where  it  could 
not  but  be  the  source  of  serious  injury  to  the  public  health. 

The  Petitioners  had  not,  under  the  rule  of  law  confining 
them,  in  tlve  presentation  of  the  latter  part  of  tlieir  case,  to 
rebutting  testimony,  been  allowed  to  introduce  proof  of  the 
actual  influence  of  this  flowage,  upon  the  health  of  tl» 
Valley.  It  could  jiave  been  abundantly  shown.  The  old 
men  called  as  witnesses,  lived,  many  of  them,  on  high 
ground,  a  long  way  from  the  Meadows.  The  Committee  needed 
only  their  own  observation,  to  convince  them  tliat  the  malaria 
rising  from  these  overflowed  Meadows,  and  settling  about  the 
homes  of  the  inhabitants  of  the  vicinity,  must  be,  at  some  time, 
afi  in  point  of  fact  it  had  been,  productive  of  the  most  deteteri- 
ous;  efiectSk 

If  the  CcHurmittee  should  recommend  a  course  of  action 
wtueh  would  right  this  great  wrong,  and  the  Legislature  sliouid 
comply  with  the  recommendation,  certain  it  was  that  the  damage 
done  to  the  Mill-^owners  would  be  but  trifling,  compared  with 
the  benefit  accruing  to  the  parties  who  have  for  so  long  a  series 
(rf  years  been  suiSering  the  inflictioa  of  so  heavy  injuries. 

t?*^'' heaS**^  At  the  close  of  Mr.  Mellbn's  ai^=ument ,  Mr.  Butler 
uwrafied!*'  ""'  claimed,  on  the  ground  of  surprise,  to  address 
the  Committee^  upon  three  points  of  law  which  had 
been  raised,  for  the  first  time,  in  the  argument  of  Mr.  Mellen : 
— viz.^  fijret,  tlie  proposition  as  to  the  Deed ;  second,  the  cour 
struction  of  the  Act  granting  milt-privileges  to  the  Corporation ; 
aod^  third,  the  case  of  Heeurd  vs.  Talbot. 
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Mr.  MsaLLEN  opposed  th^  claim. 

Granted.  ffjj^  CHAIRMAN  decidcd  that,  as  these  points  had 

not  been  raised  by  Mr.  French,  in  his  opening,  the  Respondents' 
Counsel  had  the  right  of  argument  upon  them. 

Adjourned  to  9.30,  A.  M.,  of  Thursday,  December  22nd. 


FIFTEENTH     DAY. 

Thttrsday,  December  22d. 

Hearing  continued  at  10,  A.  M.,  of  Thursday,  December 
22d. 
All  the  members  of  the  Committee  present. 

Argument,  fob  the  Respondents,  upon  points  op  law  newly 
baised  by  the  Petitionebs. 

^J^^i^J^  Mr.  Butleb  addressed,  the  Committee  upon  the 
^SuJd^nihe  points  of  law  newly  introduced  by  the  Counsel  for 
^'m'^MS^  tlie  Complainants,  in  his  argument  on  the  previous 
day. 

Mr.  Mellen  had  raised  three  points  in  regard  to  the  rights  of 
the  Mill-owners  at  Billerica : 

1st.  That  the  oa-  1^^'  ^'^^^  *^^.®  Cdual  acquircd  no  right  of  mill-power, 
S'i-pi.w"*r*  el  whatever,  the  only  power  they  did  acquire  having 
oept  as^incident-  heGii  caual-powcr,  to  which  the  mill-power  was  inci- 
^''''-  dental: 

2nd  That  tju  2d,  that  whcu  the  canal-power  was  resigned,  the 

mill-power      fell  '  ^  07 

with  the  canal-  miU-powcr  fcU  witli  it  I 

power:  ^ 

Sd.  That  the  Tai. 
bot  deei  con 
Teyed    only    the 


3d,  that  if  the  Proprietors  of  the  Canal  did  not 
bot   deed   con-  j^g^  ^j^^jj.  mill-powcr,  they  yct  did  not  convey  to 


Teyed    only    the  r^     ^    7  ^      j    j  ^^  j    "- 

RfchiJdSjn  deld!  *'^®  prcscut  Owncrs  any  privilege  acquired  by  them, 
beyond  that  given  by  the  Richardson  Deed. 

Beftpondents' an-  j^  reply  to    thcsc    points,  the  Respondents  an- 
swered : 
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snrpiiM.  First,  that  the  Complainants  had  kept  back  these 

points,  to  the  last,  thus  taking  tlie  Respondents  bj 
surprise. 
feSed'iim-^S.'  ^^^^  "®^^  ground  of  complaint  was,  that  the  Coun- 
•"•  sel  for  the  Petitioners  read  a  part,  but  not  the 

whole,  of  tlie  Act  of  June  25th,  1798,  granting  to  the  Middle- 
sex Canal  the  right  of  mill-privilege.  [See  Appendix  C  (3).] 
There  was  an  express  Enabling  Act,  distinct  and  different  from 
the  Canal  Charter,  enabling  the  Proprietors  of  the  Canal  to  hold 
any  mill-seats,  on  any  waters  connected  with  the  Canal,  in  any 
town.  The  occasion  of  the  passage  of  this  Act  was  ^  doubt  of 
the  Proprietors  of  the  Canal  as  to  their  power,  under  their 
original  Charter,  to  hold  mill  property.  Must  not  the  Deed 
from  the  Proprietors  of  the  Canal  to  the  present  Mill-owners 
be  construed  in  accordance  with  the  tenor  of  the  entire  Act? 
Use  by  the  Canal  ^^  ^^  ^^^^  *'^^^  ^'^^^  Mill-powcr  was  simply  appcu- 
ftT^'Sth^ctnli  dant,  and  that,  the  raising  the  water  for  the  pur- 
Md^Miu  pur.  p^g^g  ^f  ^|jg  Canal  being  a  different  use,  no  right 
could  be  acquired,  under  it,  to  keep  the  water  up  for 
Mill  purposes.  But  the  Committee  would  perceive  that  the  use 
by  the  Proprietors  of  the  Canal  was  a  use  both  for  canal  and  mill 
purposes.  The  water  was  kept  up  to  within  three-fourths  of  an 
inch  of  the  bolt,  for  the  Cdnal,  and  above  that  height,  for  the 
Mill ;  and  the  privilege  was  thus  doubly  improved,  for  it  was  now 
evident  that  tlie  height  of  the  water  had  been  the  same  as 
now,  since  1798. 

Damages  for  In-  "^'^^  ^^^^  ^^  Chuse  VS.  Suttofi  Manvfacturififf  Com- 
Snnot  beagahl  P^^^j  *  Cushiiig,  152,  had  bccn  referred  to.  Now 
ShanTof  uTto  the  decision  in  Heard  vs.  Proprietors  of  the  Md- 
Miu  purposes.  ^/^^^^  CttTial,  5  Mctculf,  81,  was  that  when  a  man 
has  had  his  land  damaged  in  consequence  of  the  use  of  water 
for  canal  purposes,  the  Statute  of  Limitation  is  conclusive  evi- 
dence that  he  has  received  adequate  damages.  In  Chase  vs. 
Sutton  Manvfacturing  Company^  it  was  held  that  where  a  man 
received  his  damages  for  flowing  by  the  Canal,  he  could  not 
again  receive  them  from  the  Mill.  Therefore,  here,  the  lapse 
of  a  year,  after  the  damages,  is  conclusive  evidence,  in  the  eye 
of  the  law,  that  all  damages  have  been  paid. 

The  Petitioners  claimed  that  where  a  canal  takes  land  for  its 
purposes,  it  cannot  be  allowed  to  keep  it  for  another  purpose. 
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HSZ^TalSot.  Their  Counsel  denied  that  in  Heard  vs.  Talbot,  7 
Gray,  113,  the  point  in  question  was  presented. 
Mr.  BoTLER  proposed  to  show  that  the  point  was  taken,  and, 
for  that  purpose,  to  put  before  the  Committee  the  original  brief 
of  the  Counsel,  in  the  case. 

Mr.  French  objected. 

Mr.  Butler  said  he  would  use  the  brief  merely  as  a  state- 
ment of  the  Petitioners'  argument ;  and  proceeded  to  answer 
the  points  presented. 

If  the  Legislature  should  pass  an  Act  that  a  highway  should 
be  used  for  a  horse-railroad,  and  the  horse-railroad,  as  another, 
similar  public  use,  should  lay  out  its  track,  the  discontinuing 
of  the  highway,  only,  would  not  discontinue  the  horse-railroad 
track. 

A  presumption  of  grant  arises  from  a  man  lying  by  on  his 
rights,  for  a  sufficient  number  of  years  to  give  a  presumption 
that  he  would  not  have  done  so  had  he  possessed  any  right. 
But  if  as  in  this  case,  he  could  not  bring  any  complaint  to  bear, 
because  of  the  bar  of  the  Canal  Charter,  then  he  does  not  so  lie 
by  on  his  rights.  No  imputation  of  want  of  vigilance  can  be 
brought,  wlien  vigilance  would  be  of  no  service.  No  right 
was  adversely  claimed,  except  that  for  the  Canal,  until  after 
the  Canal  was  given  up. 

The  grant  is  to  be  presumed  from  its  use ;  and  the  use  was 
for  a  canal. 

Mr.  Butler  read  further,  from  the  brief,  to  show  the  views 
presented  to  the  Court,  by  the  Plaintiff's  Counsel,  in  Heard 
vs.  Talbot, 

Mr.  French. — In  that  case  admissions  were  made  which  the 
facts  did  not  require, — namely,  that  at  the  time  of  the  aban- 
donment of  the  use  of  the  Canal,  and  as  a  part  of  the  winding 
up  of  their  affairs,  the  Proprietors  sold  all  their  land,  and  the 
residue  of  the  water-power  by  them  unsold,  raised  by  their 
Dam,  to  the  Respondents,  by  deed  of  qui^claim. 
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Mr.  Butler  said  that  if  the  Talbot  Deed  was  the  one  that  had 
been  before  the  Supreme  Court,  then  all  these  views  had 
been  before  that  Court. 

The  Petitioners,  here,  claimed  thai  the  Canal  Proprietors 
could  not  transfer  their  rights,  because  there  can  be  no 
different  use  where  that  use  will  cause  an  additional  injury. 

In  Cowell  vs.  Thayer j  5  Metcalf,  256,  it  is  decided  to  the 
contrary,  [Mr.  Butler  read  from  the  case,  to  support  his 
.position.] 

The  answer  to  the  arguments  used  by  Counsel  in  Heard  vs. 
Talbot^  is,  that,  by  the  law-making  power,  an  Act  was  granted 
to  the  Proprietors  of  the  Middlesex  Canal,  authorizing  them 
to  own  mills,  tliat  they  sold  to  other  mills,  which  have  been 
in  existence  twenty-five  or  thirty  years,  the  right  to  draw 
three-fourths  of  an  inch  below  the  top  of  a  certain  bolt,  and 
that  the  water  had  been  kept  up,  for  years,  higher  than  that 
point,  for  mill  purposes,  because  the  Mills,  by  the  Deed,  had 
no  right  to  draw  it  below  that.  The  grant  to  Faulkner  is  con- 
clusive upon  that  matter. 

The  Chairman. — Did  they  convey  as  Mill-owners,  or  Canal- 
owners  ? 

Mr.  Butler. — They  had  no  new  name;  they  conveyed  as 
Proprietors  of  tlie  Middlesex  Caaal. 

ISSfJn  of*the  "^^^  Counsel  proceeded  to  consider  further  the 
Talbot  Deed.       constructiou  of  the  deed  to  the  Messrs.  Talbot. 

The  Complainant's  Counsel  thought,  that  Mr.  Butler,  in 
Heard  vs.  Talbot^  had  admitted  away  the  rights  of  his  client, 
the  Plaintiff,  by  the  admission  that,  at  the  time  of  the  aban- 
donment, the  Canal  Proprietors  sold  all  their  land  and  the 
residue  of  the  rights  unsold. 

The  question  was, — did  they,  by  this  Deed,  sell  all  their  land 
and  water-power?  The  argument  of  the  Counsel  for  the 
Petitioners  in  the  present  case  was,  that  there  is  an  estate, 
only,  carved  out  of  this  deed. 

What  does  it  actually  convey  ?  First,  eleven  pieces  of  land, 
amounting  to  twenty  acres  and  five  rods,  being  every  inch  of 
land  that  they  there  owned.    Then,  this  land  is  on  both  sides 
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of  Concord  River,  under  the  River,  under  the  Mills,  with  all 
the  Mills  and  appurtenances.  It  is  the  land,  and  all  the  land, 
which  the  Canal  Company  bought  of  Rogers  by  his  Deed, 
except  what  they  had  sold  to  other  parties.  Tliis  is  the  whole 
estate  which  is  carved  out. 

What  is  the  eflFect  of  the  reservation  made?  Thej  had 
taken  a  mill-privilege  from  Tliomas  Richardson,  with  a  certain 
restriction,  that  they  must  forever  grind  the  corn  of  Billerica; 
and  they  now  wished  to  protect  themselves  from  the  forfeit&re 
consequent  npon  the  neglect  of  that  condition. 
<>Mtetiction  of  What  was  the  conveyance  to  Faulkner?    It  was  a 

the         IfauUner  ■' 

!>"**•  right  to  keep  up  and  use  all  the  water  down  to 

three-fourths  of  an  inch  below  the  top  of  the  irofl  pin :  and  yet' 
Mr.  Mellen  had  said  this  Deed  meant  only  to  convey  the  water- 
power  of  the  Richardson  Dam,  which  the  Petitioners  claim  to  be 
twenty-six  or  twenty-eight  inches  lower  than  the  top  of  that 
bolt. 

[Mr.  Butler  continued  to  read  from  the  instrument  (Appen- 
dix M).] 

If  they  have  only  conveyed  the  right  to  use  the  water  to  a 
point  twenty-eight  inches  lower,  only,  why  did  they  restrict  the 
purdiasers  to  draw  three-fourths  of  an  inch  below  the  top  of 
that  bolt  ?  [The  Counsel  read  the  passage  fixing  the  lawful 
height  of  the  flash  board,  as  determined  by  the  bolt,  j 

Was,  then,  the  criticism  that  the  Counsel  had  waived  the 
rights  of  his  client,  in  Heard  vs.  Thlboi,  a  just  one  ? 

Mr.  BowERMAN  understood  that  the  Canal  had  a  right  to  use 
the  Dam,  to  an  unlimited  height.  Now,  did  they  convey 
that  right  to  the  buyers  ? 

Mr.  Butler. — No;  they  only  conveyed  the  right  to  keep  the 
water  at  the  level  to  which  they  had  already  raised  it  for  forty 
years:  and  they  had  the  right  to  raise  it  above  that,  only  as 
subject  to  the  claim  for  damages. 

Mr.  Bowerman. — Have  their  grantees  the  right  to  raise  it, 
subject  to  that  claim  for  damages? 

Mr.  BtJTLER  replied  that  they  certainly  Imd,  under  th6 
Flowage  Act, — ^not  under  the  Charter.     In  early  times,  he 
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would  not  have  held  that  the  mill-right  was  appended.  He  had 
always  wondered  why, — taking  the  argument  of  the  Petitioners, 
that  there  was  an  excess  of  height  to  which  the  water  was 
raised  by  the  Canal, — there  was  no  attempt  to  obtain  damages 
for  the  excess. 

If  the  water  be  twenty-eight  inches  higher  than  formerly,  it 
has  been  raised  for  mill-purposes,  and  the  present  Proprietors 
are  protected  from  the  payment  of  damages,  by  prescription. 
ifthePetuioncw  ^^^  supposc  the  Rcspoudents  to  be  wrong  in 
SiiJfSctSn^'tf  tlicir  construction  of  the  Deed.  What  was  the 
Sti^kl'wm**i  inevitable  legal  consequence  ?  They  had  no  Deed 
djinthecourtt?  authorizing  the  use  which  they  make  of  the 
water ;  the  water  is  twenty-eight  inches  above  the  level  at  which 
they  have  any  right  to  keep  it.  What  did  the  Petitioners  want 
of  the  Committee  ?  The  Canal  is  dead ;  the  Messrs.  Talbot 
have  no  Deed.  Why  would  not  a  jury  give  them  damages  ? 
Was  not  their  remedy  perfectly  clear  ?  Why  should  the  Legis- 
lature interfere  in  a  private  quarrel  ?  If  the  Mill-owners  have 
no  right,  can  the  Legislature  pass  a  law  to  allow  them  less  ? 
There  had  been  no  request  for  a  repeal  of  the  Mill-Charter.  It 
was  a  little  remarkable, — by  the  way, — that  at  the  same  time 
that  the  Canal  Proprietors  built  the  new  Dam,  they  pro- 
cured a  mill-charter.  Undoubtedly,  it  was  as  a  mill-corpora- 
tion that  they  built  the  Dam.  The  object  was,  to  obtain  extra 
power.  And  in  the  year  1798  was  passed  the  Flowage  Act, 
giving  full  remedy  for  injuries  by  flowage. 

In  reply  to  Mr.  Bowerman,  Mr.  Butler  answered  that  the 
purchase  from  Richardson  was  made  in  1794,  and  that  no 
further  purchase  was  made  in  1798. 

Mr.  Bowerman. — Then  they  had,  originally,  no  right  to  pur- 
chase mills,  and  in  1798  were  invested  with  that  right,  and  then 
purchased  under  the  Charter. 

Mr.  Butler  replied  in  the  affirmative.  All  they  got  before 
1798  was  the  water-power.  In  1794,  they  buy ;  in  1798, 
they  become  mill-owners ;  they  make  a  new  dam  ;  and  in  1799 
they  buy  new  privileges,  and,  afterward,  sell,  as  well  as  buy, 
mill-privileges. 
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Mr.  BowERMAN  supposed  that  the  Canal  Corporation  erected 
tlae  Dam,  in  1798,  under  their  Canal-Charter.  Was  it  claim«d, 
hj  the  Counsel  for  the  Respondents,  tliat  they  have  a  right  to 
convey  such  mill-privileges  to  a  third  party  ? 

Mr.  BuTLBR  replied  that  such  was  the  exact  decision  in  Chase 
Ys.  Sutton.  If  they  raised  the  Dam,  it  must  be  presumed  that 
the  land-owners  received  the  payment  for  the  perpetual  use. 

Mr.  BowERMAN  asked  if  tlje  Counsel  took  the  ground  that  the 
purposes  were  similar, 

Mr.  Butler  replied  in  the  affimative : — the  purpose  was,  rais- 
ing water.  Water  raised  to  the  same  height  would  flood 
Sudbury  Meadows  just  as  much  for  a  canal  as  for  any  tiring 
else.  And  it  had  to  be  kept  up  just  as  high  for  the  Cansd  as 
for  the  Mills. 

Mr.  BowERMAN  said  the  question  was,  whether  a  right  given, 
by  a  cliarter,  to  a  corporation,  to  use  land  in  a  certain  way,  is 
a  right  which  passes  appurtenant  to  the  land. 

Mr.  Butler. — A  corporation  takes  land  for  a  turnpike,  and 
constructs  a  way.  They  buy  the  land  for  the  purpose  of  con- 
structing that  way.  Having  constructed  it,  they  build  a  bridge 
across  a  river.  The  corporation  surrenders  its  charter.-  Be- 
cause the  corporation  is  dead,  cannot  the  land-owner  on  each 
side  of  the  river  maintain  the  bridge,  for  the  purpose  of  crossing, 
for  his  own  convenience  ? 

Mr.  Bowerman. — ^In  that  case,  the  title  is  obtained  by  pur- 
chase. 

Mr.  Btttler- — But  the  land-owners  who  hold  the  bridge, 
must,  by  maintaining  it,  more  or  less  stem  back  the  water  upon 
tlie  lands  of  their  neighbor.  Yet  they  have  a  right,  given  by 
the  provisions  of  the  Charter,  and  they  have  paid  for  that  per- 
petual right. 

Mr.  Bowerman. — Suppose  the  Canal  Corporation  had  a  right 
to  raise  the  Dam  at  Billerica  to  a  given  height,  for  canal  pur^ 
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poses,  aud  pay  for  that  right.  Under  the  Charter  they  did  raise 
the  water  to  tliat  height.  Now,  could  they,  abandoning  all 
the  purposes  of  the  Charter,  transfer  to  the  City  of  Boston  the 
right  to  take  the  water,  for  its  own  use  ? 

Mr.  BuTLEft  replied  that  he  had  the  opinion  of  Hon.  Jere- 
miah Mason  that  they  could  do  so. 

Mr.  French  said  that  the  opinion  of  Mr.  Mason,  referred  to, 
was.  evidence  only  of  his  opinion  that  the  City  of  Boston  could 
ask  for  the  water.  Whether  they  could  obtain  it  without  pay- 
ment, was  a  different  question. 

Mr.  Butler. — The  flowing  of  land  destroys  its  value.  Sup- 
pose that,  instead  of  this  complaint  that  no  payment  for 
damages  has  been  received,  the  Middlesex  Canal  Company  had 
paid  a  hundred  dollars  an  acre  for  the  injury  done.  Now,  at 
the  end  of  forty  years,  suppose  the  Canal  Company  should  stop 
their  operations,  but  leave  the  Dam  still  standing  as  before. 
Where  would  be  the  justice  of  allowing  those  same  land-owners 
to  claim  the  right  to  cut  down  that  Dam,  to  free  their  land  from 
water,  and  restore  the  value,  lost,  and  paid  for  at  a  hundred 
dollars  per  acre. 

Mr.  BowERMAN. — But  take  the  case  of  a  railroad  corpora- 
tion. They  run  a  track  through  a  piece  of  laud,  and  the  dam- 
ages are  assessed  for  the  owner.  But,  at  the  same  time,  the 
assessors  take  into  consideration  the  benefit  which  the  railroad 
may  confer  upon  him.  Can  the  railroad  corporation  abandon  the 
use  of  that  road  and  transfer  it  to  others,  to  be  used  as  a  race- 
course ? 

Mr.  Butler. — That  is  exactly  what  was  done  in  the  case  of 
Chase  vs.  Sultan :  and,  beside,  there  is  no  claim,  in  the  case  of 
the  Meadows,  of  benefit  to  offset.  A  canal  in  Connecticut  was 
used  for  a  railroad,  and  the  Company  refused  to  pay  any  dam- 
ages, and  were  sustained  in  their  refusal.  The  same  decision 
has  been  made  in  regard  to  a  turnpike.  A  City  takes  land  for 
a  common  way.  Can  that  way  be  taken  for  a  horse-railroad, 
without  payhig  new  damages  ? 
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The  Chairman. — The  ground,  there,  would  be  that  it  facili- 
tated the  former  uses. 

Mr.  BowERMAN. — That  the  Legislature  does,  and  not  a  cor- 
poration. 

Mr.  Butler. — Suppose  land  is  taken,  by  public  authority, 
for  a  common  way.  Afterward,  a  horse-railroad  is  constructed 
upon  that  way.  Then,  water-pipes  are  put  in,  bursting  perhaps, 
and  constituting  a  great  nuisance  to  tlie  owner  of  the  property 
from  which  the  land  was  taken  for  the  way.  Now,  the  Legis- 
lature has  never  granted  any  compensation  for  either  of  tliose 
new  purposes.  And  yet  it  is  an  elementary  principle  that  if  these 
chariges  constitute  the  taking  of  the  land  for  a  new  use,  they 
aro  therefore  unconstitutional. 

Mr.  BowERMAN. — But  if  a  railroad  corporation  takes  land  for 
railroad  purposes,  can  that  corporation  itself  convert  it  into  a 
canal  ? 

•■ 
Mr.  Butler. — They  can,  against  everybody  but  the  public. 
They  can,  so  far  as  regards  private  persons.     The  reason  is, 
that  the  use  has  been  once  paid  for :  and,  the  party  having  his 
damages,  why  should  he  have  his  land  back  again  ? 

Mr.  BowERMAN. — There  may  be  one  damage  for  a  railroad, 
and  a  greater  for  a  canal. 

Mr.  Butler. — It  may  be  one  thing  to  have  a  quiet  street, 
like  Beacon  street,  in  front  of  one's  house,  and  another  to  have 
a  horse-railroad ;  but  the  decision  of  Chief  Justice  Shaw,  in 
Heard  vs.  Talbot j  establishes  the  position  taken  by  the  Respon- 
dewts. 


Argument  in  behalf  op  the  Petitioners,  on  the  Construc- 
tion OP  the  Deed  to  Messrs.  Talbot. 


^\  ^'*7JSj'*Jn'  ^^-  French  proceeded  to  reply  to  the  argument  of 

striction    of  t/u    TLT-     T^nTI  FR 
Talbot  Deed.  Jlir.  I>UllitK. 
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He  did  not  propose  to  enter  into  the  discussion  of  any  point 
other  than  the  construction  of  the  Deed. 

Tliis  point  was  never  raised  in  Heard  vs.  Talbot^  and,  there- 
fore, could  never  have  been  decided,  by  the  Court,  in  that  case. 

Mr.  Butler  agreed  to  this  statement. 

Mr.  Fbench  asked,  what,  then,  was  Mr.  Butler's  position  in 
repeating  an  argument  which  had  not  been  addressed  to  the 
Court? 

Mr.  French's  own  statement  was,  in  brief,  that  in  that  case 
the  Counsel  agreed,  substantially,  that  the  Talbots  held  all  the 
rights  of  the  Canal ;  or,  at  least,  that  the  Canal  undertook  to 
convoy  to  the  Talbots  all  their  rights,  and  that  every  thing  that 
could  pass  by  Deed,  from  the  Canal,  the  Talbots  had.  Upon 
that  the  Court,  proceeded,  in  their  opinion,  assuming  that  the 
Talbots  had  all  the  rights  which  the  Canal  could  give  them, 
and,  among  them,  all  the  rights  as  to  keeping  up  the  water, 
which  the  Canal  Company  possessed.  In  the  recital  of  the  facts, 
this  Deed  was  not  followed  far  enough  to  raise  the  question 
now  raised.  The  case,  as  agreed,  was,  that  at  the  time  of  the 
winding  up  of  the  affairs  of  the  Canal  Company,  and  as  part  of 
that  winding  up,  the  Proprietors  sold  all  their  land,  and  the 
residue  of  the  water-power  by  them  unsold,  however  acquired, 
and  however  held,  existing  when  they  gave  the  Deed  of  quit- 
claim to  the  Respondents. 

All  the  rights  were  sold  subject  to  this  easement ;  and  yet 
the  Counsel  for  the  Respondents  claimed  tlie  absolute  estate, 
unincumbered ! 

But  the  Petitioners  claimed  a  further  meaning.  The  estate 
was  not  subject  to  an  easement,  but  to  a  reservulion^  as  set 
forth.  The  Cailal  rights  are  reserved.  Certain  rights  were 
obtained  subject  to  the  use  of  the  Canal,  and  when  that  use 
should  cease,  were  to  cease  forever. 

Mr.  BuTLEB. — When  does  .that  reservation  cease  ? 

Mr.  French. — ^It  ceases,  as  to  this  land,  whenever  the  Canal 
ceases.    Tlie  incidents  of  the  Canal  go  with  it. 
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The  Deed  proceeds  to  give  the  old  Osgood  grant,  from  the 
Town  of  Billerica,  for  a  mill-privilege,  with  the  condition  that 
the  Owners  shall  grind  corn  for  the  Town. 

What  did  the  Canal  Corporation  think  they  had  acquired 
under  tliis  Richardson  Deed  ?  [See  Appendix  L.]  They  had 
obtained  it  four  years  before  they  went  to  the  Legislature  for  a 
grant  in  regard  to  it.  The  recital  in  the  Act  of  1798  [Appen- 
dix C  (1)]  is  evidence  of  their  view. 

When,  then,  they  convey  the  Richardson  rights,  they  refer  to 
the  Deed,  and  the  rights  acquired  by  it  at  its  date,  and  not  the 
rights  that  had  grown  up  upon  it.  They  expressly  refer  to  the 
original  Deed,  with  its  date. 

Mr.  BowBRMAN. — Suppose  that  in  1798  they  raised  the  Rich- 
ardson Dain  under  the  Mill-Charter,  and  used  it,  or  let  it  to  be 
used,  for  twenty  years  ? 

Mr.  French. — ^Certainly,  whatever  they  acquired,  they  con- 
vey. They  had  acquired  it  as  a  part  of  the  Richardson  right, 
distinct  from  the  Canal  right.  It  would  depend  upon  the 
question  of  adverse  claim.  If,  by  so  doing,  they  could  be  held 
to  give  public  notice  that  they  were  claiming  it  exclusively 
under  the  Mill-right,  they  might  hold  it  by  prescription.  The 
difficulty  is,  the  case  cannot  be  proved. 

The  Chairman. — It  could  not  be  notorious,  because,  to  the 
eye,  it  would  be  invisible. 

Mr.  French. — Certainly,  as  in  the  case  of  a  spring  under- 
ground. 

Mr.  BowBRMAN. — But  here  they  erect  their  Dam,  a  foot 
higher,  and  immediately,  themselves,  establish  a  mill,  or  let  the 
privilege.  Although  they  may  use  it  partly  for  the  Canal,  still, 
it  is  evident  they  are  using  it  for  mill  purposes,  under  the 
Charter. 

Mr.  French. — The  presumption  of  law  is  that  they  are  hold- 
ing by  the  legal  claim,  if  they  have  one. 
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Mr.  BowBBMAN. — Under  the  two  charters,  they  have  a  right 
to  do  both. 

Mr.  French. — That  is  true :  but  that  case  involves  the  sup- 
position that  under  the  Mill-Charter  they  are  taking  what  they 
have  no  right  to  take. 

Mr.  Butler. — The  Mill-owners  have  a  right  to  take  undet 
the  Mill-Charter. 

Mr.  BowERMAN. — The  question  is  whether,  having  used  the 
privilege  twenty  years,  they  can  pass  it  by  their  Deed. 

Mr.  French. — Not  unless  by  the  Mill-Charter  they  had  a 
right  to  keep  the  Dam  up  there. 

The  case,  put  by  the  Counsel  for  the  Respondents,  of  the 
payment  of  a  hundred  dollars,  for  the  land,  had  no  relevancy ; 
for  the  parties  here  paid  for  the  easement.  The  land-owners 
are  paid  under  the  idea  that  the  easement  is  to  be  permanent ; 
but  if  the  easement  is  not  permanent,  a  new  case  is  presented, 
calling  for  new  damages.  The  decision  of  Chief  Justice  Shaw, 
on  the  point,  is  upon  the  supposition  that  all  damages  for  canal 
purposes  are  paid,  not  all  future  damages  for  purposes  not 
contemplated. 

Adjournment      ^^^^  Hearing  was  closed,  and  the  Committee  ad- 
journed, to  meet  for  deliberation. 
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APPENDIX. 


HISTOEICAL   DOCUMENTS 

EyiDENCE   FOR   PETITIONERS^ 


A. 

[Page  190.] 

EXTRACTS  FROM  THE  RECORDS  OF  THE  TOWN  OF 
SUDBURY* 

(1.) 
[P.  6.] — ^The  22nd  day  of  Febuary,  1639. — It  is  ordered  and 
agreed  that  wheras  now  the  Commisioners  of  Sudbury  have  a  levey 
for  to  gather  some  money  to  pay  for  the  purchase  of  our  plantation, 
and  also  other  rates  for  divers  occasions j  do  order  that  all  our  rates 
shall  now  be  gathered  acording  to  such  quantity  of  Meador  as  are 
granted  to  the  Inhabitants  of  the  town  according  to  the  rate  or  fixed 
proportion  as  in  pages  following  (which  we  have  annexed  for  futer 
evidance),  according  to  which  the  several  quantities.  And  whereas 
divers  men  have  some  allowance  of  quantity  to  supply  for  the  defect  in 
quality  of  goodness,  we  do  agree  that  the  said  owners  shall  not  be 
rated  for  the  acrees  allowed  to  pay  more  or  less.  And  for  more  sureness 
in  the  rating,  we  have  annexed  unto  the  rates  following  the  quantity 
of  the  allowed  acres  to  every  man^s  proportion  as  allowed  in  general 
to  all,  provided  further  that  if  there  be  or  shall  be  found  two  or  three 
or  more  quantity  of  acres  more  than  the  quantities  allowed  in  the 
said  rate  or  rates  of  division  to  be  laid  out  with  their  allowance  affixed, 
that  then  such  quantity  of  acres  shall  be  at  the  town  discresion. 

Edmund  Brown. 

Edmund  Rice. 

BiRAN  Pendleton. 

Walter  Hatnes. 

George  Manning* 

*  The  extracts  from  the  rarioiu  reoordst  etc.,  are  printed  from  the  proT«d  or  admitted  copies 
presented. 
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(2.) 

[P.  19] — A  General  Court  holden  at  Boston  the  4tti  day  of  Sept., 
1639.  It  was  ordered  that  the  new  plantation  by  Concord  shall  be 
called  Sudbery. 

(8.) 

Sept.  1641. — It  is  ordered,  by  the  concent  of  the  freeman  of  this 
town,  that  any  Hog  that  shall  be  found  within  the  meaders  vrithout  a 
ringe  in  his  nose,  after  the  22  of  this  presant  month,  sball  forfeit,  for 
very  Hog  so  found,  twelve  pence ;  and  Ed  word  Goodnow  is  oppointed 
to  take  to  this  business,  and  allowed  for  this  service  the  one-haff  of 
the  penalties, — ^and  the  other  haff  is  to  be  accounted  to  the  freeman 
for  it. 

(4.) 

[P.  21.] — ^May  2. — ^It  is  ordered  by  the  freeman  of  this  town  that 
all  the  Cattle  within  this  towen  shall  this  summer  not  be  turned  abroad 
without  a  keeper  and  the  keeper  shall  not  keep  any  of  the  herds  in 
any  of  the  great  river  meadows  for  every  default  of  the  herdsman 
four  shillings  to  be  payed  to  the  tovm's  use  and  for  every  default  of 
the  owner  five  pence  a  head,  This  order  takes  date  this  second  day 
of  May  untill  further  order  be  taken. 

(6.) 
[P.  34.] — August  6. — It  is  ordered  by  the  town,  the  4  day  of  the 
6th  month,  that  there  shall  be  a  rate  gathered  of  ten  pounds^  for  the 
finishing  of  the  meetinghouse ;  to  be  raised  upon  meadowes  im- 

proved lands  and  all  manner  of  cattle  above  a  quaters  old,  to  be  fined 
as  they  were  formally  prised  ;  the  invoice  to  be  taken  by  Xhe  marshall ; 
rates  to  be  prised  at  15  shilling  apiece,  shoats  at  6  shillings  6  pence, 
kids  at  4  shillings  apiece. 

August  6,  1643. 

(6.) 

[P.  44.J— April  3,  1644.— It  is  ordered  that  all  Hogs  that  shall 

after  the  6  day  of  this  presant  month  be  taken  in  any  garden,  planted. 

field,  or  meadow,  without  yokes  and  rings,  shall  forfeit,  for  every  hog 

that  is  so  fund,  twelve  pence :  this  order  taken  holds  only  of  hogs  that 

are  kept  at  home  and  not  herded  out. 

(7.) 
[P.  82.]-— Feb.  9,  1646.— It  is  agreed  by  the  town  that,  in  the  rate 
that  is  now  to  be  gathered,  all  the  meadowes,  that  is,  the  first,  seccond 
divission,  and  gratulations,  shall  be  rated  at  five  shillings  an  acre. 
John  How  and  Goodman  Moores  are  to  take  the  invoice,  and  to  have 
four  shillings  apiece  for  their  labour. 
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(8.) 
[Vol.  II.,  p.  184.]— Sudbury,  Feb.  22,  1714:5.— Having  recieved 
some  lines  from  some  of  y.e  Inhabitants  of  Concord,  requesting  us  that 
we  would  choose  a  Committer  to  view  the  River  and  find  out  the 
stopage  of  the  water  and  consider  what  may  be  best  done  to  remove 
the  incumberance  thereof. 

These  are,  therefore,  to  notify  all  the  Inhabitants  and  Proprietors 
belonging  to  Sudbury,  and  to  the  river  meadowes,  to  meet  at  the  meet- 
inghouse, on  friday,  the  25  of  this  instant  Feb.,  at  12  of  the  clock,  noon 
of  said  day,  then  and  there  to  consider  about  the  premeses,  and  to 
choose  men  to  meet  with  Concord  committee  to  view  and  act  as  may 
be  convenient  in  the  matter,  And  to  see  what  method  the  town  will 
take  for  the  mending  and  raising  the  cans  way  from  the  town  Bridge 
to  Lieu.  David  Haynes,  and  to  consider  about  it  u'htill  the  next  meet- 
ing in  March. 

John  Rice, 
David  Haynes, 
Samuel  Wright, 
James  Brewer, 
John  Clap, 
Selectmen  of  Sudbury. 

(9.) 
[Vol.  2, 184.] — ^Sudbury,  Feb.  25, 1714-5. — At  said  meeting  ordered 
that  Capt.  Joshua  Haynes,  Mr.  Thomas  Plympton,  and  Sar*t.  Hopesell 
Bent,  are  chosen  a  Committee  to  join  with  Concord  to  act  in  said  affair : 
likewise,  Lieut.  David  Haynes,  Ens.  John  Noyes,  to  take  the  cans  way, 
fore  with,  to  find  out  the  highest  place. 

(10.) 

Warrant  for  Town  meeting,  drawen  April  30,  1723,  to^be  May  13. 
Likewise,  to  se  if  the  town  will  choose  a  Committee  to  prefer  a  peti- 
tiobi  to  the  next  Court  of  quarter  sessions  to  be  holden  for  the  County 
of  Middlesex,  that  the  stopage  and  obstruction  upon  Sudbury  and 
Concord  river  may  be  removed,  which  we  are  informed  is  upon  said 
river  in  Bilerica  bound,  which  is  a  hinderance  to  the  pasage  of  the  Fish. 

Voted,  at  the  above  said  meeting,  that  the  Town  will  choose  a  Com- 
mittee to  prefer  a  petition  to  the  General  Sessions  of  the  peace,  to  pre- 
vent the  stopage  of  the  Fish  on  ^udbury  and  Concord  river. 

At  said  meeting  the  town  by  their  votes  chose  Mr.  Daniel  Ester- 
brooks  and  Capt.  Ephraim  Curtis  their  Committee,  and  impowered 
them  to  prefer  a  petition  to  General  Sessions  of  the  peace  to  be  holden 
for  the  County  of  Middlesex,  that  the  stopage  and  obstruction  upon 
Concord  and  Sudbury  river  may  be  removed,  which  is  a  hinderance  to 
the  free  passage  of  the  Fish. 
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B. 

EXTRACTS  FROM  THE  RECORDS  OF  THE  TOWN  OF 
BILLERICA. 

(1.) 
[Vol.  n.,  p.  78.] — ^28th,  9th  month,  1667. — Great  bridge  oyer  Con- 
cord River  rebuilt  by  order  of  the  Town. 

(2.)      • 
IGrant  to  Osgood.'] 

[Vol.  II.,  p.  276.]— At  a  general  Town  Meeting,  Oct.  4th,  1708. 
Granted  to  Christopher  Osgood,  Jr.,  of  Andorer,  all  that  neck  of  land, 
on  the  west  side  of  Concord  river,  lying  between  said  river  and  the 
path  way  leading  to  broad  meadow,  with  the  stream  at  the  falls,  re- 
serving ten  poles  from  the.  fordway  down  said  river,  and  from  the 
foot  of  the  Hill  going  down  into  broad  meadow;  provided  the  said 
Christopher  Osgood  do,  within  two  years  next  eosueing  the  date 
hereof.  Erect  and  maintain  a  good  Grist  Mill  upon  said  river,  at  the 
falls  over  against  Samuel  Rogers  his  house  lot,  and  the  said  Osgood 
doeth  engage  to  secure  and  defend  the  town  of  Billerica  from  any 
trouble  and  charge  that  may  arise  for  damag  that  may  be  done  to  the 
meadows  of  the  towns  above  us  by  said  Mill  dam :  the  said  land  is 
given  and  granted  to  the  said  Christopher  Osgood  and  his  heirs,  by 
the  town  of  Billerica,  so  long  as  he  and  they  shall  maintain  a  god 
Grist  Mill  at  said  place ;  and  when  said  mill  ceases  the'said  land  shall 
return  to  the  said  town  of  Billerica. 

(8.) 

Billerica  Town  Meeting,  March  27,  1710.  Voted,  that  the  town  of 
Billerica  will  defend  Mr.  Christopher  Osgood  from  bearing  any  charge 
of  the  damage  in  flowing  Dr.  Toothacre  meadow,  by  his  Mill  dam ; 
said  Osgood  engaging,  for  himself  and  his  successors,  that  the  said 
stream  that  was  granted  to  him  shall  return  with  the  land  to  the  said 
town  of  Billerica,  when  the  said  mill  ceaseth  which  he  holds  said  land 
and  stream  by.     Passed  in  the  affirmative,  8  votes. 

Jonathan  Bacon,  Josiah  Bacon,  and  Josiah  Fassett,  entered  their 
dissent  against  vote. 
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(4.) 
March  5tb,  1711. — "The  proprietors  of  the  town,  at  a  general  meet- 
ingy  voted  to  appropriate  a  sum  from  the  surplus  money  from  the  sale 
of  river  meadow  lands,  to  pay  Doc.  Toothacre  for  damage  flowing  his 
land  by  O^ood's  dam ;  and  gave  liberty  to  flow  mill  swamp— and 
make  some  recompense  to  Nathan  Patten." 

(6.) 
March  9th,  1711.  The  proprietors  east  of  Concord  river  granted  to 
Roger  Toothacre  all  the  land  on  the  ea»t  side  of  the  highway  leading 
to  his  house,  that  belonged  to  Farley's  &  Marshall's  lot,  for  full  rec- 
ompense and  in  exchange  for  his  meadow  lot  flowed  by  Osgood's  mill- 
dam. 

(6.) 
[With  t^  paper  was  introduced  the  following  ]  : — 

[  Value  of  Concord  River  Meadows j  Jan.  2ndj  1738.] 

Hecords  ot  Middlesex  Registry,  B.  XXXVIII.  p.  527. — Benja- 
min Whiting  sold  4  acres  of  River  meadows,  on  the  west  side  of  Con- 
«ord  river,  in  Billerica,  called  broad  Meadow,  to  Christopher  Osgood 
46r  the  sum  of  160  pounds,  lawful  money,  with  the  incumberance  of 
't,  highway. 
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[Page  190.] 

EXTRACTS   FROM  THE   SPECIAL  LAWS   OF  MASSACHU- 
SETTS. 

[  Charter  of  the  Proprietors  of  the  Middlesex  Gzna/.] 

(1.) 
[Vol.  I.,  p.  465.] 

An   ACT   for  iucorporating  James   Sullivan,  Esqnire,   and 

others,  by  the  Name  and  Style  of  The  Proprietors  of  the 

Middlesex  Canal. 

WHEREAS  James  Sullivan  Esq.  and  others  have  petitioned  to  be 
incorporated  for  the  purpose  of  cutting  a  Canal  from  the  waters  of 
Merrimack  River  into  the  waters  of  Medford  River :  And  whereas  it 
is  represented  that  sundry  persons  are  ready  to  raise  funds  sufficient 
for  the  purpose  of  opening  the  same  Canal : 

Sect.  1.  Be  it  therefore  enacted  ly  the  Senate  and  House  of  Rep- 
resentatives, in  General  Court  asstmhled^  That  the  said  James  SuUivany 
Oliver  Frescott,  James  Winthrop,  Loamini  Baldwin^  Benjamin  Hally 
Jonathan  Porter^  Andrew  Hall^  Ebenezer  Hall^  Samuel  Tufis^  jun. 
Aaron  Brotcn^  Willis  Hall^  Samuel  Swan^  jun.  and  Ebenezer  HalU 
jun.  their  associates  and  successors,  are  hereby  incorporated  and  shall 
be  a  Corporation  forever,  under  the  name  of  The  Proprietors  of  the 
Middlesex  Canals  and  by  that  name  may  sue  and  prosecute,  and  be 
sued  and  prosecuted,  to  final  judgment  and  execution ;  and  shall  be, 
and  hereby  are  vested  with  all  ^he  powers  and  privileges  which  are 
by  law  incident  to  Corporations  of  a  similar  nature. 

Sect.  2.  And  he  it  further  enacted  by  the  authority  aforesaid^  That 
the  said  Proprietors,  or  any  three  of  them,  may  make  their  application 
to  any  Justice  of  the  Peace  for  the  county  of  Middlesex  requesting 
him  to  call  a  meeting  of  the  said  Proprietors,  to  be  holden  at  some 
convenient  place  within  the  town  of  Medford^  in  the  same  county ; 
whereupon  such  Justice  is  hereby  empowered  to  issue  his  warrant  to 
one  of  said  Proprietors,  directing  him  to  warn  and  notify  said  Pro- 
{>rietors  to  meet  at  such  time  and  place  in  said  town  of  Medford^  as 
^he  shall  therein  direct,  to  agree  on  such  method  as  may  be  thought 
proper  for  calling  meetings  of  said  Proprietors  for  the  future,  and  to 
do  and  transact  such  matters  and  things  relating  to  the  said  Propriety, 
as  shall  be  expressed  in  the  warrant.  And  the  Proprietor  to  whom 
such  warrant  shall  be  directed,  shall  give  notice  to  said  Proprietors, 
by  causing  the  same,  or  the  substance  thereof,  to  be  published  in  one 
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of  the  Boston  newspapers  fourteen  days  before  the  holding  of  said 
meeting,  and  make  return  thereof,  under  his  hand,  to  the  same 
meeting,  to  be  lodged  with  the  Clerk  that  shall  be  then  and  there 
chosen.  And  the  said  Proprietors  may,  at  the  same  or  any  other 
legal  meeting,  choose  a  Clerk,  Treasurer,  and  other  officer  or  officers 
of  the  Corporation,  that  they  may  deem  necessary ;  and  also  may 
choose  a  committee  for  ordering  and  regulating  the  business  and 
affairs  of  the  said  Corporation ;  and  every  Proprietor  shall  have  a 
right  to  vote  in  the  Proprietary  meetings,  according  to  his  share  and 
interest,  in  person  or  by  representation,  in  the  following  ratio,  viz. 
From  one  hundred  to  ihree  hundred  dollars,  inclusive,  there  shall  be 
allowed  one  vote ;  from  the  three  hundred  and  one  to  six  hundred 
dollars,  inclusive,  shall  be  allowed  one  vote  more ;  and  for  every 
thousand,  above  one  thousand,  shall  be  allowed  one  vote  more,  pro' 
videdy  no  one  Proprietor  shall  have  more  than  twenty  votes;  all 
representations  to  be  proved  in  writing,  signed  by  the  person  making 
the  same,  by  special  appointment,  which  shall  be  filed  with  and 
recorded  by  the  Cleik ;  and  this  Act  and  all  rules,  regulations  and 
votes  of  the  said  Corporation  shall  be  fairly  and  truly  recorded  by 
the  said  Clerk,  in  a  book  or  books  for  that  purpose  to  be  provided 
and  kept:  Provided,  that  whereas  it  may  be  necessary  in  the  prose- 
cution of  the  foregoing  business,  that  the  property  of  private  persons 
may  (as  in  the  case  of  highways)  be  appropriated  for  the  public  use  ; 
in  order  that  no  person  may  be  damaged  by  the  digging  and  cutting 
Canals  through  his  land,  by  removing  mills  or  mill-dams,  diverting 
water-courses,  or  flowing  his  land,  by  the  Proprietors  aforesaid, 
without  receiving  full  and  adequate  compensation  therefor. 

Sect.  3.  Be  it  enacted  hy  the  authority  aforesaid.  That  in  all 
cases  where  any  person  shall  be  damaged  in  his  property  by  the  said 
Proprietors,  for  the  purposes  aforesaid,  in  manner  as  is  above  ex- 
pressed, or  in  any  other  way,  and  the  Proprietors  aforesaid  do  not, 
within  twenty  days  after  being  requested  thereto,  make  or  tender 
reasonable  satisfaction  to  the  acceptance  of  the  person  damaged  by 
them  as  aforesaid,  the  person  so  damaged  may  apply  to  the  Court  of 
the  General  Sessions  of  the  Peace,  for  the  county  in  which  the  damage 
shall  have  been  sustained,  to  have  a  Committee  appointed  by  satd 
Court,  at  his  own  expense,  to  estimate  the  damage  so  done ;  and  the 
said  Court  are  hereby  authorized  and  empowered  by  warranty  under 
the  seal  thereof,  upon  such  application  made,  (if  within  one  year  from 
the  time  of  the  damage  done  as  afbresaid,)  to  appoint  a  Committee  of 
^ve  disinterested  freeholders  in  the  same  county,  to  estimate  the 
damages ;  which  Committee  shall  give  reasonable  notice  to  the  per- 
sons interested,  and  to  the  Clerk  of  the  Proprietors  aforesaid,  of  the 
b 


X  APPENDIX.  [Feb. 

time  and  place  of  their  meeting ;  and  thej  shall  be  under  oath  to 
perform  said  service,  according  to  their  best  skill  and  judgment; 
which  having  done,  they,  or  the  major  part  of  them,  shall  make  return 
thereof,  under  their  hands  and  seals,  to  the  next  Court  of  General 
Sessions  of  the  Peace  to  be  hoi  den  in  said  county,  after  the  same 
service  is  performed ;  to  the  end,  that  the  same  may  be  accepted, 
allowed  and  recorded ;  and  the  Committee  so  empowered,  are  required 
to  estimate  the  said  damage,  and  make  return  thereof,  as  aforesaid ; 
and  if  the  estimate  of  the  Committee  be  accepted  by  the  Court,  the 
Clerk  of  the  Court  is  hereby  authorized  and  directed}  on  application 
therefor,  to  issue  an  execution  against  the  property  only  of  the  Cor- 
poration, or  of  any  individual   belonging   thereto,  for  the  sum  so 
adjudged  in  damages:  Provided  the  same  is  not  paid  within  twenty 
days  after  the  acceptance  of  said  report,  and  likewise  for  the  cost  of 
the  said  Committee  and  fees  of  the  Court,  both  to  be  allowed  by  the 
Court;  provided  the  sum  of  damages  estimated  by  the  Committee 
exceed  the  sum  of  damages  so  tendered :  But  in  case  the  Proprietors 
actually  tendered  to  the  person  complaining,  before  the  complaint 
was  exhibited,  a  sum  as  great  as  that  allowed  by  the  Court  in  dam- 
ages, then  nothing  to  be  included  in  the  execution  for  costs  of  Com- 
mittee or  Court:  The  execution  to  be  issued  by  the  Clerk  of  the 
Court,  to  be  in  the  same  terms,  mutatis  mutandis^  and  returnable  in 
the  same  time  as   though  judgment  had  been  rendered  against  said 
Corporation  for  a  like  sum,  in  damages,  on  process  in  the  Court  of 
Common  Pleas ;  and  if  any  person  find  himself  aggrieved  by  the 
doings  of  said  Committee,  in  estimating  damages,  he  may  apply  to 
said  Court  of  General  Sessions  of  the  Peace :   Provided  such  applica- 
tion be  made  to  the  same  Court,  at  the  next  session  thereof,  in  the 
same  county,  after  the  acceptance  of  such  return  ;  and  said  Court  is 
empowered  to  hear  and  finally  determine  the  same,  by  a  Jury,  under 
oath,  to  be  summoned  by  the  Sheriff  or  his  Deputy  for  that  purpose, 
if  the  person  complaining  desires  the  same,  or  by  a  Committee  if  the 
person  complaining  and  the  Proprietors  can  agree  thereon.     And  if 
the  Jury  or  Committee,  agreed  on  as  aforesaid,  who  are  to  be  under 
oath,  shall  not  increase  the  sum  of  damages,  the  person  complaining 
shall  be  at  the  cost  arising  on  such  complaint,  to  be  taxed  against 
him  by  the  said  Court,  otherwise  such  cost  and  increase  of  damages 
shall  be  paid  by  the  Proprietors,  and  execution  to  issue  therefor,  as 
aforesaid  expressed.     And  it  shall  be  the  duty  of  such  Committee  or 
Jury,  on  application  of  either  of  the  parties,  and  reasonable  notice 
given  to  all  persons  interested,  to  determine  where  and  how  many 
bridges  shall  be  made,  and  maintained  by  said  Proprietors  over  the 
Canal  aforesaid,  and  how  the  same  shall  be  constructed,  and  what 
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damages  shall  be  paid  by  the  Proprietors  for  neglecting  to  make  and 
maintain  such  bridges ;  and   the  report  of  such  Committee  or  ver- 
dict of  such  Jury  being  returned  into  the  same    Court,  and  being 
allowed   and   recorded,  shall  be  a  sufficient  bar  against  any  action 
brought  for  damages  aforesaid,  saving  only  that  where  the  sum  of 
damages  is  not  estimated  at  a  sum  in  gross  for  tbe  full  satisfaction 
thereof,  but  a  yearly  sum  is  assessed ;  in  such  case,  the  complainant 
shall  be  entitled  to  an  action  of  debt  for  the  recovery  of  the  same,  so 
often  as  the  same  becomes  due,  during  the  continuance  of  the  damage 
done  or  suffered  as  aforesaid,  and  also  for  the  recovery  of  the  damages 
for  neglecting  to  make  and  maintain  the  bridges,  as  ofteh  as  the  same 
is  demandable :  Provided^  That  no  part  of  the  waters  of  Shawshine 
River  shall  be  diverted  from  their  natural  course  for  the  purpose 
aforesaid ;  and  that  no  dwelling-house   shall  be  removed  or  water- 
course turned  or  altered  whereon  any  milt  is  erected,  so  as  to  injure 
such  mill  without  license  therefor,  first  had  and  obtained  from  the 
Court  of  General  Sessions  of  the  Peace  of  the  county  in  which  such 
house  may  stand,  or  through  which   such  water-course  may  pass  : 
And  the  said  Court  of  Sessions,  on  application  made  to  them  by  the 
said  Proprietors,  shall  observe  the  same  rules  as  are  pres<;ribed  by 
law,  when  application  is  made  to  them  fdr  granting  a  public  highway. 
Provided  also^  that  the  waters  of  Merrimack  River  shall  not  be  so 
diverted  from  their  natural  course  as  to  impede,  or  any  way  interrupt 
the  water  carriage  down  the  Merrimack  River  to  the  mouth  thereof. 
Sect.  4.     And  be  il  further  enacted^  That  if  any  person  or  persons 
shall  wilfully,  maliciously  and  contrary  to  law,  take  up,  remove,  beat 
down,  dig   under,  or  otherwise  damnify  any  dam,  canal  or  lock,  or 
part  thereof,  designed  for  the  purposes  aforesaid,  damnify,  carry  away, 
or  set  afloat  to  be  carried  away,  any  boards,  plank,  joist,  or  other 
timber  or  materials,  used  or  to  be  used  in  or  about  said  works,  or 
shall  be  aiding  or  assisting  in  any  of  the  trespasses  aforesaid,  he  shall, 
for  every  such  offence,  forfeit  and  pay  to  the  Proprietors  aforesaid, 
treble  such  damages  as  the  said   Proprietors  shall,  to  the  Justice  or 
Court  and  Jury,  before  whom  the  trial  shall  be,  make  appear  that 
they  have  sustained  by  means  of  the  sime  trespass;  to  ba  sued  for 
and  recovered  in  any  Court  proper  to  try  the  same :  And  such  offender 
or  offenders  shall  be  liable  to  presentment  by  the  Grand  Inquest  for 
said  county  of  Middlesex,  for  any  offence  or  offences  against  this  law  ; 
and  on  conviction  thereof,  on  such  presentment  before  the  Court  of 
General  Sessions  of  the  Peace  for  said  county,  or  before  the  Supreme 
Judicial  Court,  shall  be  liable  to  pay  a  fine  to  the  use  of  the  Com- 
monwealth, of  not  more  than  twenty  pounds,  nor  less  thsin  Jive  pounds, 
or  be  imprisoned  for  a  term  not  more  than  three  months,  nor  less  than 
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thirty  dajs,  at  tbe  discretion  of  the  Court  before  whom  the  conviction 
shall  be. 

Sect.  5.  And  he  it  enacted  by  the  authority  aforesaid^  That  the 
Proprietors  aforesaid  be,  and  they  hereby  are  authorized  and  empow- 
ered to  purchase  and  hold,  to  them  and  their  successors  forever,  so 
much  land  and  real  estate  as  may  be  necessary  for  the  purposes 
aforesaid,  not  exceeding  the  value  of  Jive  thousand  pounds. 

Sect.  6.  And  he  it  further  enacted  by  the  authority  aforesaid^ 
That  for  the  purposes  of  reimbursing  the  said  Proprietors  the  money 
by  them  expended  or  to  be  expended  in  building  and  supporting  the 
dams,  canals  and  locks,  and  clearing  the  passages  necessary  for  the 
purposes  aforesaid,  a  toll  be,  and  is  hereby  granted  and  established 
for  the  sole  benefit  of  the  proprietors,  according  to  the  rates  following, 
viz.  For  every  ton  weight  that  shall  be  transported  in  boats  or  other 
vessels  through  the  said  Canal,  between  the  bridge  in  Medford  and 
Merrimack  River^  the  sum  of  four  pence  for  each  mile ;  for  all  masts, 
timber  and  lumber  floated  on  raft  or  otherwise,  through  the  same 
Canal,  the  sum  of  four  pence  a  ton  for  each  mile. 

Sect.  7.  And  be  it  further  enacted  by  the  authority  aforesaid^ 
That  there  shall  be  toll- gatherers  and  others  to  attend  all  Locks  on 
said  Canals,  in  the  day  time,  and  on  the  same  Canal  at  suitable 
places,  who  shall  give  constant  attendance  at  their  respective  stations 
during  the  whole  of  the  season  for  boats  and  rafts  to  pass ;  and  on 
the  toll  being  paid,  shall  iramedia^ly  permit  passengers  with  their 
property  to  pass  the  said  Locks  and  Canal.  And  the  said  toll  shall 
commence  on  said  Canal  as  soon  as  the  same  or  any  part  thereof 
shall  be  completed,  and  shill  continue  forever :  Provided,  That  when 
forty  years  from  the  first  opening  thereof  are  expired,  the  General 
Court  from  thence  forward,  may  regulate  the  rate  of  toll,  and  the 
same  shall  be  collected  in  such  manner  as  shall  be  prescribed  to  the 
said  Corporation. 

Sect.  8.  And  be  it  further  enacted  by  the  authority  aforesaid. 
That  if  the  Proprietors  aforesaid  shall  refuse  or  neglect,  for  the  space 
of  ten  years  after  the  passing  this  Act,  to  build  and  complete  such 
Canal,  so  as  to  be  passable,  in  manner  aforesaid,  then  this  Act,  so  far 
as  it  respects  the  same,  shall  be  void  and  of  none  effect. 
[This  Act  passed  June  22,  1793.] 
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(2.) 
[P«ge  m  ] 
[Vol.  II.,  p.  26.] 
An  ACT  in  addition  to  an  Act,  entitled  "An  Act  for  incorpo- 
ratinsr  James  Sullivan,  and  others,  by  the  Name  and  Style 
of  The  Proprietors  of  the  Middlesex  Canals 
Sect.  2.        ********* 
And  whereas  the  said  Corporation  hath  petitioned  the  Legislature 
for  an  extension  of  their  powers  for  the  purpose  of  making  other 
Canals,  to  be  connected,  and  to  communicate  with  the  said  Middlesex 
Canal:    The  object  of  which  petition  being  to  render  the  waters  of 
Concord  River  beatable,  as  far  up  as  the  same  can  be  usefully  im- 
proved for  that  purpose,  and  to  improve  the  banks  of  Medford  River ^ 
so  as  to  render  the  Canal  more  easy  and  useful^  as  well  as  to  open  a 
Canal  round  the  shallows  in  the  town  of  Dunstable,  on  the  banks  of 
Merrimack  River;  and  also  to  extend  said  Canal  to  the  waters  of 
Charles'  River^  or  the  town  of  Boston. 

Sect.  3.  Be  it  therefore  further  enacted.  That  the  said  Proprietors 
of  the  Middlesex  Canal  shall  be  empowered  to  render  the  waters  of 
Concord  River  beatable,  as  far  as  Sudbury  causeway,  and  as  much 
farther  as  the  same  can  be  usefully  improved  for  that  end,  and  to  open 
any  Canal,  at  any  place  in  the  said  county  of  Middlesex,  that  may  be 
necessary  to  connect  the  said  Concord  River  with  the  said  Middlesex 
Canal,  for  that  purpose,  and  also  to  extend  said  Canal  from  Medford^ 
to  the  waters  of  the  town  of  Boston,  or  Charles  River,  in  such  way  as 
to  said  Proprietors  may  seem  most  advantageous,  and  with  all  the 
privileges,  and  under  the  same  restrictions  and  regulations  as  are 
granted  and  provided  in  said  Act ;  and  that  the  said  Proprietors  shall 
be  liable  to  have  damages  recovered  against  them,  by  any  individual 
who  shall  be  injured  or  damnified  in  his  property,  in  such  new  Canal, 
by  the  same  mode  of  process,  and  in  the  same  manner  as  is  in  the  same 
Act  provided :  And  that  for  the  use  of  any  such  new  Canal  or  beata- 
ble waters,  the  said  Proprietors  may  receive  the  same  rate  of  toll 
which  is  by  the  same  Act  established,  for  the  said  Middlesex  Canal. 

Whereas  it  is  provided,  in  an  Act,  entitled,  an  Act  for  incorporating 
James  Sullivan  and  others,  by  the  name  and  style  of  The  Proprietors 
of  the  Middlesex  Canal,  **That  no  part  of  the  waters  of  Shatoshine 
River  shall  be  diverted  from  their  natural  course  for  the  purpose  afore- 
said : "  It  is  hereby  declared  to  be  the  true  intent  and  meaning  of  the 
foregoing  restrictive  clause,  that  the  ponds  and  those  streams  which 
continue  a  visible  current  through  the  year,  and  usually  empty  into 
Shawshine  River,  are  to  be  considered  as  part  of  the  waters  of  the 
said  river. 

[This  Act  passed  February  28,  1795.] 
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(3.) 

[Vol.  II.,  p.  241.] 
An  ACT  in  addition  to  the  several  Acts  respecting  the  Pro- 
prietors of  Middlesex  Canal. 

WHEREAS  by  an  Act  passed  on  the  twenty-eighth  day  of  Felruary^ 
in  the  year  of  our  Lord  one  thousand  seven  hundred  and  ninety -five, 
it  is  provided  and  enacted,  that  the  Corporation  of  the  Middlesex 
Canal  shall  have  power  to  receive  and  hold  real  estate  as  appendant  to 
the  same  Canal,  and  for  the  purpose  of  facilitating  the  business  of  the 
same,  to  the  value  of  thirty  thousand  pounds^  over  and  above  the  value 
of  the  Canal  itself:  And  the  Proprietors  of  said  Canal  having  ex- 
pressed their  doubts  whether,  in  virtue  of  said  Act,  they  may  erect 
and  hold  mills  on  the  same  Canal,  and  on  the  waters  with  which  it  is 
or  shall  he  connected  : 

Be  it  therefore  enacted  hy  the  Senate  and  House  of  Representatives^ 
in  General  Court  assembled^  and  hy  the  authority  of  the  same^  That  the 
Corporation  of  the  Middlesex  Canal,  or  the  Proprietors  of  the  said 
Canal,  in  their  corporate  capacity,  shall  have  power  to  purchase  and 
hold  any  mill- seats  on  the  waters  connected  with  the  same  Canal,  and 
lands  to  accommodate  the  same,  and  thereon  to  erect  mills ;  and  that 
all  such  lands  or  mill-seats  so  held  by  the  said  Corporation,  shall  be 
liable  to  be  taxed  as  real  estate  in  the  towns  where  the  same  shall  be, 
according  to  the  laws  in  being  for  assessing  taxes :  Provided  never- 
theless. That  nothing  herein  shall  be  construed  to  repeal  or  annul  the 
restrictions  under  which  the  said  Proprietors  and  Corporation  are  laid 
by  former  Acts,  respecting  the  waters  of  Shawshine  River^  or  the 
ponds,  brooks  or  streams  emptying  their  waters  into  the  same  :  And 
provided  also^  That  all  the  mill-seats  and  land,  purchased  or  received 
by  the  said  Corporation,  shall  not  exceed  the  sum  of  one  hundred  and 
thirty  thousand  dollars, 

[This  Act  passed  June  25,  1798.] 

(4.) 

[Page  191.] 

[Vol.  IT.,  p.  342.] 
An  ACT  in  addition  to  several  Acts  passed  respecting  the 

Middlesex  Canal. 
WHEREAS  the  Proprietors  of  the  Middlesex  Canal  have  in  their 
petition  set  forth,  that  from  a  reservation  in  the  Acts  already  passed 
in  their  favor,  the  Government  has  a  right  to  regulate  the  toll  of  goods 
carried  on  the  Canal  anew  after  the  expiration  of  forty  years,  from 
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which  reserration  great  discouragements  and  embarrassments  have 
lesnlted  in  the  execution  of  that  project:    Therefore, 

Be  it  enacted  bp  the  Senate  and  House  of  Representatives^  in  General 
Comrt  assembled^  and  by  the  authority  of  the  same^  That  the  toll  of  ona 
sixteenth  part  of  a  dollar  for  each  ton  carried  one  mile  on  the  same 
Canal,  he  established  to  the  said  Proprietors  and  their  successors  for- 
e^ver ;  any  reservations  in  the  Acts  aforesaid,  or  either  of  them,  re- 
specting the  same,  to  the  contrary  notwithstanding. 

[This  Act  passed  January  25,  1800.] 

(BO 

[Page  m.] 

[Vol.  III.,  p.  131.] 
An  ACT  in  farther  addition  to  an  Act,  entitled,  "An  Act  for 
incorporating  James  Sullivan,  Esq.,  and  others,  by  the  Name 
and  Style  of  The  Proprietors  of  the  Middlesex  Canal" 

Sect.  1.  BE  it  enacted  by  the  Senate  and  House  of  Representatives^ 
in  General  Court  assembled^  and  by  the  authority  of  the  same^  That 
the  said  Proprietors  shall  be  allowed  the  term  of  three  years  from  and 
after  the  twenty-second  day  of  June  next,  to  complete  the  same  Canal 
to  Charles  River^  and  to  effectuate  the  means  of  a  communication  be- 
tween 1;he  said  Canal  and  the  town  of  Boston,  across  said  Charles 
River,  by  boats. 

Sect.  2.  ^nd  be  it  further  enacted.  That  the  said  Corporation 
shall  be  further  allowed  the  term  of  six  years,  from  the  twenty- second 
day  of  June  next,  to  render  Concord  River  boatable  and  navigable, 
and  for  cutting  other  Canals  in  the  County  of  Middlesex,  pursuant 
and  according  to  the  tenor  of  the  Acts  heretofore  passed  on  that 
subject. 

Sect.  3.  And  be  it  further  enacted.  That  the  said  Corporation 
shall  have  power  to  make  and  ordain  such  by-laws,  rules  and  regula- 
tions as  they  shall  from  time  to  time  find  to  be  expedient  and  proper 
for  regulating  the  navigation  of  the  said  Canal ;  arid  which  by-laws 
shall  be  extended  to  the  form  and  dimensions  of  boats,  rafts  and  floats 
to  be  used  thereon,  and  to  the  regulating  such  landing-places  on  the 
same  Canal,  as  they  shall  establish  thereon:  Provided,  That  the 
penalties  by  such  by-laws  established,  shall  not  exceed  the  sum  of 
ten  dollars,  to  be  sued  for  and  recovered  by  the  Treasurer  of  said  Cor- 
poration, to  the  use  of  said  Corporation,  by  an  action  of  the  case, 
before  any  Justice  of  the  Peace,  or  in  any  Court  proper  to  try  the 
same ;  and  the  said  President  and  Directors  shall  cause  all  such  by- 
laws to  be  printed  in  a  fair  type,  and  a  copy  thereof  to  be  placed  up  at 
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every  suit  of  Locks  on  tbe  same  Canal,  and  at  Locks  on  the  branches 
thereof,  and  shall  constantlj  keep  the  same  up,  excepting  where  they 
or  any  of  them  shall  be  removed  by  accident,  or  taken  down  wantonly  * 
or  maliciously  :  And  the  said  President  and  Directors  shall  have 
power  in  their  by-laws  to  provide  annually  against  any  person  who 
shall  wantonly  or  maliciously  pull  down  such  printed  copy  of  their 
laws  not  exceeding  ten  dollars^  to  be'  recovered  in  manner  and  for  the 
use  aforesaid. 

Sect.  4.  And  he  it  further  enacted^  That  if  any  person  shall  wan- 
tonly or  maliciously  cut,  break,  injure  or  destroy  any  towing-path, 
formed  or  made  by  the  said  Corporation  pursuant  to  this  Act,  or  any 
gates,  sluice-ways,  drains  or  reservoirs,  connected  with  said  Canal  or 
any  part  thefeof,  such  pe]:son  shall  be  liable  to  the  same  penalties  as 
are  provided  by  law  against  persons  who  shall  break  or  injure  the 
said  Middlesex  Canals  to  be  recovered  in  the  manner,  and  to  the  use 
for  which  the  penalties  for  so  breaking  and  injuring  the  same  Canal 
are  to  be  recovered  and  applied. 

Sect.  5.  And  he  it  further  enacted  hy  the  authority  aforesaid^ 
That  when  any  boat,  flo&t  or  raft  shall  rise  or  fall  any  of  the  Locks 
of  the  said  Middlesex  Canal,  there  shall  be  paid  thereon  for  every 
ton,  a  toll  or  lockage  not  exceeding  one  sixteenth  of  a  dollar  for  each 
Lock,  and  where  the  rise  or  fall  is  only  through  one  Lock,  there  shall 
be  no  toll  demanded  for  the  next  mile  previous  to  the  coming  to,  or 
after  having  passed  such  Lock ;  and  so  in  proportion  for  any  number 
of  Locks  so  passed ;  and  that  all  boats  navigating  said^anal  or  its 
branches  shall  be  subject  to  pay  the  same  toll  for  every  ton  burthen 
they  are  capable  of  conveying,  whether  loaded  or  not. 
[This  Act  passed  March  2,  1803.] 

(6.) 

[Pace  191.] 
[Vol.  IV.,  p.  182.] 

An  ACT  in  addition  to  an  Act,  entitled,  '-An  Act  in  further 
addition  to  aji  Act,  entitled  an  Act  for  incorporating  James 
Sullivarif  Esq.,  and  others,  by  the  Name  and  Style  of  The 
Proprietors  of  the  Middlesex  Canals 

BE  it  enacted  hy  the  Senate^and  House  of  Representatives,  in  General 
Court  assembled,  and  hy  the  authority  of  the  same^  That  the  said  Proprie- 
tors shall  be  allowed  the  term  of  three  years  from  the  twenty-second 
day  of  June,  one  thousand  eight  hundred  and  eight,  to  Complete  the 
same  Canal  to  Charles  River;  and  to  effectuate  the  means  of  a  com- 
munication between  the  said  Canal  and  the  town  of  Boston,  across 
said  Charles  River,  by  boats.  [June  10,  1808]  Add.  acts — 1809 
ch.  19:   1810  ch.  63:  1812  ch.  113,  115:   1814  ch.  100. 
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[PaSBl91.] 

RESOLVE  OF  THE  GENERAL  COURT  OF  MASSACHUSETTS, 
March  4th,  1809. 

[1806  to  1810,  page  277.] 

[Grant  to  The  Proprietors  of  the  Middlesex  Canal.^ 

On  the  petition  of  the  proprietors  of  the  Middlesex  Canal  in  their 
corporate  capacity,  by  the  President,  Directors  and  Agent  of  the  cor- 
|>oration,  praying  for  a  grant  of  land  to  enable  them  to  extend  the 
inland  navigation  from  Boston,  by  clearing  the  obstructions  of  the 
tvrtx  Merrimack,  and  the  river  Nashawa:    * 

Resolved^  For  the  reasons  set  forth  in  the  petition  that  there  be, 
and  hereby  is  granted  two  townships  of  land  of  the  contents  of  six 
tnile^  square  to  be  laid  out  and  assigned  from  any  of  the  unappropriated 
lands  belonging  to  the  Commonwealth  in  the  District  of  Maine,  ex- 
cepting the  ten  townships  lately  purchased  of  the  Penobscot  Indians, 
and  the  land  formerly  contracted  for  by  Jackson  and  Flint,  the  same 
to  be  vested  in  said  proprietors  in  their  corporate  capacity  and  their 
successors  forever,  with  full  power  and  authority  to  sell,  convey,  and 
dispose  thereof  in  such  way  and  manner  as  shall  best  promote  their 
interest  in  the  extension  and  improvement  of  inland  navigation  es- 
pecially on  the  river  Merrimack  and  the  river  Nashawa,  the  same  to 
be  laid  out  under  the  direction  of  the  committee  for  the  sale  of  eastern 
lands,  at  the  expense  of  the  said  proprietors :  Provided^  That  there 
be  reserved  in  each  of  said  townships,  three  lots,  of  three  hundred 
and  twenty  acres  each  for  the  following  uses,  viz. :  one  lot  for  the 
first  settled  Minister,  one  lot  for  the  use  of  the  ministry,  and  one  lot 
for  the  use  of  schools  in  said  Townships  Respectively. 
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C. 

EXTRACTS   FROM  THE    SPECIAL  LAWS  OF  MASSACHU- 

SEITS,  CONTINUED. 

(7.) 

[Ptfa  191.] 

[Vol.  IV.,  p.  239.] 
An  ACT  in  addition  to  an  Act,  entitled,  <'  An  Act  in  farther 

addition  to  an  Act,  entitled,  an  Act  for  incorporating  James 

Sullivan,  Esq.,  and  others,  by  the  name  and  style  of  the 

Proprietors  of  the  Middlesex  Canal." 

BE  it  enacted  by  the  Senate  and  House  of  Representatives^  in  General 
Court  a%semhled^  and  by  the  authority  of  the  same^  That  the  proprietors 
of  the  Middlesex  Canal,  shall  be  allowed  the  further  time  of  four 
years  from  the  twentj-second  day  of  June  current,  to  render  Concord 
river  beatable  and  navigable,  and  fur  cutting  other  canals  in  the 
county  of  Middlesex,  pursuant  and  according  to  the  tenor  of  the  acts 
heretofore  passed  on  that  subject.  [^June  19,  1809.]  Add  acts — 
ISlOch.  53:   1812  ch.  113,  115:   1814  ch.  100. 

(8.) 

[Pag«1920 

[Vol.  IV.,  p.  310.] 
An  ACT  supplementary  to  an  Act,  entitled,  "An  Act  to  incor- 
porate James  Sullivan  and  others,  under  the  name  of  the 
Proprietors  of  the  Middlesex  Canal." 

WHEREAS,  by  a  resolve  passed  the  fourth  day  of  March,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  nine,  two  townships 
of  land  in  the  District  of  Maine,  were  granted  to  the  proprietors  of 
the  Middlesex  Canal,  to  aid  them  in  removing  obstructions  to  water 
communications  on  Merrimack  river,  with  said  canal,  and  for  other 
purposes,  promotive  of  its  principal  objects — And  whereas,  to  effect 
the  important  public  purposes  contemplated  by  said  resolve,  the  said 
proprietors  have  found  it  necessary  to  become  interested  in  several 
canal  incorporations,  created  by  the  legislature  of  New  Hampshire, 
for  the  purpose  of  improving  the  navigation  of  the  river  aforesaid,  and 
of  removing  its  obstructions  within  said  State — Therefore, 

Be  it  enacted  by  the  Senate  and  House  of  Representatives^  in  General 
Court  assembled^  and  by  the  authority  of  the  same.  That  the  proprietors 
of  the  Middlesex  Canal,  in  their  corporate  capacity,  be,  and  the^ 
hereby  are  authorized  and  empowered  to  subscribe  for  and  hold  shares 
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in  any  company  that  is«  or  shall  be  incorporated  by  the  legislature  of 
the  State  of  New  Hampshire,  for  the  purpose  of  improving  or  carrying 
on  inland  navigation  by  the  river  Merrimack,  its  branches  aird  other 
waters,  leading  to  the  Middlesex  Canal.  \_Feb.  21,  1811.]  Further 
acts— 1812  ch.  113,  115:  1814  ch.  100. 

(0.) 

{Page  102.] 

[Vol.  IV.,  p.  471.] 
An  ACT  in  further  addition  to  an  Act  for  incorporating  James 
Sullivan,  Esq ,  and  others,  by  the  name  and  style  of  the 
Proprietors  of  the  Middlesex  Canal. 

8  BCT.  1 .  BE  it  enacted  by  the  Senate  and  House  of  Representatives^ 
im  General  Court  assembled^  and  by  the  authority  of  the  same,  I  hat 
the  proprietors  of  the  Middlesex  Canal,  be,  and  they  hereby  are 
authorized  and  empowered,  in  order  to  render  Merrimac  river  com- 
pletely and  conveniently  navig;ible  fur  boats  from  the  said  canal  up 
Merimac  river  to  the  boundary  of  the  State,  to  make  and  construct  a 
lock  and  a  dam  at  the  rapids  in  Tyngsborough,  known  by  the  name  of 
Wicasee  Falls,  at  such  place,  or  part  of  said  rapids  or  falls,  and  on 
whichever  side  of  the  island  situated  thereat  may  be  found  most  con- 
venient :  Provided  however ^  That  in  the  construction  of  the  said  dam 
to  raise  the  water  to  float  loaded  boats  into  the  said  lock,  sufficient 
openings,  slopes  or  fishways,  shall  be  left  for  the  free  passage  of  fish, 
and  for  the  passage  of  rafts  down  said  river,  at  such  times  as  they  do 
commonly  descend  the  same ;  and  if  it  should  appear  to  any  person 
or  persons,  that  good  and  sufficient  fish-ways  shall  not  be  made  and 
kept  open  in  the  said  dam  as  aforesaid,  that  on  application  made  to 
the  Court  of  Sessions  in  the  county  of  Middlesex,  setting  forth  the 
fact,  the  said  court  shall  appoint  five  impartial  men,  a  committee,  to 
View  the  premises  and  take  cognizance  of  the  facts  ;  and  the  report 
of  said  committee,  accepted  by  the  said  court,  shall  be  binding  on 
the  said  proprietors,  who  shall  thereupon  be  bound  to  alter  their  said 
dam  conformably  thereto;  and  if  any  alteration  shall  be  deemed 
necessary  by  said  committee  and  the  said  court,  the  costs  shall  be 
borne  by  the  said  proprietors,  if  otherwise,  by  the  complainant. 

Sect.  2.  Be  it  further  enacted^  That  in  carrying  the  grant  hereby 
made  into  effect,  the  said  proprietors  shall  be  under  the  same  liability 
for  damages,  and  have  the  same  privileges  as  heretofore  granted. 

SscT.  3.  Be  it  further  enacted.  That  in  consideration  of  the  ex- 
penditures necessary  to  construct  the  said  lock,  and  other  works  for 
the  purpose  aforesaid,  and  to  remunerate  the  said  proprietors,  a  toll 
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for  the  passage  of  said  locks,  be,  and  hereby  is  established  of  ten  cents 
a  ton,  on  each  and  every  ton  of  merchandize  that  shall  be  conreyed 
up  through  the  said  lock  in  boats,  but  that  empty  boats  shall  have  a 
right  to  pass  freely  through  the  same ;  also  boats  descending  with 
wood  or  other  loading,  subject  however  to  the  regulations  and  by* 
laws,  which  the  said  proprietors  may  establish  for  the  management 
thereof,  according  to  existing  laws,  giving  to  them  that  authdrity  over 
the  Middlesex  Canal,  which  powers  are  hereby  extended  to  the  said 
works  and  locks  to  be  built  at  said  Wicasee  Falls.  \_Feb.  26»  18il3.] 
Add.  acts— 1812  ch.  115:  1814  ch.  100. 

(10.) 

[Page  1«S.] 

[Vol.  IV.,  p.  472.] 
An  ACT  in  farther  addition  to  an  Act,  entitled,  ^An  Act  in 

further  addition  to  an  Act,  entitled,  an  Act  for  incorporating 

James  Sullivan,  Esq.,  and  others,  by  the  name  And  style  of 

the  Proprietors  of  the  Middlesex  Canal." 

BE  it  enacted  by  the  Senate  and  House  of  Representatives^  in  General 
Court  assembled,  and  by  the  authority  of  the  same^  That  the  proprietors 
of  the  Middlesex  Canal  shall  be  allowed  a  further  time  of  five  years 
from  the  twenty-second  day  vf  June  next,  to  render  Concord  river 
beatable  and  navigable,  and  for  cutting  other  canals  in  the  county  of 
Middlesex,  pursuant  and  according  to  the  tenor  of  the  acts  heretofore 
passed  on  that  subject.  [Feb.  26,  1813.]  Further  aot — 1814 
ch.  100. 

(11.) 

[Page  102.] 

[Vol.  v.,  p.  44.] 
An  ACT  in  further  addition  to  an  Act,  entitled,  "An  Act  for 
incorporating  James  Sullivan,  Esq.,  and  others,  by  tho  name- 
and  style  of  the  Proprietors  of  Middlesex  Canal." 

BE  it  enacted  by  the  Senate  and  House  of  R^M^senimUve^^  in  (Sfmeral 
Court  assembled,  and  by  the  authority  of  the  same.  That  tha  psopnetois 
of  the  Middlesex  Canal,  be,  and  hereby  are  authorised  and  emponEored 
todemand  and  receive  toll  on  boats  and  rafts,  that  shall  pass  Wicaseet 
lock  and  canal  in  the  town  of  Tyngsboiongh  in  this  Commonwealth, 
at  the  following  rates,  via.  For  every  cord  of  pine  wood  eight  cents, 
for  every  otiif  r  kind  of  wood  ten  cents  per  cord,  foi  every  ton  of  .mer* 
ekandize  or  other  loading  ten  cents,  for  other  articles  going  down 
the  canal,  one  tenth  of  the  toll  now  allowed  on  the  aame  artioles 
at  the  Middlesex  Canal.    [Feb.  11,  1815.] 


/ 
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[Page  810.] 

PETITION  OF  THE  PROPRIETORS  OF  THE  MIDDLESEX 
CANAJ.,  ^ANVAliT  16lh,  1854. 

To  The  Honorable  the  Senate  and  the  House  of  Representatives  in 
General  Court  assembled  your  Petitioners  respectfully  represent : 
That  an  Act  of  the  L3gislature  of  1 793  and  sundry  additional  Acts 
incorporated  James  Sullivan  and  others  by  the  name  of  the  Proprie- 
tors of  the  Middlesex  Canal,  for  the  purpose  of  connecting  the  naviga- 
ble waters  near  Boston  with  those  of  the  Merrimac  River.  That 
under  the  powers  thus  conferred,  the  work  of  making  said  canal  was 
prosecuted  and  concluded  at  a  cost  far  exceeding  the  original  calcula- 
tion, so  that  there  continued  to  be  assessments  made  upon  the  share- 
holders for  twenty-six  years,  until  they  amounted  in  1819  with  simple 
interest  added  to  the  sum  of  fourteen  hundred  dollars  on  each  share, 
making  the  cost  of  the  canal  reach  one  million  one  hundred  and 
sixty-four  thousand  two  hundred  dollars. 

That  the  dividends  paid  to  the  shareholders  out  of  the  earnings  of 
the  canal,  have  not  averaged  up  to  the  present  time,  more  than  one 
per  cent  on  the  cost  of  each  share,  and  though  the  business  of  the 
canal  continued  to  increase  from  1819  to  1835,  yet  subsequently 
various  causes,  such  as  the  establishment  of  Rail  Roads  and  the  grant 
to  the  City  of  Boston  of  the  right  to  take  the  water  of  Long  Pond, 
have  so  prejudiged  said  business  that  it  has  declined  to  such  a  degree 
as  to  become  merely  nominal,  so  that  the  rece'pts  did  not  meet  the 
current  expenses  of  ma^taining  the  canal  in  1850  by  two  thousand 
dollars,  and  in  1851  by  four  thousand  dollars. 

That  these  facts  show  that  the  public  have  nearly  ceased  to  use  this 
mode  of  transportation,  and  that  it  is  a  useless  burden  to  keep  the 
canal  in  a  navigable  condition  where  the  amount  received  from  tolls, 
from  those  who  might  use  it,  will  not  meet  the  expense  of  the  services 
necessary  to  take  care  of  its  water  or  to  manage  its  locks. 

Your  petitioners  therefore,  Directors  of  the  Corporation,  acting  by 
the  unanimous  vote  of  the  Proprietors,  pray  that  they  may  have  leave 
to  surrender  the  franchise  of  the  corporation,  be  discharged  from  the 
obligation  to  keep  the  canal  open  for  navigable  purposes,  but  still  have 
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liberty  to  continue  a  corporation  for  three  years,  for  the  purpose  of 
bringing  their  affairs  to  a  close,  and  of  distributing  among  the  share- 
holders such  residuary  funds  as  may  remain  after  discharging  their 
just  debts. 

And  as  in  duty  bound  will  eyer  pray. 

Jan.  27IA,  1S52. 

Eben  Chadwick,  President. 
\Vm.  Sturois,  \ 

Geo.  H.  Kx7Hir,         >  Direcian. 
Wm.  K.  Lawbsncs,  j 
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[Pag«817.] 

THE    COMMONWEALTH,    BY    INFORMATION,   ts.   THE 
PROPRIETORS   OF  THE  MIDDLESEX  CANAL. 

Recosd  of  Judgment. 

oohmonwialth  ov  m  a  s  8  a  0  hub  ett  s  . 

Middlesex,  ss.  At  the  Supreme  Judicial  Court  of  the  Common- 
wealth of  Massachusetts,  begun  and  holden  at  Lowell  within  and 
for  the  County  of  Middlesex  on  the  second  Tuesday  of  April, 
being  the  twelfth  day  of  said  month.  Anno  Domini  1859,  and  by 
adjournment  to  the  third  day  of  October,  A.  D.  1859. 

Be  it  remembered  that  Stephen  Henry  Phillips,  attorney-general  of 
said  Commonwealth,  who  prosecutes  for  said  Commonwealth  in  this 
behalf  by  virtue  and  authority  of  a  Resolve  of  the  general  court, 
approved  by  the  governor  on  the  twenty- ninth  day  of  March,  in  the 
year  one  thousand  eight  hundred  and  fifty -nine,  entitled  <*  Resolve 
concerning  the  Middlesex  Canal,"  comes  here  and  gives  this  honora- 
ble court  to  understand  and  be  informed  that  the  defendants  are  a 
corporation  duly  established  by  law  of  this  Commonwealth  approved 
on  the  twenty-second  day  of  June  in  the  year  one  thousand  seven 
hundred  and  ninety-three,  entitled  '*  An  Act  for  incorporating  James 
Sullivan,  Esquire,  and  others,  by  the  name  and  style  of  the  proprie* 
tors  of  the  Middlesex  Canal,**  that  said  defendant  corporation  have  a 
usual  and  established  place  of  business  at  Charles  town,  in  said  county 
of  Middlesex ;  that  said  defendant  corporation  by  virtue  of  said  act 
and  the  several  acts  in  addition  thereto,  became  entitled  to  have, 
exercise  and  enjoyed  all  the  rights,  powers,  liberties,  privileges  and 
franchises  by  said  acts  given  and  granted,  and  subject  to  all  the 
duties,  liabilities  and  restrictions  therein  set  forth ;  that  in  and  by 
said  above  entitled  act  the  said  defendant  corporation  became  and 
were  fully  authorized  and  empowered  to  construct  and  maintain  a 
canal  from  the  waters  of  the  Merrimack  River  in  said  county,  to  the 
waters  of  the  Medford  Hiver  in  said  county,  and  other  canals  in  said 
several  acts  described ;  that  the  said  defendant  corporation  did  con- 
struct and  for  a  long  time  thereafter,  to  wit :  until  the  first  day  of 
June,  in  the  year  one  thousand  eight  hundred  and  fifty-three,  did 
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maintain  a  canal  from  tbe  waters  of  the  said  Merrimack  River  to  the 
waters  of  the  Medford  River  aforesaid  in  said  county,  as  by  force  of 
the  said  acts  they  were  authorized  and  empowered  to  do,  and  until 
said  last  named  day  said  defendant  corporation  continued  to  use  and 
exercise  the  several  rights,  powers,  liberties  and  franchise  aforesaid. 
And  said  attorney-general  further  gives  this  court  to  understand  and 
be  informed,  that  since  the  day  last  aforesaid,  and  from  that  day  to 
the  time  of  filing  this  information,  said  defendant  corporation  has 
wholly  refused  and  neglecteti  to  maintain  said  canal,  and  has  sold  and 
conveyed  divers  portions  of  the  real  estate  theretofore  holden  by  said 
corporation  and  necessary  to  be  hulden  by  them  for  the  purpose  of 
maintaining  Said  canal,  and  have  used  parts  of  said  canal  and  the 
waters  thereof  for  uses  and  purposes  fur  which  they  were  not  author- 
ized by  law  to  use  the  same ;  that  for  a  long  time  past,  to  wit :  for 
the  period  of  three  years  before  the  filing  of  this  information,  they 
have  wholly  ceased  and  neglected  to  hold  meetings  and  choose  offi- 
cers of  said  corporation,  and  to  transact  business  as  a  corporation,  or 
to  use  and  exercise  the  rights,  powers,  privileges,  franchises  and 
liberties  afkiresaid  or  any  of  them,  as  by  law  they  were  authorized 
and  required  to  do »  to  the  great  injury  of  the  said  Commonwealth. 
Whereupon  the  said  attorney-general  of  the  said  Commonwealth 
prays  advice  of  the  said  court  in  the  premises  aind  due  process  of  law 
against  the  said  propiietors  of  the  Middlesex  Canal  in  this  behalf  to 
be  made  to  answer  and  show  cause,  if  any  they  have,  why  the  rights, 
privileges,  fVanchises  and  liberties,  given  and  granted  them  as  afore- 
said, should  not  be  adjudged  to  be  forfeited  by  reason  of  the  non- 
feasance, non-use,  misfeasance  and  neglect  aforesaid,  and  that  said 
defendant  corporation  may  further  make  answer  by  what  warrant 
they  claim  to  have,  use  and  enjoy  the  rights,  powers,  privileges* 
liabilities  and  franchises  last  aforesaid,  said  defendant  corporation 
having  forfeited  the  same,  by  reason  of  non-feasance,  non-use,  hub* 
feasance  and  neglect  aforesaid.  This  information  Was  presented  to 
this  court  in  the  county  of  Suffolk  at  the  March  terni  last,  when  and 
ivhere  it  was  ordered,  that  notice  should  be  given  to  the  said  pro- 
prietors of  the  Middlesex  Canal  to  appear  before  the  justices  of  this 
«ourt  to  be  holden  at  Lowell  within  and  for  the  county  of  Middlesex 
^n  the  first  Monday  of  September  then  next,  by  adjournment  ftom 
the  second  Tuesday  of  April  instant,  by  serving  them  with  an  attested 
copy  of  said  information  and  of  this  order  thereon,  thirty  days  at 
least,  before  said  first  Monday  of  September  next,  that  they  might 
then  and  there  answer  to  said  information  and  show  cause  according 
to  the  prayer  thereof.  And  now  the  information  is  entered  in  this 
tourt,  and  it  appears  that  notice  has  been  given  pursuant  to  the  order 
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aforesaid,  but  the  respondents  do  not  appear.  And  afterwards  to 
wit:  on  the  third  day  of  October,  A.  D.  1859,  all  and  singular  the 
premises  being  seen  and  understood :  It  is  considered  hj  the  court 
here,  that  the  said  proprietors  of  the  Middlesex  Canal  or  any  persons 
pretending  to  hold  the  privileges,  franchises  and  liberties  of  said 
corporation  do  not  in  any  manner  have,  hold,  use,  exercise  or  enjoy 
the  several  franchises,  privileges  and  liabilities  in  said  information 
specified,  under  and  by  virtue  of  any  authority  conferred  by  any  act 
of  the  general  court  of  this  Commonwealth,  but  that  the  said  pro- 
prietors of  the  Middlesex  Canal  be  absolutely  prejudged  and  excluded 
from  having,  holding,  using,  exercising  or  enjoying  said  franchises^ 
privileges  and  liberties,  and  that  the  said  Commonwealth  recover  costs 
against  the  said  proprietors  taxed  at 

In  testimony  that  the  foregoing  is  a  true  copy  of  record,  I  have  here- 
unto set  my  hand  and  affixed  the  seal  of  said  Supreme  Judicial 
Court,  this  twenty-first  day  of  October,  A.  D.  1859. 

JAMES  DANA,  Clerk. 


For  Petitions  of  1859,  see  p.  13,  et  seq.j  of  the  body  of  the  work. 
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EVIDENCE  FOR  RESPONDENTS, 
EXTRACTS  FROM  MASSACHUSETTS  RECORDS. 

(1.) 
[Vol.  I.,  p.  178.] 

At  a  General  Court  holden  at  Boston^  September  8,  1636. 

WHEREAS  the  inhabitants  of  Concord  axe  purposed  to  abate 
the  falls  in  the  river  upon  which  their  town  standeth,  whereby 
they  conceive  such  towns  as  shall  be  hereafter  planted  above  them 
upon  the  said  river  shall  receive  benefit  by  reason  of  their  charge  and 
labor,  it  is  therefore  ordered  that  such  towns  or  farms  as  shall  be 
planted  above  them  shall  contribute  to  the  inhabitants  of  Concord 
proportionable  both  to  their  charge  and  adventure,  and  according  to 
the  benefit  that  the  said  towns  or  farms  shall  receive  by  the  draining 
of  their  meadows. 

(2.) 

[Vol.  II.,  p.  S9]— November  13,  1644. 

IT  is  ordered  that  Harbert  Pelham,  of  Cambridge,  Esq.,  Mr. 
Thorn.  Flint  and  Lieutenant  Willard  of  Concord,  and  Peter 
Noyce  of  Sudbury,  shall  be  commissioners  to  view  and  survey  the 
meadows  or  plain  lying  upon  their  river,  and  have  hereby  power  given 
them  to  set  some  order  which  may  conduce  to  the  better  improving  of 
the  said  meadow,  and  saving  and  preserving  of  the  hay  there  gotten, 
either  by  draining  the  same  or  otherwise,  and  to  apportion  the  charges 
laid  out  about  it  as  equally  and  justly  (only  npon  those  that  own  the 
land,)  as  they  in  their  wisdom  shall  see  meet. 

(3.) 
[Vol.  II.,  p.  99.] 

At  a  Court  of  Election  at  Boston,  May  14,  1645. 

WHEREAS  commission  was  granted,  by  order  of  this  Court, 
to  Harbert  Pelham,  Esq.,  Mr.  Thorn.  Flint,  Lieutenant  Willard, 
and  Peter  Noyse,  in  nature  of  a  commission  of  sewers,  for  the  better 
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and  improving  of  the  meadow  ground  upon  the  river  running 
by  Concord  and  Sudbury,  it  is  now  declared  that  the  intent  of  the 
Court  was,  that  if  all  the  said  commissioners  should  not  meet  upon 
any  occasion  yet  any  three  of  them,  might  proceed  according  to  the 
said  order. 

See  volume  3,  page  13,  of  Records  of  Massachusetts  for  the  same 
vote,  bearing  date  May  14^  164& 

(4.) 

[Vol.  IV.,  Part  2,  p.  52S.]— May  15,  1672. 

IN  answer  to  the  petition  of  several  inhabitants  of  Concord  and 
Sudhury,  the  Court  doth  order  and  empower  the  honored  Deputy 
Governor,  John  Leverett,  Esq.,  Major  Simon  Willard,  Captain 
IPrentice,  and  Lieutenant  Beers,  as  a  Committee,  to  order  and  deter- 
mine  whatever  may  be  judged  by  them  necessary  fbr  the  end  desired, 
the  charge  to  be  borne  by  the  parties  concerned^  the  power  of  acting 
and  concluding  to  be  in  ffny  three  of  them,  the  Deputy  Gevernot 
being  one.    Vol.  4,  part  2^,  p.  52S. 
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MASSACHUSETTS    ARCHIVES. 

(1.) 
[" Petitione/'  105,  p.  209] 

PetUion  of  Joshua  Hapnes  and  Others. 

To  his  ExcelleDcy,  William  Shirley,  Esqr.,  Capt.  Generall  and  Ooy- 
ernour  in  Chief  in  and  oyer  His  Majest7*s  Province  of  ths 
Massachusetts  B^y  in  New  England,  And  to  the  Hon*ble  His 
Majesties  Councillors;  July  15th,  1742. 

The  Petition  of  us,  the  Subscribers,  who  are  the  migor  part  of  the 
owners  and  Proprietors  of  the  meadows  lyeing  upon  the  River  called 
Concord  and  Sudbury  River  Humbly  Sheweth  : 

That  whereas  your  Petitioners  Have  and  Do  often  times  suffer  very 
Great  Damage  Both  in  our  Hay  as  well  as  our  Grass  by  Reason  of 
the  Floods  which  hath  and  Do  very  often  overflow  and  stand  a  long 
time  upon  our  said  Meadows  a  Create  cause  whereof  as  we  Humbly 
Conceive  is  the  many  Bars  and  stoppages  which  are  in  the  said  River 
and  sundry  of  them  within  the  Bounds  of  Concord  and  Sudbury. 

Therefore  our  Humble  Request  is  that  your  Excellency  and  Hon* 
ours  would  be  pleased  to  appoint  for  our  Releaf  as  in  your  Oreate 
wisdom  you  shall  think  Best  Commissioners  of  Sewers  (as  the  Law 
Directs  in  such  causes)  with  full  Power  to  act  and  Do  for  our  Releaf 
what  may  be  thought  by  them  needfuU  and  necessary  for  the  Remov- 
al of  the  said  Bars  and  stoppages  that  are  in  the  said  River  6ic :  all 
which  is  humbly  submitted  and  your  Petitioners  as  in  Duty  Bound 
shall  Ever  Pray. 

Joshua  Haynes.  William  Cooke. 

Edward  Sharman.  Israel  Loring. 

David  Baldwin.  John  Noyes. 

John  Eveleth.  George  Farrar,  Junior. 

Jno.  Woodward.  Sam'll  Farrar. 

Eliab  Moore.  Zachariah  Heard. 

John  Noyes,  Junior.  Joseph  Moore. 

Uriah  Moore.  John  Hoar. 

John  Ross.  Daniel  Adams.  . 

James  Brown.  Joseph  Billings. 

Benj'a  Estabrook.  James  Minot, 
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Sam*l«Rtt8selL 
Oeorge  Farrar. 
Benia  Briant. 
Moses  Maynard. 
Ellas  Moore. 
John  Parmenter. 
Joseph  Rutter. 
Sam'l  Goodnow. 
James  Patersou. 
Wiirm  Rice. 
Thomas  Kendall. 
Daniel  Farrar. 
David  Haynes. 
Joseph  Wayt. 
John  Wood. 
Daniel  Noyes. 
Josiah  Willis. 
Elijah  Smith. 
John  Clap. 
John  Haynes. 
Isaac  Baldwin. 
Nathaniel  Billing. 
Joseph  Muzzy. 
Jason  Gleson. 
Isaac  Gleson. 
Charles  ^Johnson. 
Hopstill  Bent. 
Ebenezer  Goodnow. 


Thomas  Taylor. 
Ephraim  Curtis. 
Robert  Cuttin. 
Nath'l  Hasey. 
Joseph  Livermore. 
Jonathan  Fisk. 
James  Brewer. 
Daniel  Walker. 
Benj'n  Ball. 
Moses  Parmenter. 
SamM  Parris. 
Samuel  Miles. 
Jonathan  Carter. 
John  Wayt. 
Edward  Moore. 
Thomas  Frost. 
Joseph.  Beal. 
Sam'll  Gould. 
Jonathan  Puffer. 
John  Haynes,  Junr. 
James  Brewer,  Junior. 
Uriah  Wheeler. 
'Samuel  Puffer. 
James  Haynes. 
Jonathan  Graves. 
Shemuel  Oriffyn. 
Samuel  Abbott. 


(2.) 
["Petitions,"  105,  p.  221.] 

Petition^f  Joseph  Taylor ^  and  others^  [in  aid  of  the  foregoing']. 

To  His  Exc«llency,  William  Shirley,  Esqr.,  &c.»  and  to  His  Majesties 
Counsel  of  ye  Province  of  ye  Massachusetts  Bay  in  New  england, 

Whereas  there  is  and  Hath  bin  a  Petition  exhibited  to  your  Excel- 
lency and  Honours  Bearing  Date  July  15:  1742.  By  sundry  of  ye 
Inhabitants  of  and  Belonging  to  ye  Towns  of  Concord  and  Sudbury 
Praying  that  your  Excellency  and  Honours  would  appoint  Commis- 
sioners of  Sewers  for  the  Removing  of  ye  Bars  and  Stopages  in  ye 
River  Called  Concord  and  Sudbury  river ;  and  whereas  we  who  here- 
unto subscribe  not  having  opportunity  for  to  subscribe  our  names  to 
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said  Petition  before  it  was  exliibited  as  aboyeMud ;  But  since  having 
ye  OportunitjT  of  seeing  and  Penising  of  a  Cofypy  of  sd  Petition  do 
hereby  signifie  our  Consent  thereto  and  also  Pray  that  yonr  Excel- 
lency and  Honours  would  appoint  Commissioners  of  Sewers  in  man- 
ner and  for  the  ends  as  is  set  forth  in  and  by  said  Petitions  &c.  all 
which  is  humbly  snbmitted  dec.  and  your  Petitioners  as  in  duty 
Bound  shall  ever  Pray  drc. 
December  27»  1742. 


Joseph  Taylor. 
Isaac  Taylor. 
Joseph  Merriam. 
Nathaniel  Ball,  Jr. 
James  Miles. 
Ebenezer  Hubbard. 
SamMl  Fletcher. 
Sam'U  Minott. 
John  Jones,  Junior, 
lliomas  Fox. 
Paul  Uaiymond* 
Jonathan  WooUey. 
Samuel  WooUey. 
Ebenezer  Wheeler.  • 
Timothy  Wheeler. 
John  Hunt. 
Eliazer  Fiagg. 
Daniel  Hoar. 
Ebenezer  Taylor. 
Ebenezer  Merriam. 
SamM  Stone. 
Amos  Heald. 
Elijah  Bent. 
Thomas  Bent. 
Chambers  Rnssell. 
Joseph  Stoned 
Joseph  Lee. 
Roger  Conant. 
Peter  Buss. 
John  Miles. 
Jonathan  Wood. 
Jabez  Puffer. 


David  Taylor. 
John  Moore. 
Joseph  Fitch. 
John  Dodd. 
Charles  Prescott. 
Timothy  Minot. 
John  Brow?. 
John  Bateman. 
Jonathan  Buttrick. 
SamM  Buttrick » Jua. 
Elizebeth  Wilson. 
Sarah  Wilson. 
Joseph  Wright. 
Thomas  Jones. 
Joseph  Dakin. 
John  Prescott. 
Joseph  Barratt. 
Benj*n  Barron. 
Israel  Putnam. 
Nicholas  Bower. 
John  Lane. 
James  Lane. 
Jeremiah  F. 
Josiah  Hodgman. 
Abygal  Hodgrmta. 
Stephen  Blood. 
Benjamin  Hodgman. 
Oliver  Blood. 
Simon  Blood. 
Phinehas  Blood. 
Thomas  Bateman. 


The  Major  Part  of  the  Owners  and  Proprietors  of  the  Meadows 
lying  upon  the  River  called  Concord  and  Sudbury  River  have  peti- 
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tioned  that  dl^missioners  of  Sewers  may  be  appointed  for  removing 
the  Bars  and  Stoppages  in  the  said  River  which  occasion  the  over- 
flowing and  the  long  continuance  of  the  water  upon  the  said  Mead- 
ows to  their  great  loss  and  Damage 

the  said  River,  or  any  Rivulets*  Brooks  or  Ponds. 
Endoned  "  For  a  Cammissidn  of  Sewen^  1742." 
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COUNCIL    RECORDS. 
(1.) 

[Page  3 .♦] 
Council  Records^  1742  to  1747.     Council  held  in  Boston^  JanuOtf 

6,  1742  [0.  S.] 

A  Petition  of  Joshua  Haynes  and  a  great  number  of  others  belong- 
ing  to  the  Towns  of  Concord  and  Sudbury,  being  the  major  part 
owners  of  the  meadows  and  Cow  lands  lying  upon  the  river  called 
Sudbury  and  Concord  River,  shewing  that  hy  reason  of  divers  bars 
and  stoppages  in  the  said  River,  their  lands  are  overflowed  a  great 
part  of  the  year,  and  in  a  great  measure  made  unprofitable  to  them, 
And  therefore  Praying  that  Commissioners  of  Sewers  may  be  ap- 
pointed according  to  Law  to  dear  the  stoppages  in  the  said  River  and 
assess  the  charge  thereof  upon  the  proprietors  and  do  other  things 
necessary  Read  and 

Ordered  that  the  Prayer  of  the  Petition  be  granted  and  that  a 
Commission  of  Sewers  he  accordingly  made  out  to  William  Dudley, 
Samuel  Danforth,  and  William  Brattle,  Esq.  for.  the  purposes  in  the 
said  Petition  mentioned. 

(2.) 

[PH«196.] 

[Page  64.] 

Council  held  at  Boston^  Sept.  6,  1743. 

Two  Several  Commissions  of  Sewers  having  been  made  out  lately 
wherein  William  Dudley,  Esq.,  (now  deceased)  was  appointed  a 
Commissioner,  one  for  the  Meadows  on  Concord  or  Sudbury  River, 
and  the  other  for  the  Meadows  in  the  towns  of  Medfield  and  Med- 
way  on  Charles  River,  and  there  being  no  provision  for  the  major 
part  acting  in  the  Affair 

Voted  that  Samuel  Watts,  Esq.,  be  appointed  a  Commissioner  of 
Sewers  in  both  the  said  cases  in  the  room  of  the  said  William  Dud- 
ley. The  Commissions  to  be  made  out  anew.  And  the  major  part 
to  act  in  the  said  Affairs. 

*  The  reftnnoM  to  the  place  of  the  entiy  in  the  Council  Records,  here,  are  giren  a«  in  the  copi« 
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(8.) 

[P»ge  196.] 

[1761-1765,  p.  267] 

At  a  CouneU  held  July  27,  1763. 

A  Petition  of  £b«neser  Roby,  and  others,  ahofring  tiiajt  they  are 
Proprietors  of  two  pieces  of  meadoir  lying  ip  the  Town  of  Sudbury, 
in  the  County  of  Middlesex,  which  may  be  reqdefed  profitable  to  the 
owners  by  drftiaijag.  Therefore  praying  th^t  aoj^e  suitfible  persons 
may  be  appointed  tp  hiive  the  care  and  maaage^ent  of  iJ^aining  the 
same. 

Advised,  That  a  Commission  be  issued  appointing  Chambers  Russell 
and  Eli^ha  Jones,  Esq.,  and  Capt.  Daniel  Baldwin,  or  any  two  of 
them.  Commissioners  of  Sewers  for  the  purpose^  above  mentioned. 


(4.) 

[Page  19S  ] 

EXTRACTS  FROM  MASSACHUSETTS  ARCHIVES,* 

CONTINUED. 

Petition  of  Proprietors,     June  1 0,  1 789- 

To  His  Excellency  the  Governor  and  the  Hon'ble  the  Council  of 
the  Commonwealth  of  Massachusetts,     Humbly  showeth, 

Richard  Heard  and  other  subscribers,  owners  of  land  lying  in  the 
great  River  Meadows,  (so  called.)  within  the  Towns  of  Sudbury  and 
East  Sudbury,  in  the  Coupty  of  Middlesex,  that  by  reasons  of  ob- 
structions formed  and  forming  in  the  river  and  large  brooks  running 
through  said  meadows,  a  large  tract  of  land,  heretofore  very  valuable, 
is  now  by  being  flowed  in  summer  rendered  of  very  little  value  to  the 
owners,  and  they  being  numerous,  and  some  of  .them  xeooote,  find  it 
impractiqable  to  agree  upon  the  way  and  means  pf  ^egtnojinjr  /laid 
obstructions.  They  therefore  pray  your  ExceUency  and  Hq^oxs,  to 
issue  your  Commission  agreeable  to  the  law  in  that.ca|^  ina^e  md 
provided,. to  Joseph  Curtis,  Esq.  qf  Eftst  Siidb^fry,  William  Ricae,  Egg. 
.of  Sudbury,  mid  Capt.  Richaijrd Heard  of  J^ast /pudbujrj,.s^  cofi\|paijfMo 
ers,  with  full  power  to  levy  and  coUect  moitey  of  the  Proprietors  of 
the  nforesaid  lands  for  the  sole  purpose  pfxeinqving  saidqMructiiQ^, 
within  the  limits  of  the  aforesaid  Towns  of  Su4burj  ^nd  ^f^t  3^4" 

*  The  fact  of  two  of  the  Petitions,  H  (1)  and  (2),  haying  been  read,  to  the  Committee,  from 
bound  manuMsript  volumes  of  the  Recordfi,  and  the  others  having  been  presented  in  copies,  has 
Jed,  in  tbe  refrrenoes,  by  letters,  to  the  Appendix,  to  a  clasaiflcation  of  the  latter  series  vlth^t 
Council  Records. 
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bury,  that  so  your  petitioners  may  obtain  relief  in  the  premises,  as  in 
duty  bound  shall  ever  pray. 
East  Sudbury,  June  10,  1789. 


Micah  Qoodenow. 

Daniel  Maynard. 

John  Noyce. 

William  Brackett. 

Joseph  Dudley. 

James  Sanderson. 

Wm.  Roby. 

Peter  Johnson. 

Ebenezer  Roby. 

Ebenezer  Johnson. 

William  Wyman. 

Micah  Stone. 

John  Tilton. 

Daniel  Stone,  Jr. 

Edmund  Rice,  Jr. 

Richard  Heard,  Jr. 

Ephraim  Carter. 

David  Baldwin. 

Philemon  Brown. 

James  Noyes. 

Caleb  Wheler. 

Luther  Mim. 

Jotham  Qoodenow. 

Wm.  Qoodenow. 

James  Carter,  Jr. 

Daniel  Stone. 

Jacob  Biglow. 

Joseph  Smith. 

Luther  Qoodenow* 

Zacha'h  Heard. 

Jedediah  Smith. 

Klisha  Harrington. 

Josiah  Bridge. 

Ephra'm  Barker. 

Shad  Russell. 

Joseph  Qoodenow. 

Thos.  Heard. 

Abel  Tower. 

Thomas  Rutter. 

Israel  Smith. 

Charles  Haynes. 

Nathaniel  Rice. 

David  Smith. 

Timothy  Moore. 

C6.) 

lP«gel97.J 

EXTRACTS  FROM  COUNCIL  RECORDS, 

CONTINUED. 

June  23,  1789. 

[1789-1793,  Vol.  XX.,  p.  60.] 

His  Excellency  communicated  to  the  Council  for  their  advice  a 
petition  of  Richard  Heard  and  others,  owners  of  land  lying  in  the 
great  River  Meadows,  so  called,  in  the  Towns  of  Sudbury  and  East 
Sudbury,  setting  forth,  that  by  reason  of  obstructions  formed  and 
forming  in  the  river  and  large  brooks  running  thro'  said  meadows, 
a  large  tract  of  land,  heretofore  valuable,  is  now  overflowed,  and 
praying  that  Commissioners  of  Sewers  may  be  appointed  to  remove 
the  obstructions  mentioned,  &c.  Advised  that  Joseph  Curtis,  Esq., 
and  Capt.  Richard  Heard,  of  East  Sudbury,  and  William  Rice,  Esq., 
of  JSudbury,  be  appointed  Commissioners  of  Sewers  to  transact  the 
business  mentioned  in  said  petition  agreeable  to  the  law  in  such  case 
provided. 
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(6.) 

[Page  197.] 

EXTRACTS  FROM    MASSACHUSETTS    ARCHIVES, 

CONTINUED. 

Cammission  of  Sewers  to  Richabd  Heabd,  6z;c.     June  23,  1789. 
Commonwealth  op  Massachusetts. 
By  His  Excellency  John  Hancock,  Esq.,  Governor  of  the  Common- 
wealth of  Massachusetts,  to  Joseph  Curtis,  Esq.,  of  East  Sudbury, 
William  Rice,  Esq.,  of  Sudbury,  and  Capt.  Richard  Heard,  of  East 
Sudbury :     Greeting. 

Whereas,  the  major  part  of  the  proprietors  of  land  lying  in  the 
Great  River  Meadows,  so  called,  within  the  Towns  of  Sudbury  and 
East  Sudbury,  in  the  County  of  Middlesex,  would  be  greatly  bene- 
fitted if  the  obstructions  formed  and  forming  in  the  river  and  large 
brooks  running  through  said  meadows,  a  large  tract  of  land  here- 
tofore very  valuable,  could  be  removed,  the  proprietors  have  there- 
upon prayed  that  Commissioners  of  Sewers  may  be  appointed  for  the 
purpose  of  removing  of  the  said  obstructions,  according  to  the  direc- 
tions of  the  law  in  this  case  made  and  provided.  I  do  therefore,  with 
the  advice  and  consent  of  the  Council,  pursuant  to  said  law,  commis- 
sion and  empower  you,  the  said  Joseph  Curtis,  William  Rice,  Esqs., 
and  Capt.  Richard  Heard,  to  meet  and  convene  together  from  time  to 
time,  as  occasion  shall  require,  to  view,  consider,  consult,  and  con- 
trive proper  ways  and  methods  for  the  draining  of  said  meadows  and 
removing  the  said  obstructions  within  the  limits  of  the  aforesaid 
Towns  of  Sudbury  and  East  Sudbury,  in  order  to  render  the  same 
profitable  to  the  owners,  and  to  employ  workmen  and  laborers  for 
such  reasonable  wages  as  may  be  agreed  on,  to  effect  the  same,  and 
from  time  to  time  to  assess  and  tax  all  such  persons  as  are  or  shall 
be  owners  of  the  said  meadows,  towards  the  charges  thereof;  having 
regard  to  each  person's  quantity  of  land  and  benefit  to  be  received 
thereby,  as  equally,  according  to  your  best  judgment,  as  you  can,  and 
also  to  appoint  and  swear  a  collector  or  collectors  fur  the  collecting, 
gathering,  and  paying  in  the  same  to  such  persons  as  you  shall  appoint 
to  receive  it,  with  power  to  distrain  all  such  persons  as  shall  refuse  or 
neglect  to  make  payment  of  his  or  their  parts  or  proportions  set  and 
assessed  as  aforesaid,  in  such  manner  as  in  the  Commonwealth  rates 
and  taxes  by  law  may  be  done ;  and  to  call  before  you  the  said  col- 
lector or  collectors  to  account  for  his  or  their  betrustment  with  refer- 
ence to  the  premises,  and  you  are  to  be  sworn  to  the  faithful  discharge 
of  your  trust,  and  to  receive  such  salaries  out  of  the  said  assessment 
as  the  Governor  and   Council  shall  appoint,  to  whom  you  shall  be 
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accountable  when  you  are  thereto  required,  and  to  allow  of  any  appeal 
to  them,  by  any  persons  aggrieved  at  any  of  your  proceedings. 

In  testimony  whereof,  I  have  caused  the  public  seal  of  the  Com- 
monwealth of  Mansachusetts  to  be  hereunto  affixed. 

Dited  at  B  jston,  the  twenty-third  day  of  June,  in  the  year  of  our 
Lord  one  thousand  seven  hundred  and  eighty-nine,  and  in  the  thir- 
teenth year  of  the  Independence  of  the  United  States  of  America. 

By  His  Excellency's  command,  with  the  advice  and  consent  of  the 
Council. 

(7.) 

PefiH(W  of  JoHir  Notes  and  others^  Jwkt  4<A,  1798. 

To  His  ExceRency  the  Qovernor  and  the  Honorable  the  Council  of 
the  Commonwealth  of  Massachusetts, 

Humbly  showeth,  John  Noy^s  and  others,  the  subscribersr,  being 
the  major  part  of  the  owners  of  Und  lying  in  the  Great  Riref 
Meadows,  (so. called,)  in  Sudbury  and  East  Sudbury,  in  the  County  of 
Middlesex.  That  whereas  your  Excellency  and  Honors  has  heretofore 
commissioned  Joseph  Curtis  and  William  Rice,  E^qrs.,  with  Capt. 
Richard  lleard,  with  full  power  to  levy  and  collect  money  of  the  pro- 
prietors of  said  river  meadows,  in  said  Sndbury  alid  East  Sudbury, 
for  the  purpose  of  removing  the  obstruction  in  the  river  and  large 
brooks  running  through  the  same. 

And  whereas,  by  the  late  decease  of  the  said  Joseph  Curtis,  Esq., 
and  Capt.  Richard  Heard,  said  commission  is  now  vacant,  and  the 
purpose  thereof  not  fully  executed — 

We  pray  your  Excellency  and  Honors  to  commission  Molars. 
Mieah  Qoodenow  and  Phineas  Qleazon  of  East  Sudbury,  and  Joseph 
Ooodenow  of  Sudbury,  to  fill  said  vacancy,  and  add  to  said  commis- 
sion Mr.  Abel  Tower  of  Sudbury,  and  Capt.  John  Tilton  of  East 
Budbury,  and  enlarge  the  power  of  said  commissioner  so  »s  to  cleat 
the  obstruction  iii  said  river  down  to  and  over  the  Ford  way  (so  called) 
at  Billerica^  so  that  your  petitioners  may  obtain  fhrther  relief  in  the 
prembes.  And  as  in  duty  bound  will  ever  pray. 
Eaat  Sudbury,  June  4,  1793. 

Thomas  Rutter.  Daniel  Maynard. 

Jcmathan  Parmenter.  David  Baldwin. 

Joseph  Rutter.  Jacob  Reeves. 

Sewall  Baldwin.  Samuel  Parris. 

John  Green.  Edmund  Rice.  Juh. 

Jed*h  Smith.  Ebenezer  Johnson. 

Elijah  Smith.  John  Cutting. 

Zecha.  Heard.  Thad.  Russell. 

Jon.  Underwood.  Elisha  Cutting. 

Richard  Heard.  Abel  Oleazon. 

Elijah  Bacon.  William  WymatL 

Benj*n  Stone.  Ebenezer  Roby. 

Daniel  Stone,  Jr.  %Villiam  Roby. 

Daniel  Stone.  Joseph  Roby. 

Micah  Stone.  David  Heard* 
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AboBr  Stcme.  Natb*l  Keeves. 

Jiisiah  Thomas.  Joi*iah  Bridge. 

Peter  Johnson.  Nathan  Olef  zen. 

Wm.  iiudley.  Isaad  Ql^ezeh. 

David  SmitH.  John  Noyes. . 

Joseph  Smith.  Josepii  Ooodenow. 

Israel  Moote.  William  Kiee. 

Ebenezer  Staples.  Thorn.  Heard. 

Kphraim  Abbot.  Jacob  Riglow. 

'timo.  Sherman.  James  Carter,  Jt. 

Epiiraim  Shefraaii.  Israel  Wheeler. 

Samuel  Ortffin.  Charles  Haynes. 

B^nja.  Adams^  Harman  Hunt. 
Luther  Moor. 

f8.) 

[Pftge  197.] 

EXTRACTS  FROM   COUNCIL  RECORDS. 

CONTINUED. 

Jtiiie  20|  1798. 

[Vol.  XXI.,  p.  68.] 

Hts  Etcelletiey  by  the  Secretary^  requested  the  adtriGe  of  the 
Council  on  a  petition  of  a  major  part  of  the  Proprietors  of  Land  lying 
on  the  great  River  Meadows  so  called,  in  Sudbury  and  East  Sudbury, 
praying  ^at  Commissioners  of  Sewers  may  be  appointed  and  com- 
missioned for  the  purpose  of  removing  obstructions  formed  and  form- 
ing in  said  River  and  the  large  brooks  running  thro'  the  same. 
Advised  that  Messrs.  Micah  Ooodenow  and  Phineas  Gieason  of  East 
Budbury,  Joseph  Ooodenow  of  Sudbury,  Abiel  Tower  of  Sudbury,  and 
Capt.  John  Tilton  of  East  Sudbury,  be  appointed  and  commissioned 
Agreeably  to  Law  for  the  purposes  prayed  for. 

(9.) 
[Pag«  197.] 

EXTRACTS  FROM  MASSACHUSETTS  ARCHIVES, 

CONTINUED. 

Commissiofi  to  Micah  Goodbnow,  Phineas  Glbakon^  and  others. 

June  20,  1793. 

CdMUONllVEALTH    OF   MASSACHUSETTS. 

By  His  Excellency  John  Hancock,  Esq.,  Governor  of  the  Common- 
wealth of  Massachusetts,  to  Messrs.  Micah  Goodenow,  Phineas 
Gleazon  of  East  Sudbury,  Joseph  Goodenow  of  Sudbury,  Abiel 
Tower  of  Sudbury,  and  Capt.  John  Tilton  of  Edst  Sudbury : 
Greeting. 

Whereas,  the  major  part  of  the  proprietors  of  land  lying  on  the 
Great  River  Meadows  (so  called)  in  Sudbury  and  East  Sudbury,  in  the 
County  of  Middlesex,  would  be  greatly  benefitted  if  the  obstructions 
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formed  and  forming  in  the  river  and  large  brooks  running  through 
said  meadows  would  be  removed, — the  proprietors  have  thereupon 
prayed  that  Commissioners  of  Sewers  may  be  appointed  for  the  pur- 
pose of  removing  the  said  obstructions  according  to  the  directions 
of  the  law  in  that  case  made  and  provided. 

I  do  therefore,  with  the  advice  and  consent  of  the  Council,  pursuant 
to  said  law,  commission  and  empower  you,  the  said  Messrs.  Micah 
Goodenow,  Phineas  Gleazon,  Joseph  Goodenow,  Abiel  Tower,  and 
Capt.  John  Til  ton,  to  meet  and  convene  together  from  time  to  time, 
as  occasion  shall  require,  to  view,  consider,  consult,  and  contrive 
proper  ways  and  methods  for  the  draining  of  said  meadows  and  re- 
moving the  said  obstructions,  in  order  to  render  the  same  profitable 
to  the  owners,  and  to  employ  workmen  and  laborers  for  such  reasona- 
ble wages  as  may  be  agreed  upon  to  effect  the  same,  and  from  time  to 
time  to  assess  and  tax  all  such  persons  a^  are  or  shall  be  owners  of  the 
said  meadows,  towards  the  charges  thereof, -having  regard  to  each 
person's  quantity  of  land  and  benefit  to  be  received  as  equally, 
according  to  your  best  judgment,  as  you  can,  and  also  to  appoint  and 
swear  a  collector  or  collectors  for  the  collecting,  gathering  and  paying 
in  the  same  to  such  persons  as  you  shall  appoint  to  receive  it,  with 
power  to  distrain  all  such  persons  as  shall  refuse  or  neglect  to  make 
payment  of  his  or  their  parts  or  proportions  set  and  assessed  as  afore- 
said, in  such  manner  as  in  the  Commonwealth  rates  and  taxes  by  law 
may  be  done ;  and  to  call  before  you  the  said  collector  or  collectors  to 
account  for  his  or  their  betrustment  with  reference  to  the  premises, 
and  you  are  to  be  sworn  to  the  faithful  discharge  of  your  trust,  and 
to  receive  such  salaries  as  the  Governor  and  Council  shall  appoint ;  to 
whom  you  shall  be  accountable  when  you  are  thereto  required,  and 
to  allow  of  an  appeal  to  them  by  any  persons  aggrieved  at  any  of  your 
proceedings. 

In  testimony  whereof,  I  have  caused  the  public  seal  of  the  Com- 
monwealth of  Massachusetts  to  be  hereunto  affixed. 

Dated  at  Boston,  the  twentieth  day  of  June,  Anno  Domini,  1793, 
and  in  the  seventeenth  year  of  the  Independence  of  the  United  States 
of  America. 

By  His  Excellency's  command,  with  the  advice  and  consent  of  the 

Council. 

JOHN  HANCOCK. 
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(10.) 

[Page  197.] 

Petition  q/"  Joseph  Smith,  and  others, 
October  17,  1794. 
To  His  Excellencj  the  Oovernor  and  the  Honorable  Council  of  the 
Commonwealth  of  Massachusetts : 

The  Subscribers,  being  a  majority  of  the  owners  of  Land  lying  in 
the  great  River  Meadows,  so  called,  in  Sudbury  and  East  Sudbury,  in 
the  County  of  Middlesex,  beg  leave  to  represent 

That  whereas.  Your  Excellency  and  Honors,  upon  two  several  peti- 
tions, by  certain  persons,  Proprietors  of  said  meadows,  dated  on  the 
fourth  day  of  June,  1793,  and  the  first  day  of  February,  1794,  by 
virtue  of  a  Law  made  in  the  first  year  of  Queen  Ann,  did  appoint 
certain  persons  to  be  Commissioners  of  Sewers  for  removing  the 
obstructions  in  the  Rivers  and  large  brooks  running  through  the  said 
Meadows,  and  whereas,  the  persons  thus  appointed  have  taken  upon 
themselves  the  said  ofiice  and  have  proceeded  to  assess  a  Tax  and 
collect  the  same  under  the  Commission,  Your  Petitioners  conceive 
themselves  aggrieved  by  the  conduct  of  the  ffaid  Commissioners  in  the 
following  instancea :  1»|.  The  said  Commissioners,  in  the  execution  of 
their  trust,  have  never  Convened  any  legal  meeting  of  the  proprietors 
of  said  meadows,  nor  attempted  by  any  method  to  ascertain  their 
general  sense  and  opinion,  but  have  proceeded  according  to  their  own 
discretion,  and  in  some  respects  contrary  to  the  wishes  and  interests 
of  a  majority  of  the  proprietors.  Secondly,  They  have  assessed  a  Tax 
of  one  dollar  per  acre  on  the  meadow  lands  of  said  proprietors,  a  sum 
which  it  is  conceived  is  more  than  sufficient  to  accomplish  every 
necessary  object,  and  which  falls  heavy  upon  the  proprietors.  Thirdly, 
They  have  rigorously  insisted  upon  receiving  said  Tax  in  Cash  instead 
of  permitting  the  proprietors  to  discharge  the  same,  as  they  generally 
expected  at  the  time  of  petitioning,  by  personal  Labor,  which  many  of 
them  have  been  solicitous  to  do,  and  which  would  have  been  a  relief 
to  them  and  equally  advantageous  to  the  concerned.  4th.  They  have 
struck  out  from  their  Rate  List,  divers  persons,  proprietors  of  said 
meadows,  who  ought  to  have  been  equally  liable  to  the  payment  of 
said  Tax.  5th.  They  have  incurred  a  great  expence  in  and  about  the 
Ford  Way  in  Billerica,  in  opposition  to  the  sentiments  of  a  majority 
of  the  proprietors,  from  which  no  commensurate  advantage  can  be  ex- 
pected to  result.  6th.  They  have  never  offered  an  account  or  state- 
ment of  their  doings  to  the  proprietors,  which  renders  it  difficult  for 
them  to  form  an  opinion  upon  such  measures  as  are  proper  to  be 
adopted. 

Your  Petitioners  are  aware  of  an  objection  to  the  force  of  some  of 
the  foregoing  allegations,  inasmuch  as  the  powers  confided  by  the  said 
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Law  to'  the  said  CommissioneTB  appear  to  be  in  a  great  degree  dis- 
eretioDary  and  as  they  are  not  made  accountable  to  the  proprietors  for 
their  doings,  except  before  your  Excellency  and  Honors ;  but  the 
probability  pf  this  construction  serves  only  to  increase  their  solicitude 
that  this  law,  framed  under  a  regal  Oovernment  and  creating  an  office 
for  life,  and  which  in  its  operation  is  found  inconsistent  with  the 
;rights  an^i  enjoyment  of  property,  may  be  revised  and  adapted  to  ex- 
isting circumstances.  Your  Petitioners  therefore  pray  your  Excellency 
and  your  Honors  that  the  said  Conunissioners  may  be  ordered  to  ac- 
i^ount  for  ail  their  doings  in  the  premises  agreeably  to  the  provision 
of  said  Law;  and  that  they  may  foe  enjoined  from  any  further  pro- 
ceedings under  said  C^mmif  sion.  until  Your  Petitioners  have  an  oppor- 
timity  0^  applying  to  the  Legislature  for  the  purpose  of  procuring  a 
Law  that  shall  bemoce  ooH^etent  to  tkp  exigencies  gi  said  proprie^tors. 
As  in  duty  bound,  4ec. 
SiTDBUBT,  Oclobur  nth,  1794. 

Joseph  Smith.  John  Cutting. 

Elisath  Kiqe.  Abel  Cutler. 

Alpheus  Loker.  John  Codman. 

Paul  Loker.  Benjamin  Sawin. 

Klisha  Cutting.  Charles  Haynes. 

laaac  Cutting.  Peter  Haynep. 

JiMMAb  Reeves.  Jesse  Willis. 

Peter  Johnson,  as  Guardian  for  Rowand  Boyle, 

the  heirs  of  Capt.  Nathan  Drury,  John  Brigham, 

[Anoiher  P^tUion  onJUe^a  Copif  of  the  ahoee^  %$  vignefi  hy  EzekUl 
JBow  and  ^tkera,  about  60  or  70  in  number.'\ 

(U.) 
[Ph;«198] 

EXTRACTS  FROM  COUNCIL  RECORDS, 

C019TINUED. 

Fchrmrjif  8,  1794. 

[Vol.  XXL,  p.  131.] 

His  Honor,  the  IietttenaAt.•GQvemor,Jreq^ested  tl^adviqe  of  the 
Council  on  a  petition  oi  Nathsoiiel  Heeves  .and  others,  owners  pf  land 
lying  on  the  great  river  meadows  in  the  towns  of  fiudb^rj  %?id  East 
Sudbury,  praying  that  the  po^wefs  granted  to  Mesfrs  Mic^  Ooode- 
now,  Phineas  Oleason,  Abel  Tower,  John  Tilton  and  Joseph  Gpode- 
now,  as  Commissioners  of  Sewers,  may  be  extendi  tp  and  over  the 
Ford  way  in  BillerJca.  Adyjaed,  that  a  new  conunission  iasi^e  .to  the 
said  Commissioners,  empowering  them  to  remove  all  obstructions  in 
said  River  down  to  and  ovfr  the  ford  way  in  3illerica,  agreeably  to 
the  prayer  of  the  petition. 
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(12.) 

[Page  198.] 

December  16,  1794. 

[P.  225.] 

His  Excellency  the  Governor  laid  before  the  Council  the  petition 
of  Ezekiel  Howe  and  others,  who  stile  themselves  a  majority  of  the 
proprietors  of  meadow  lands  in  Sudbury  and  East  Sudbury,  setting 
forth  that  they  conceive  themselves  aggrieved  by  the  proceedings  of 
the  Commissioners  of  Sewers,  lately  appointed  by  the  Governor,  with 
the  consent  of  the  Council,  and  praying  that  said  Commissioners  may 
be  ordered  to  account  for  all  their  doings  under  their  commission 
agreeably  to  the  provision  of  the  Law.  And  that  they  may  be 
enjoined  from  any  further  proceedings  under  said  commission  for  the 
reasons  mentioned  in  their  petition.  The  Council  took  the  subject  of 
said  petition  into  their  consideration  and  thereupon  Advised  that  the 
said  petitioners  notify  Messrs.  Micah  Goodenow,  Phineas  Gleazon, 
Abiel  Tower,  John  Tilton  and  Joseph  Goodenow,  commissioners  afore- 
said, to  appear  before  the  Governor  and  Council  on  the  twenty-first 
day  of  January  next,  at  11  o'clock  A.  M.,  to  show  cause,  if  any  they 
have,  why  the  prayer  of  the  said  petition  should  not  be  granted,  and 
that  they  then  render  an  account  of  their  proceedings  .and  the  ex- 
pences  incurred  thereby. 

(13.) 

[Page  198.] 

January  17,  1795. 

[P.  230.] 

His  Excellency,  the  Secretary,  informed  the  Council  that  Colonel 
Sawin  of  Sudbury  had  requested  that  a  summons  might  be  issued  to 
certain  persons  in  Sudbury  and  East  Sudbury  to  appear  and  give 
evidence  before  the  Governor  and  Council  on  the  twenty-first  instant, 
what  they  know  relating  to  a  complaint  of  Ezekiel  Howe  and  others, 
a  majority  of  the  proprietors  of  Meadow  Land  in  Sudbury  and  East 
Sudbury,  against  Commissioners  of  Sewers  lately  appointed  by  the 
Governor  and  Council,  and  asked  the  advice  of  the  Council.  Advised, 
that  the  Governor  direct  the  Secretary  to  make  out  a  summons  re- 
quiring the  attendance  of  such  persons  as  may  be  mentioned  before 
the  Governor  and  Council  on  the  twenty-first  instant,  at  10  o'clock 
A.  M.,  for  the  purposes  before  mentioned. 

(14.) 

[Page  198.] 

January  21,  1795. 
[P.  231.] 

Agreeably  to  the  assignment  of  this  day  to  consider  the  petition  of 
Ezekiel  Howe  and  others,  who  conceived  themselves  aggrieved  by  the 
f 
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conduct  of  the  Commissiocers  of  Sewers,  appointed  in  June  1793  and 
Febfuary  1794,  for  removing  obstructions  in  the  Rivers  and  large 
Brooks  running  through  the  great  river  meadows,  so  called,  in  Sud- 
bury and  East  Sudbury,  in  the  County  of  Middlesex.  The  parties 
being  present  and  heard  by  their  Council,  it  was  thereupon  Advised, 
that  Micah  Ooodenow,  and  others,  Commissioners  of  Sewers,  be 
ordered  to  exhibit  an  account  of  all  their  proceedings  for  examination, 
agreeably  to  the  provision  made  in  the  Law  for  this  purpose,  and  that 
His  Honor,  the  Lieutenant-Governor,  Hon.  Mr.  Orne  and  Hon.  Mr. 
Baker  be  a  Committee  to  examine  their  accounts  and  to  report. 

(16.) 

[Page  198.1 

February  11,  1795. 

[Vol.  XXI.  p.  244.] 

THE  Committee  to  whom  was  referred  the  consideration  of  the  ac- 
counts of  the  Commissioners  of  Sewers  of  the  Meadows  in  Sudbury 
and  East  Sudbury,  reported  that  they  had  heard  the  parties  upon  the 
subject  matter  of  their  dispute,  and  had  examined  the  accounts  of  the 
said  Commissioners,  and  find  that  they  have  produced  vouchers  for 
every  charge  in  their  account  and  had  sworn  to  the  same  ;  that  they 
had  charged  themselves  for  monies  they  had  received  of  the  Proprie- 
tors, amounting  to  two  hundred  and  ninety-six  pounds,  six  shillings 
and  six  pence,  and  had  paid  for  labor,  including  their  own  services,  two 
hundred  eighty-two  pounds,  twelve  shillings  and  one  and  one -half 
penny,  and  find  a  balance  in  the  hands  of  the  said  Commissioners  of 
thirteen  pounds,  four  shillings  and  four  pence,  half  penny,  whidi 
report  was  unanimously  accepted. 

Advised,  that  the  account,  with  the  papers  accompanying  the  i 
be  put  on  the  files  in  the  Secretary's  ofilce. 


[JProm  the  ArchivesJ] 

To  His  Excellency  Samuel  Adams,  Esq.,  Governor  and  Cooiman^r 
in  Chief  in  and  over  the  Commonwealth  of  Massachusetts,  and  tbe 
Honorable  the  Council  of  the  same. 

The  subscribers.  Commissioners  of  Sewers  duly  and  legally  appoint- 
ed on  the  first  day  of  February  in  the  year  1794,  most  humbly  beg 
leave  to  represent,  that  in  pursuance  of  the  duties  and  authorities  of 
their  said  Commission,  they  have  proceeded  to  drain  the  meadows  in 
Sudbury  and  East  Sudbury.  That  they  have  very  lately  been  served 
with  a  copy  of  a  petition  exhibited  to  your  Excellency  and  Honors  by 
Benjamin  Sawin  and  others,  who  call  themselves  proprietors  of  the 
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•aid  meadows,  and  say  that  they  are  agreived  at  the  proceedare  of 
jroar  memorialists,  and  that  they  have  received  an  order  from  yout 
Szcellency  and  Honors  to  appear  on  this  day  and  to  render  an  ac* 
count  of  their  proceedings  under  the  said  Commission. 

The  memorialists  have  no  kind  of  reluctance  in  submitting  their 
eonduct  to  the  inquiry  of  your  Excellency  and  Honors,  but  they  take 
leave  to  suggest,  that  the  Statute  underwhich  they  act  has  wisely 
provided,  that  this  shall  be  done  by  appeal  regularly  and  duly  made. 
The  words  are,  "  Provided  always  that  it  shall  be  in  the  liberty  of  any 
**  person  agreived  at  any  procedure  had  or  made  by  the  said  Commis- 
**  sioners,  or  any  others  in  persnance  of  this  Act,  to  appeal  therefrom 
"  unto  the  Governor  and  Council  for  relief." 

Whether  this  Act  was  passed  under  a  Royal  Qovernment,  or  any 
other,  the  People  concerned  must  always  be  secure  under  the  con- 
trolling power  of  such  an  appellate  Jurisdiction.  Were  the  Pernons 
who  signed  the  Petition  to  which  your  memorialists  are  called  to 
answer,  or  any  of  them,  agreived  at  any  act  or  proceedure  of  the  Com- 
missioners, they  might  appeal,  and  bring  the  merits  of  that  act  or  pro- 
ceedure regularly  for  trial  before  your  Excellency  and  Honors,  where 
the  Commissioners  having  the  article  of  charge  described  might 
be  enabled  to  make  a  proper  defence  and  obtain  a  definite  and  deci- 
sive decree:  but  they  can  by  no  mems  conceive  the  Petition  now 
before  your  Excellency  and  Honors  can  be  denominated  an  appeal 
from  any  particular  proceedure,  or  that  it  is  properly  before  this  juris* 
diction,  in  such  manner  as  renders  it  proper  or  necessary  for  them  to 
defend  against  it.  It  contains  a  charge  against  the  Law  of  the  Statei 
as  well  as  against  the  propriety  of  that  act  of  your  Excellency  and 
Honors,  which  was  done  under  it :  but  no  appeal  from  any  act  of  the 
Commissioners.  Your  Memorialists,  however,  beg  leave  to  say,  as  to 
the  first  assertion  in  the  Petition,  that  though  they  have  always  been 
glad  to  avail  themselves  of  the  advice  of  their  Brethren  the  Proprietors 
of  the  meadows,  yet  they  bare  never  attempted  a  legal  meeting  of 
them,  because  there  is  no  law  on  which  such  a  meeting  could  be  justi- 
fied.* The  laws  provide  for  meetings  of  the  proprietors  of  common 
and  undivided  Lands,  and  give  such  proprietors  authority  to  act  in  a 
corporate  capacity,  but  the  Estates  which  are  the  object  of  the  Act 
under  which  they  have  received  their  authority  are  several  Estates, 
and  there  is  no  Law  to  act  upon  them  by  the  voice  of  a  majority. 

As  to  the  second  charge  in  the  Petition,  your  memorialists  say,  that 
triie  it  is  that  they  have  assessed  a  tax  of  six  shillings  an  acre  on  the 
meadow,  and  if  that  had  been  exorbitant  or  oppressive,  anyone  of  thn 
Proprietors  of  the  meadow  might  have  appealed  to  the  Governor  and 
Council,  who  might  ou  a  hearing  have  lessened  the  tax  to  any  sum 
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which  might  appear  to  be  just  and  right.  But  this  tax  was  made  in 
the  year  1793,  under  a  former  Commissioner,  and  no  appeal  was 
claimed,  a  great  part  of  it  has  been  collected,  and  debts  contracted  by 
the  Commissioners  to  nearly  the  amount  of  the  whole  of  it. 

The  third  article  of  complaint  is  that  the  Commissioners  have  in- 
sisted on  money  in  payment  of  the  tax  and  refused  the  labour  of  the 
proprietors. 

This  they  conceive  to  be  a  matter  properly  within  their  discretion, 
and  in  which  your  Excellency  and  Honors  will  never  interfere.  If 
there  is  an  obligation  to  accept  the  tax  of  one  in  this  way,  there  is  to 
take  all  in  Labour,  and  yet  money  is  very  necessary  for  the  procure- 
ment of  tools,  implements,  &c.,  and  it  has  been  found  by  experience 
that  the  receiving  Labour  for  public  taxes  is  a  bad  kind  of  economy. 

The  Answer  to  fourth  Article  is  thus  far  true,  that  the  Commission- 
ers have  abated  the  taxes  of  several  Persons,  who,  having  no  advan- 
tage from  the  measure,  as  they  conceive,  they  had  a  right  to  do,  and 
if  they  bad  exercised  this  authority  more  fully,  an  appeal  would  have 
been  sustained,  if  one  had  been  made. 

The  fifth  Article  is  not  true,  but  if  it  could  be  supported  from  Evi- 
dence, still,  it  was  a  matter  within  their  Judgment  and  subjected  to 
their  authority,  under  the  priviledge  of  an  appeal. 

As  to  the  other  charge,  they  have  their  accounts  ready  to  the  in- 
spexion  of  the  proprietors  and  of  any  other  Person  interested,  but  they 
know  of  no  Law  which  authorizes  the  owners  of  the  meadows  to  settle 
the  accounts. 

Should  they  the  Commissioners  refuse  to  close  the  account  of  any 
one  of  the  proprietors,  he  may  appeal  to  your  Excellency  and  Honors, 
where  the  propriety  of  the  appeal  can  be  legally  decided  on,  or  should 
an  account  be  closed,  the  rectitude  of  it  can  be  decided  on  in  the 
same  way,  or  should  the  Commissioners  order  another  assessment,  an 
appeal  may  be  had,  in  all  these  modes,  the  whole  of  their  conduct 
will  come  properly  before  your  Excellency  and  Honors,  but  your 
memorialists  conceive  that  the  Petition  to  which  they  are  called  to 
answer,  and  which  is  not  signed  by  a  majority  of  the  owners  of  mea- 
dow affected,  and  signed  by  some  who  have  no  interest  there,  is  quite 
an  extra  judicial  procedure,  and  they  therefore  pray  your  Excellency 
and  Honors  that  they  may  be  no  further  called  upon  in  persuance  of 
the  same. 

January  2Ut,  1795.  MICAH  GOODENOW, 

PHINEAS  GLEZEN, 
ABEL  TOWER, 
JOHN  TILTON, 
JOSEPH  GOODENOW. 
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J. 

[Page  199.] 

PETITION  OF  DAVID  BALDWIN  AND  OTHERS;  1816. 

To  the  Hon.  the  Senate  and  House  of  Representatives  of 
the  Commonwealth  of  Massachusetts j  in  General  Court 
assembled. 

The  Petition  of  the  subscribers,  respectfully  represents  that  they 
are  owners  and  proprietors,  in  sereralty,  of  lands  situated  in  the 
towns  of  Sudbury  and  East  Sudbury  bordering  upon  and  adjoining 
Sudbury  River,  so  called  ;  that  for  a  long  time  past  the  same  have 
been  almost  totally  unproductive  and  useless  by  reason  of  the  waters 
remaining  on  them  in  the  months  of  June,  July  and  August,  which 
has  been  occasioned  by  barrs  in  the  River  and  the  grass  which  annually 
grows  therein,  and  to  other  causes ;  that  unless  some  measures  can 
be  adopted  for  removing  those  and  other  obstructions  in  the  river,  in 
a  short  time,  it  is  apprehended,  the  water  will  become  almost  stag- 
nant;  that  various  attempts  have  been  made  to  clear  said  obstructions 
and  drain  the  meadows,  which  have  proved  fruitless  for  want  of  the 
authority  to  assess  taxes  and  to  adopt  other  measures  necessary  to 
effect  the  object.  Wherefore  your  petitioners  pray  that  they  and 
their  associates,  owners  of  lands  adjoining  said  River,  may  be  incor- 
porated for  the  purpose  of  being  enabled  more  effectually  to  remove 
obstructions  in  said  river  and  draining  their  lands  so  that  the  same 
may  be  made  productive,  and  as  in  duty  bound,  &c. 

David  Baldwin.  Thos.  Heard. 

Micah  M.  Butter.  Zech'ah  Heard. 

Jed'h  Smith.  Richard  Heard. 

Benja.  Rice.  Silas  Grout. 

Luther  Qoodnow.  Othniel  Tyler. 

Eben'r  Plympton.  Isaac  Cumins. 

Thaddeus  Tower.  Nath'l  Reeves. 

William  Rice.  Edmund  Rice. 

Tilly  Smith.  Jotham  Ballard. 

Caleb  Moore.  Josiah  A.  Thomas. 

William  Moore,  Jun'r.  William  Johnson. 

William  Heard.  Jona.  Parmenter. 

David  Heard.  Joseph  Rutter. 
Sam  S.  Noyes. 
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K. 

[Page  190  ] 

EXTRACT   FROM  MASSACHUSETTS  SPECIAL  LAWS. 

February  13,  1816.^ 

\_Act  of  Incorporation  of  The  Proprietors  of  Meadows  in  Sudbwj 
and  East  Sudbury.] 
[Vol.  v.,  p.  109.] 

Au  ACT  to  Incorporate  the  Proprietors  of  Certain  Meadows  in 

Sudbury  and  East  Sudbury. 

Sect.  I. — Be  it  enacted  by  the  Senate  and  House  of  Represen- 
tatives^ in  General  Court  assembled^  and  by  the  authority  of  the 
same^  That  all  the  proprietors  and  owners  of  meadow  lands  situated 
in  the  towns  of  Sudbury  and  East  Sudbury,  which  are  adjoining 
Sudbury  River,  so  called,  from  the  line  of  the  town  of  Framing- 
ham  to  the  line  of  the  town  of  Concord,  and  which  have  been  flowed 
in  the  summer  season,  from  and  after  the  passing  of  this  Act,  be, 
and  they  hereby  are  incorporated  into  a  body  politic,  by  the  name 
of  The  Proprietors  of  Meadows  in  Sudbury  and  East  Sudbury,  and 
by  that  name  may  sue  and  be  sued,  and  do  and  suffer  all  matters,  acts 
or  things,  which  bodies  politic  may  or  ought  to  do  and  suffer. 

Sect.  2. — Be  it  further  enacted^  That  said  corporation  shall  have 
power  to  clear  said  river,  by  removing  the  sand  banks,  bars,  and  other 
natural  obstruct!  jns,  and  by  cutting  and  clearing  the  grass  that  grows 
in  said  river,  whether  the  same  be  within  the  limits  of  said  towns  or 
not ;  and  that  the  said  corporation,  in  their  corporate  capacity,  may 
maintain  an  action  of  the  case  in  any  Court  proper  to  try  the  same, 
for  any  unlawful  obstructions  put  in  or  kept  up  in  said  river,  either 
within  the  limits  of  said  towns  or  elsewhere,  by  reason  of  which  said 
meadow  may  in  any  wise  be  injured. 

Sect.  3. —  Be  it  further  enacted^  That  any  Justice  of  the  Peace  in 
the  county  of  Middlesex  be,  and  he  hereby  is  empowered  and  directed, 
upon  application  in  writing  from  five  or  more  of  said  proprietors,  to 
issue  his  warrant  to  any  one  of  the  proprietors  aforesaid,  requiring  him 
to  notify  and  warn  the  said  proprietors  to  meet  at  such  time  and  place 
as  he^hall'deem  most  convenient,  and  for  the  purposes  to  be  ex- 
pressed in  said  warrant,  by  posting  up  copies  of  said  warrant  with 
the  notification  thereon,  at  the  several  houses  of  public  worship  in 
said  towns  of  Sudbury  and  East  Sudbury,  fourteen  days  at  least  prior 
to  the  time  of  holding  said  meeting ;  and  the  said  proprietors,  when 
legally  assembled  as  aforesaid,  shall  have  power  to-  choose  a  clerk, 
committee,  assessors,  collector  of  taxes,  treasurer,  and  such  other 
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officers  as  they  shall  deem  necessary,  who  shall  be  sworn  to  the  faith- 
ful discharge  of  the  trust  reposed  in  them,  and  continue  to  serve  until 
others  are  chosen  and  sworn  in  their  room,  which  may  be  when,  and 
as  often  as  said  corporation  shall  judge  necessary:  which  officeri^ 
chosen  and  sworn  as  aforesaid  shall  have  the  same  power  to  perform, 
execute  and  carry  into  effect  any  vote  or  lawful  order  of  said  corpora- 
tion, as  town  officers  of  the  like  description  have  by  law  to  do  and 
perform  in  their  respective  offices  :  and  the  said  corporation  shall  aitf 
their  first  meeting  agree  and  determine  upon  a  method  of  calling; 
future  meetings :  and  the  said  corporation,  at  any  meeting  legally 
called  for  that  purpose,  may  vote  to  raise  monies,  for  the  purposes  of 
removing  obstructions  in  said  river,  and  for  draining  and  better  man- 
aging said  meadows,  and  for  carrying  the  votes  and  orders  of  saicl^ 
corporation  into  effect ;  and  all  monies  raised  as  aforesaid,  shall  be 
assessed  upon  each  proprietor  in  proportion  to  the  interest  he  or  she 
may  have  in  said  meadows ;  and  if  any  proprietor  shall  refiise  or 
neglect  to  pay  the  sum  or  sums  assessed  upon  him  or  her  as  aforesaid,, 
for  the  space  of  ninety  days  after  the  assessment  shall  have  beeui 
shewA  to  him  by  the  collector,  or  a  copy  thereof  left  at  his  usual  place 
of  abode,  so  much  of  his  or  her  meadow  shall  be  sold  by  the  collector 
as  will  be  sufficient  to  pay  the  same  with  cost ;  notice  of  such  sale  to 
be  given  by  the  collector  by  posting  up  advertisements  thereof  at  the- 
several  houses  of  public  worship  in  the  towns  of  Sudbury  and  East 
Sudbury,  thirty  days  prior  to  the  sale,  with  th^  names  of  the  proprie- 
tor or  proprietors,  the  amouit  of  taxes  assessed  upon  their  meadow 
land  respectively,  and  also  the  time  and  place  of  sale ;  and  if  no  per- 
son shall  appear  thereupon  to  discharge  the  said  taxes  and  all  inter- 
vening charges,  then  the  collector  shall  proceed  to  sell  at  public 
auction  to  the  highest  bidder,  so  much  only  of  said  meadow  land  a» 
shall  be  sufficient  to  discharge  said  taxes,  and  all  intervening  charges  ;: 
and  shall  give  and  execute  a  deed  or  deeds'  to  the  purchaser  or  pur- 
chasers, his  or  her  heirs  and  assigns,  expressing  therein  the  cause  of 
such  sale,  saving  to  such  delinquent  proprietor  or  proprietors  the  right 
of  redeeming  the  same  for  the  space  of  one  year,  by  paying  the  said 
purchaser  the  sum  he  may  have  given  therefor,  and  interest  after  the 
rate  of  ten  pef  centum  per  annum. 

And  the  said  corporation  may  at  their  first  meeting,  or  any  future 
meeting  legally  called,  establish  such  rules  and  regulations  as  shall 
be  judged  neceissLTj,  provided  the  same  are  not  contrary  to  the  con- 
stitution and  laws  of  this  Commonwealth,  for  the  better  management 
of  its  affairs,  for  which  purpose,  in  addition  to  the  power  and  author- 
ity in  this  Act  given  them,  they  are  hereby  invested  with  all  the 
powers  legally  appertaining  to  the  proprietors  of  general  and  common 
fields. 
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DEEDS. 

EVIDENCE  FOR  PETITIONERS. 
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[Page  198.] 


[For  Billerica  Grant  to  Osgood,  see  BiUerica  Records ^  (B)  2.] 

THOMAS  RICHARDSON  TO  MIDDLESEX  CANAL, 
•  MAmcH  25th,  1794. 

[Middlesax  Deeds,  Book,  115,  p.  258.] 

Know  all  Men  Vy  these  Presents,  That  I»  Thomas  Bi(^ard|oa,  of 
Billerica,  in  the  County  of  Middlesex  and  Commonwealth  of  Massa- 
ohus0ttft.  Gentleman,  in  Consideration  of  Thirteen  Hundred  and  Fiffy 
Pounds  paid  me  by  Ebenezer  Hall  of  Medford,  Gentleman*  and  Samuel 
Jaques  of  Wilmington,  Yeoman,  both  in  the  County  aforesaiil,  the 
receipt  whereof  I  do  ]^ereby  acknowledge,  do  hereby  give,  grant,  selly 
and  convey,  unto  the  said  Ebenezer  Hall  and  Samuel  Jaques,  (who 
are  a  committee  appointed  by  the  Directors  of  the  Proprieters  of  the 
Middlesex  Canal  for  this  purpose,)  to  be  for  the  use  and  benefit  of  the 
Proprietors  aforesaid,  in  their  Corporate  Ca|>acity,  and  their  Assigps, 
forever,,  the  lowing  Estate  and  on  the  following  ConditionSt  viz. : 
About  Forty  Acres  of  lajid,  be  the  same  more  or  Was,  lying  in  aaid  BU- 
lerica,  and  bounded,  Eastwardly,  by  Concord  River ;  Westerly,  by  the 
Highway  or  Road  ;  Northerly  and  Southerly,  by  the  Road  aforesaid. 
Alao,  the  Reversion  of  One^Half  of  the  Dower  set  off  to  the  Widow 
Hannah  Carlton,  which  was  conveyed  to  me  by  Solomon  Carlton, 
Moses  Carlton  and  Nathan  Carlton.  The  whole  of  said  Reversion  of 
the  Homestead  is  bounded  as  described  by  the  retum*of  the  Commis- 
sioners for  that  purpose  in  the  Probate  office.  Also,  Five-SixJths  part 
of  a  small  piece  of  land,  laying  on  the  South  side  of  the  Road,  contain- 
ing about  Six  poles,  more  or  less,  being  at  the  Northeast  end  of  the 
Mill  Dam,  bounded.  Easterly,  by  Timothy  Sprague's  Ditch,  that  con- 
veys Watex  to  the  Fulling  Mill ;  Northerly,  by  the  Road ;  Westerly  and 
Southerly,  by  Concord  River ;  together  with  all  the  Buildings  and 
Privileges  to  the  above  described  premises  belonging,  including  the 
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Mills,  Mill-privileges,  and  conveniences,  thereunto  belonging,  being  on 
the  premises,  and  commonly  known  by  the  name,  of  Richardson's 
Mills,  being  the  same  which  was  former  granted  by  the  Town  of 
Billerica  to  Christopher  Osgood,  together  with  the  Mill  Dam  and  Stream. 
Provided  the  said  Proprietors,  and  their  Assigns,  shall  do  and  perform 
the  same  Conditions  that  I,  the  said  Thomas  Richardson,  shall  be 
oblidged  to  perform  if  I  do  not  convey  said  Premises  to  said  Proprie- 
tors, by  Virtue  of  a  Vote  of  said  Town  of  Billerica,  to  Christopher 
Osgood,  the  fourth  Day  of  October,  1708.  Also,  to  keep  a  proper 
passage  for  Fish,  agreeable  H;o  Law.  Also,  their  fulfilling  the  agree- 
ment made  by  said  Richardson,  as  set  forth  in  his  last  Deed  to 
Timothy  Sprague,  about  the-  year  1791.  To  Have  and  To  Hold  the 
afore-granted  Premises  to  the  said  Proprietors  and  their  Asdgns,  and 
to  their  own  Use  and  Behoof  forever,  and  on  the  Conditions  aforesaid. 
And  I  do  Covenant  with  the  said  Proprietors,  their  Heirs  and 
Assigns,  that  I  am  lawfully  seized  in  Fee  of  the  afore- granted  Premises ; 
that  they  are  free  from  all  other  Incumbrances ;  that  I  have  good 
right  to  sell  and  convey  the  same  to  the  said  Proprietors,  to  hold  as 
Aforesaid.  And  that  I  will  Warrant  and  defend  the  same  Premises  to 
the  said  Proprietors,  their  Heirs  and  Assigns,  forever,  against  all 
other  lawful  Claims  and  Demands  of  all  Persons.  In  Witness  whereof, 
I,  the  said  Thomas  Richardson,  and  Judith  Richardson,  the- Wife  of  said 
Thomas,  in  testimony  of  her  free  consent  hereunto  and  release  of 
Dower  in  the  Premises,  hereunto  set  our  Hands  and  Seals,  this  twenty- 
fifth  Day  of  March,  in  the  Year  of  our  Lobd  one  thousand  seven 
hundred  and  ninety- four.  It .  is  further  to  be  understood,  that  one 
half  of  the  Dower  as  set  off  for  said  Widow,  Hannah  Carlton,  is  not 
hereby  conveyed. 

Thomas  Richardson.     [Seal.] 
Judith  Richabdson.     [Seal.] 
Signed,  Sealed,  and  Delivered,  in  presence  of  us. 

Jonathan  Brown. 
Henry  Putnam. 

Middlesex,  ss.  :  Marc*  24th,  1794. 

Then  the  above-named  Thomas  Richardson  personally  appeared 
and  acknowledged  the  above-written  instrument  to  be  his  act  and 
deed,  before 

Jonathan  Brown,  Just  of  Peace, 

Middlesex,  s».  :  Cambridge,  April  2l8t,  1794. 

Received  and  entered  by 

William  Winthrop,  Reg. 

f* 


APPENDIX.  [Feb. 


M. 

(Pag*  261.] 

EVIDENCE  FOR  RESPONDENTS. 

MIDDLESEX  CANAL  COMPANY  TO  FRANCIS  FAULKNER, 
MAY  4th,  1825. 

[Middlesex  Deeds,  Book  260,  p.  48.] 

KnoiD  all  Men  by  these  Presents^  That  the  Proprietors  of  the  Mid- 
dlesex Canal,  in  consideration  of  twenty-five  hundred  dollars  paid  by 
Francis  Faulkner,  of  Billerica,  in  the  County  of  Middlesex,  Clothier, 
the  receipt  whereof  is  hereby  acknowledged,  do  hereby  grant,  bargain, 
sell  and  convey  unto  said  Faulkner,  his  heirs  and  assigns,  three  cer- 
tain lots  or  parcels  of  land  situated  in  the  said  town  of  Billerica,  on 
the  northerly  side  of  Concord  River,  and  near  to  the  *'  Canal  Mills,' ^ 
so  called. 

One  of  which  lots  is  bounded  as  follows,  viz. :  beginning  at  the 
land  of  William  Rogers,  on  the  road  leading  from  the  Canal  Mills  by 
said  Rogers'  house  to  Billerica  Meeting  House,  and  thence  returning 
south-westerly  by  said  Rogers'  land,  eight  rods  and  one  half  of  a  rod, 
to  a  stake ;  thence  running  westerly  by  other  land  of  the  grantors, 
ten  rods  to  a  stake ;  thence  running  north-westerly  by  the  same  land 
last  mentioned,  fourteen  rods,  to  a  stake ;  thence  running  northerly, 
twelve  rods,  to  a  stake  on  the  south  side  of  the  road  aforesaid,  which 
stake  is  twenty-six  feet  easterly  of  a  line  drawn  in  the  direction  of 
the  easterly  end  of  the  Fulling  Mill,  measuring  at  a  right  angle  with 
said  line ;  thence  south-easterly  by  said  road  to  the  first  boundary. 
The  contents  of  this  lot  are  about  two  acres  and  twenty-seven  rods. 

The  second  parcel  of  land  intended  to  be  conveyed  by  these 
presents  is  bounded  as  follows,  beginning  at  a  point  on  the  northerly 
side  of  the  road  above  mentioned,  and  on  the  easterly  side  of  the 
bank  of  the  creek  or  water  course  to  the  Fulling  Mill  as  the  same 
now  exists ;  thence  on  and  by  the  easterly  side  of  said  creek  to  and 
under  the  said  Mill,  and  along  the  northerly  side  of  said  creek  as  it 
now  runs,  to  the  shore  of  the  little  basin,  so  called,  thence  across  the 
said  basin  in  a  direct  line  to  the  westerly  side  at  the  north-westerly 
side  of  the  outlet  therefrom  into  Concord  River :  thence  down  and 
along  the  north  and  north-easterly  bank  of  said  river  to  land  of  John 
Rogers,  thence  turning  and  running  easterly  on  said  Rogers'  land  to 
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land  of  Thomas  Richardson ;  thenoe  turning  and  running  southerly 
on  land  now  or  late  of  said  Richardson,  to  the  road  aforesaid ;  thence 
westerly  by  the  northerly  side  of  said  road  to  the  place  of  beginning, 
which  parcel  contains  about  twenty-one  acres. 

The  third  lot  is  bounded  as  follows,  viz. :  heginning  at  a  stake 
four  feet  distant  south-westerly  from  the  south- westerly  corner  of  the 
Fulling  Mill,  on  a  line  with  the  south-east  side  thereof;  thence  run- 
ning north-westerly  on  a  line  parallel  with  the  south-west  end  of  the 
said  mill,  until  it  meets  the  south-westerly  side  of  the  mill  creek  or 
water  course ;  thence  turning  and  running  along  the  south-westerly 
side  of  said  creek  (which  creek  is  reserved  and  is  to  continue  to  be 
the  property  of  the  said  grantors)  to  and  under  said  Fulling  Mill  to 
the  south-east  side  of  the  Mill ;  thence  turning  and  running  south- 
westerly in  a  right  line  to  the  first  mentioned  boundary,  with  the 
privilege  of  keeping  and  maintaining  the  building  of  said  Mill  over 
said  creek  or  water  course. 

And  the  said  corporation  do  also  grant  by  these  presents  unto  said 
Faulkner,  his  heirs  and  assigns,  the  privilege  of  using  the  water 
which  passes  through  one-half  of  the  creek  leading  from  the  Mill- 
pond  to  the  Fulling  Mill  in  the  channel  as  it  now  runs  under  the 
Mill  now  in  the  possession  of  said  Faulkner,  for  the  purpose  of  work- 
ing said  Mill  and  Factory  as  it  now  is  connected  therewith,  whenever 
the  exercise  of  such  privilege  shall  not  deprive  the  grantors  or  their 
assigns  of  an  ample  and  sufficient  supply  of  water  at  all  times  and 
for  all  purposes  and  occasions,  not  exceeding,  however,  the  quantity 
which  is  or  may  be  requisite  for  the  Middlesex  Canal,  and  to  carry 
the  grist-mills  and  saw-mills  of  said  grantors  as  they  now  are,  whether 
used  by  the  grantors  or  others  to  whom  they  may  choose  to  sell  or 
dispose  of  the  same,  for  the  same,  or  any  other  purpose.  And  as 
there  will  not  be  such  adequate  quantity  of  water  as  is  intended  to 
be  reserved  for  the  use  and  purposes  of  said  grantors,  unless  the 
water  in  the  mill-pond  when  on  a  still  level  is  at  or  within  three- 
fourths  of  an  inch  of  the  top  of  the  dam  or  flash  boards  as  the  same 
now  exists  on  the  main  dam  across  Concord  River,  it  is  declared  that 
unless  the  water  in  said  mill-pond  shall  be  at  such  height,  to  be  deter- 
mined by  a  standard  to  be  placed  in  a  still  and  quiet  part  of  the  pond, 
upon  which  the  present  height  of  the  dam  and  flash  boards  shall  be 
marked  and  a  mark  also  made  at  the  distance  of  three-quarters  of  an 
inch  below  the  height  of  said  dam  and  flash  boards,  said  Faulkner  shall 
not  have  a  right  or  privilege  to  use  said  water  for  any  other  purpose. 
— ^And  it  is  further  agreed  that  it  shall  be  the  duty  of  said  P'aulkner 
and  of  his  assigns,  to  close  and  shut  down  the  gates  of  said  Faulk- 
ner's Mill  and  Factory,  and  prevent  the  passage  of  any  further  quan- 
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dty  of  water  through  raid  gates,  when  aad  so  soon  as  the  water  in 
said  mill-pond  shall  fall  three-qaarters  of  an  inch  below  the  top  of 
said  dam  and  flash  boards,  and  upon  his  or  their  neglecting  so  to  do, 
he  or  they  shall  be  liable  to  pay  the  sum  of  one  dollar  for  every  half 
hour  said  gates  remain  open,  and  the  grantors  by  any  of  their  agents 
or  servants,  may  moreover  in  such  case  close  said  gates. 

It  is  also  declared  to  be  a  condition  upon  which  said  privilege  may 
be  used  by  said  Faulkiyer  and  his  assigns,  and  to  be  observed  by  him 
and  them,  that  the  number  and  dimensions  of  the  gates  now  belong* 
ing  to  said  Fulling  Mill  and  Factory,  shall  not  be  increased  or  placed 
at  any  greater  depth  than  they  now  are  below  the  surfiee  of  the 
water,  and  that  he  and  they  shall  at  all  times  keep  and  maintain  the 
gates,  bulkheads,  dams,  and  other  works  intended  or  used  to  control, 
direct  or  turn  the  water  in  said  Creek  in  good  and  su'flScient  order  and 
repair,  so  that  there  shall  be  no  loss  of  water  by  reason  of  leaks  from 
said  pond  or  River.  And  said  Faulkner,  his  heirs  or  as^iigns,  are 
hereby  empowered  to  erect,  build,  and  maintain  at  his  and  their  own 
cost,  and  charge  a  partition  in  the  centre  of  the  Creek  before  men* 
tioned  (not  however  to  extend  beyond  the  guard  gate  of  said  Creek) 
so  that  the  water  used  for  said  mill  and  machinery  of  said  Faulkner 
may  be  confined  to  one-half  of  said  Creek  as  it  now  exists. 

And  said  grantors  hereby  reserve  and  except  from  the  premises 
herein  above  described  and  conveyed,  the  free  right  and  uninterrupted 
use  of  a  way  in,  over,  through,  and  across  said  premises  for  the  pur- 
pose of  passing,  and  repassing  with  carriages,  teams,  cattle,  and  on 
foot  by  themselves  or  servants,  at  any  and  all  times  to  carry  to,  or 
bring  from  their  waters  or  grounds  any  thing  which  may  be  placed, 
float  or  lodge  thereon,  and  for  building  and  repairing  any  of  thmx 
works,  water  courses,  channels,  locks,  dams,  gates,  wharves,  or 
bridges. 

And  the  said  grantors  also  reserve  the  right  to  use  the  water  in 
the  mill-pond  in  any  quantity,  and  for  any  and  all  purposes  whatso- 
ever, when  the  quantity  in  said  pond  is  so  great  as  to  flow  over  the 
dam,  as  well  as  to  drain  the  whole  pond,  if  necessary  for  the  pur- 
poses of  the  Canal,  and  they  further  reserve  the  right  to  vacate  this 
deed  and  repurchase  the  whole  of  the  premises  hereby  conveyed 
within  twelve  months  from  the  date  hereof,  by  paying  to  said  Faulk- 
ner, his  heirs  or  assigns,  the  just  and  true  value  thereof  to  be  ascer" 
tained  and  determined  by  an  appraisal  made  by  three  discreet  and 
impartial  men,  one  of  whom  shall  be  chosen  by  the  grantors,  another 
by  the  grantee  or  his  representative,  and  the  third  by  the  two  first 
nominees. 
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And  in  case  either  party  refuses  to  nominate  an  appraiser  the  otker 
party  may  appoint  tvro  of  them,  and  the  third  shall  be  chosen  by 
SQcfa  two,  such  appraisment  shall  include  the  value  of  all  buildings 
on  the  premises  at  the  time  of  such  appraisment,  but  shall  not  include 
machinery  used  therein. 

And  it  is  also  reserved  as  a  right  to  be  exercised  by  said  grantors, 
that  they  may  at  any  time  repurchase  any  part  of  said  premises  which 
may  be  requisite  or  necessary  fur  the  full  use  and  enjoyment  of  the 
Middlesex  Canal,  and  the  maintenance  and  support  thereof,  provided, 
that  such  pait  of  said  premises  can  be  taken  without  injury  to  the 
said  water  privilege  hereby  granted  to  said  Faulkner,  his  building 
and  works  thereon,  upon  paying  the  value  thereof  to  said  Faulkner, 
his  heirs  or  assigns,  to  be  determined  by  appraisment  in  the  manner 
above  provided. 

To  have  and  to  hold,  all  and  singular,  the  above  granted  premises 
(saving  and  excepting  as  is  above  reserved)  unto  said  Faulkner,  his 
heirs  and  assigns,  to  his  and  their  use  forever.  And  the  proprietors 
of  the  Middlesex  Canal  hereby  covenant  with  said  Faulkner,  his  heirs 
and  assigns,  that  they  are  seized  in  their  demense  as  of  fee  of  in  the 
premises  aforesaid,  that  the  same  are  free  of  all  incumbrances,  that 
they  will  warrant  and  defend  the  same  premises  to  said  Faulkner,  his 
heirs  and  assigns  forever,  against  the  lawful  claims  and  demands  of  all 
persons,  and  that  in  case  they  hereafter  grant  to  any  person  or  per- 
sons a  right  to  use  the  water  which  passes  through  the  half  of  the 
Creek  mentioned  above,  and  which  remains  at  the  disposal  of  said 
Corporation,  the  grantee  or  grantees  thereof  shall  not  be  authorized 
to  use  the  water  passing  through  said  half  of  said  creek  after  the 
water  in  the  pond  ceases  to  run  over  the  top  of  the  dam  and  is  within 
three-quarters  of  an  inch  of  the  top  thereof,  in  order  to  secure  to  said 
Faulkner,  his  heirs  and  assigns,  the  exclusive  use  of  the  water  in 
said  Creek  during  the  continuance  of  said  grant,  when  the  water 
ceases  to  run  over  the  dam  and  is  within  three-quarters  of  an  inch  of 
the  top  thereof. 

In  witness  whereof  the  President  of  said  Corporation  hath  here- 
unto affixed  the  seal  of  the  grantors  and  subscribed  his  name,  this 
Fourth  day  of  May,  Anno  Dumini  Eighteen  hundred  and  Twenty- 
five. 

Signed,  sealed  and  delivered  in  presence  of 

£n.  Rand. 
Caleb  £ddt. 
Benj.  Guild,  President    [seal] 
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SuFVOLK  88.:  CiTT  OF  BosTOK,  May  4th,  1825. 

Personally  appeared  the  above  named  Benjamin  Guild,  and  ac- 
knowledged in  hia  capacity  aforesaid,  that  the  above  written  instra- 
ment  was  the  free  act  and  deed  of  the  said  Corporation,  and  that  the 
signing  of  his  name  in  the  capacity  aforesaid,  and  affixing  the  seal 
of  the  said  Corporation,  was  freely  and  voluntarily  done. 
Before  me,  Bn.  Rand, 

Justice  of  the  Peaee^ 

Coy.  Suffolk. 

Middlesex  ss.:  Mat  5,  1825. 

Received  and  Recorded  in  the  Registry  of  Deeds  for  said  County, 
Book  260,  Page  48. 

Attest, 

Wk.  F.  Stoke,  Register. 
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N. 

[Page  292.] 

[Middlesex  Deeds,  Book  618,  p.  97.] 
MIDDLESEX  CANAL  COMPANY  TO  C.  P.  TALBOT  &  CO. 

Know  all  men  hy  these  presents.  That  the  Proprietors  of  the 
Middlesex  Canal,  a  Corporation  established  by  authority  of  the 
Commonwealth  of  Massachusetts,  in  consideration  of  Twenty  Thou- 
sand Dollars  paid  by  Charles  P.  Talbot,  of  Lowell,  and  Thomas 
Talbot,  of  Billerica,  in  the  County  of  Middlesex  and  Commonwealth 
of  Massachusetts,  Manufacturers  and  Copartners,  the  receipt  whereof 
is  hereby  acknowledged,  do  hereby  bargain,  sell,  remise,  release,  and  ' 
forever  quit  claim  unto  said  Charles  P.  and  Thomas  Talbot,  their 
heirs  and  assigns,  eleven  pieces  or  parcels  of  land  lying  in  the  town 
of  Billerica,  in  said  County  and  Commonwealth,  subject,  however,  to 
the  use  hereinafter  mentioned,  as  follows,  viz. :  The  first  piece  or 
parcel  of  land  lies  in  the  town  of  Billerica,  and  begins  at  the  south* 
east  corner  of  the  Bridge  over  the  Canal,  at  the  abutment,  and  runs 
a  southerly  course  one  hundred  and  seventy- two  feet,  more  or  less,  to 
the  north-east  corner  of  Joel  Dix*s  land ;  thence  southerly  again,  a  little 
more  easterly,  by  land  of  said  Dix,  one  hundred  and  sixty-two  feet, 
more  or  less,  to  a  stake ;  thence  the  line  turns  at  nearly  a  right  angle 
anc^runs  an  easterly  course  by  the  stone  wall  eighty-seven  feet,  more 
or  less,  to  the  Concord  River ;  thence  a  northerly  course  by  the  river, 
thirty,  feet,  more  or  less,  to  a  stake ;  thence  the  line  turns  and  runs  a 
north-easterly  course,  by  said  river,  one  hundred  and  nineteen  feet, 
more  or  less,  to  a  bend  in  the  river;  thence  the  line  runs  a  northerly 
course  one  hundred  and  twenty-one  feet,  more  or  less,  by  the  river, 
to  the  north-east  corner  of  a  wooden  store  house  or  building,  thence 
northerly  by  the  river,  on  rather  of  a  curved  line  to-  the  northerly  side 
of  the  towing  path  or  floating  bridge  one  hundred  feet,  more  or  less ; 
thence  a  westerly  course  one  hundred  and  thirty-eight  feet,  more  or 
less,  to  the  bound  of  beginning,  containing  by  estimation  forty-eight 
thousand  feet,  more  or  less  ;  reference  to  be  had  to  a  plan  drawn  by 
R.  H.  Eddy,  dated  September  12,  1850,  and  hereto  annexed,  and 
herewith  to  be  recorded ;  the  lot  above  described  is  marked  A  on  said 
plan,  and  with  all  the  rights  and  privileges  to  the  said  lot  of  land 
belonging,  and  likewise  all  the  rights  of  the  Proprietors  of  the  Mid- 
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dlesex  Canal  now  liold  in  a  piece  of  common  land  whicli  lies  front 
of  the  estates  of  Joel  Dix  and  Daniel  Wilson  and  others,  according  to 
a  deed  of  the  Proprietors  of  the  Canal  to  Jonathan  Farmer,  dated 
August  Ist,  1815,  recorded  in  Middlesex  Registry,  Book  240,  Page 
836. 

The  second  piece  or  parcel  of  land  lies  in  the  town  of  Billerica,  is 
bounded  and  described  as  follows,  viz. :  Beginning  at  the  same  place 
as  the  last  described  piece  at  the  south-east  corner  of  the  Canal  Bridge, 
and  from  thence  the  line  runs  by  the  northerly  side  of  the  towing 
path,  on  the  southerly  side  of  the  Canal,  an  easterly  course,  one  hun- 
dred and  thirty-eight  feet,  more  or  less  ;  thence  the  line  turns  and  runs 
a  north- weslieriy  course,  crossing  the  Canal,  seventy  feet,  more  or  less, 
to  the  most  easterly  pmnt  in  the  wharf  by  Concord  River ;  thence 
the  line  runs  a  north-westerly  course  by  said  River,  and  by  said 
wharf,  eighty-«igbt  feet,  more  or  less,  to  a  point  which  ia  one  hundred 
and  thirty  feet  from  the  point  of  beginning ;  thence  the  line  turps  and 
runs  a  so^rCherly  eoui^se  by  the  roadway  one  hundred  and  thirty  feet, 
more  or  less,  to  the  bound  of  beginning.  The  above  described  piece 
or  parcel  of  land  is  marked  B  on  a  plan  drawn  by  R.  H.  Eddy,  dated 
September  12,  1850,  to  which  reference  may  be  had;  the  said  lot  of 
land  contains,  by  estimation,  nine  thousand  six  hundred  and  thirteen 
feet,  more  or  less. 

The  third  piece  or  parcel  of  land  lies  in  the  town  of  Billerica,  and 
is  bounded  and  described  as  follows,  viz.  :  Beginning  at  the  south* 
west  corner  of  the  Bridge  over  Concord  River,  near  the  Milldam,  and 
from  thence  the  line  runs  a  westerly  course  by  the  River,  one  hundred 
and  eight  feet,  more  or  less  ;  thence  the  line  curves  and  runs  by  said 
River  thirty-four  feet,  more  or  less ;  thence  the  line  runs  a  soutl^rly 
course  by  said  River  to  the  south-westerly  corner  of  the  saw  mill,  or 
to  the  stone  wall,  one  hundred  and  twenty-five  feet,  more  or  less; 
from  thence  the  line  turns  at  nearly  a  right  angle,  and  runs  a  westerly 
course  by  a  stone  wall,  and  by  said  Concord  River,  one  hundred  and 
seventy-two  feet,  more  or  less ;  thence  the  line  turns  at  nearly  a  right 
angle  and  runs  a  southerly  course  by  said  River  and  stone  wall  ser* 
enty-two  leet,  more  less,  to  the  north-east  corner  of  the  Dye  House 
and  Canal  waste-way  ;  thence  the  line  turns  at  nearly  a  right  angle 
and  runs  a  westerly  course  by  said  River  and  bank  of  the  Canal  one 
hundred  and  ninety  feet,  more  or  less,  to  a  stake  and  stones ;  thenee 
the  line  turns  at  nearly  a  right  angle  and  runs  a  southerly  or  south* 
south-easterly  course,  crossing  the  Canal,  and  partly  by  land  of  John 
Mixer,  two  hundred  and  sixteen  feet,  more  or  less,  to  the  County  road 
leading  to  the  Mills ;  from  thence  the  line  turns  at  nearly  a  right 
angle  and  runs  an  easterly  course  by  said  County  road  two  hundred 
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and  seventy  feet,  more  or  less,  to  a  post  driven  in  the  ground  at  a 
curve  in  the  road  ;  from  thence  the  line  runs  a  north-easterly  course 
one  hundred  and  five  feet  to  a  stake  near  the  south-westerly  corner  of 
the  Bridge  over  the  Canal ;  from  thence  the  line  runs  a  more  north- 
erly course  hy  the  Canal  Bridge  and  County  road  one  hundred  and 
twenty-eight  feet,  more  or  less,  to  the  south  easterly  corner  of  the 
mill  bason ;  from  thence  the  line  runs  a  northerly  course,  through 
said  bason,  by  the  Bridge  and  County  road,  one  hundred  and  forty- 
five  feet,  more  or  less,  to  the  bound  of  beginning.  The  above  d&* 
scribed  piece  or  parcel  of  land  is  marked  C  on  a  plan  drawn  by  R. 
H.  Eddy,  dated  September  12,  1850,  and  contains,  by.  estimation^ 
ninety -eight  thousand  four  hundred  and  thirty-six  square  feet,  more 
or  less,  with  all  the  buildings  thereon  standing. 

The  fourth  piece  or  parcel  of  land  lies  in  the  town  of  Billerica,  and 
is  bounded  and  described  as  follows,  viz. :  Beginning  at  the  north* 
east  corner  of  the  land  sold  by  the  Proprietors  of  the  Middlesex 
Canal  to  John  Mixer,  of  Billerica,  and  near  the  north-west  corner  of 
the  barn  on  the  last  described  lot  of  land  ;  from  thence  the  line  runs 
a  northerly  course,  crossing  the  Canal,  ninety-^two  feet,  more  or  less, 
to  the  Concord  River ;  thence  the  line  turns  and  runs  a  westerly 
course  by  said  river  two  hundred  and  ten  feet,  more  or  less ;  thence 
the  liAe  turns  and  runs  a  southerly  course,  crossing  the  Canal,  one 
hundred  feet,  more  or  less,  to  the  north-west  comer  of  land  the  Pro- 
prietors  of  the  Middlesex  Canal  sold  John  Mixer ;  from  thence  the 
line  turns  and  runs  an  easterly  course  two  hundred  and  five  feet  by 
the  southerly  side  of  the  towing  path  to  the  bound  of  beginning. 
This  last  described  piece  or  parcel  of  land  is  mirked  D  on  a  plan 
drawn  by  R.  H.  Eddy,  dated  September  12,  1850,  and  contains,  by 
estimation,  eighteen  thousand^five  hundred  and  eighty-four  feet,  more 
or  less. 

The  fifth  piece  or  parcel  of  land  lies  in  the  town  of  Billerica,  and 
is  bounded  and  described  as  follows,  viz  :  Beginning  at  the  north- 
west corner  of  the  last  described  piece  or  parcel  of  land,  by  the  Con- 
cord River,  and  running  a  west-north-westerly  course  by  said  river 
one  hundred  and  fifty-two  feet,  more  or  less ;  passing  by  the  guard* 
gates,  from  thence  the  line  turns  and  runs  a  southerly  eourse,  erossing 
the  Canal,  one  hundred  and  thirteen  ibet,  more  or  less,  to  the  north-i 
westerly  corner  of  a  piece  of  land  the  Proprietors  of  the  Middlesex 
Canal  sold  to  Israel  Colson  ;  from  thence  the  line  turns  and  runs  an 
easterly  course,  or  south-easterly  course,  by  land  of  said  Colson,  one 
hundred  and  forty  ^eight  feet,  to  a  stake  at  the  north-westerly  corner 
of  land  of  John  Mixer ;  from  thence  the  line  turns  and  runs  a  north* 
erly  course,  erossing  the  Canal,  one  hundred  feet,  more  or  leas,  to  tha 
h 
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Coneord  Riyer,  the  bound  of  begrinning.  The  la«t  described  pieee  or 
parcel  of  land  is  marked  E  on  a  plao  drawn  by  R.  H.  Eddy,  dated 
September  12,  1B50,  and  contains,  by  estimation,  thirteen  thousand 
three  hundred  and  seventy  feet,  more  or  less. 

The  sixth  piece  or  parcel  of  land  lies  in  the  town  of  Billerica,  and 
is  bounded  and  described  as  follows,  viz. :  Beginning  by  the  County 
road  leading  to  the  Mills,  at  the  south-west  corner  of  land  the  Pro- 
]Nietors  of  the  Middlesex  Canal  sold  to  Israel  Colson,  and  partly  by 
the  last  described  piece  of  land,  three  hundred  and  fifty- three  feet, 
more  or  leas,  crossing  ^o  Canal  to  the  Concord  River;  from  thence 
the  line  turns  and  runs  by  the  Concord  Kiver,  at  the  foot  of  the  Canal 
hank,  two  hundred  and  fifteen  feet«  more  or  less,  to  a  stake  by  the 
southerly  side  of  said  river ;  thence  the  line  runs  a  little  more  northerly, 
by  said  river,  one  hundred  feet,  more  or  less,  to  a  stake  by  the  south- 
erly side  of  said  river ;  thence  the  line  is  somewhat  curved,  and  runs 
by  said  river  one  hundred  and  five  feet,  more  or  less,  to  the  northern 
or  lower  end  of  the  Canal  Lock  at  said  river ;  thence  the  line  runs  a 
westerly  course  by  the  north-easterly  end  of  said  Canal  Lock,  seven- 
teen feet,  more  or  less,  to  the  westerly  side  of  said  Lock  ;  from  thence 
the  line  runs  a  north-easterly  course,  by  the  Concord  Kiver,  ninety 
feet,  more  or  less ;  from  thence  the  line  turns  and  runs  a  westerly 
course,  one  hundred  and  fifteen  feet,  more  or  less,  to  the  private  road- 
way of  the  late  Farmer ;  from  thence  the  line  turns  at  nearly  a 
right  angle  and  runs  a  southerly  course  by  said  private  road- way, 
crossing  the  Canal,  to  a  point  near  the  south-easterly  end  of  Farmer*8 
Bridge,  two  hundred  and  fifty- two  feet,  more  or  less  ;  from  thence  the 
line  runs  south  a  little  easterly,  by  the  road,  eighty-six  feet,  more  or 
less,  to  a  private  way  laid  out  over  land  belonging  to  the  Proprietors 
of  the  Middlesex  Canal ;  from  thence  the  line  turns  and  runs  south- 
easterly, by  said  private  way,  five  hundred  and  eighty-seven  feet, 
more  or  less,  to  the  bound  of  beginning.  This  last  named  lot  of  land 
is  laid  down  on  a  plan  drawn  by  R.  H.  Eddy,  dated  September  12, 
1860,  and  is  marked  on  said  plan  F,  and  contains,  by  estimation,  one 
hundred  and  eighteen  thousand  three  hundred  and  sixty-three  feet, 
more  or  less. 

The  seventh  piece  or  parcel  of  land  lies  in  the  town  of  Billerica, 
and  is  bounded  and  described  as  follows,  viz. :  Beginning  at  a  point  by 
the  County  road  leading  to  the  Mill  just  fifty-one  feet  westerly  of  the 
south-westerly  comer  of  the  land  the  Proprietors  of  the  Middlesex 
Canal  sold  to  Israel  Colson  ;  and  from  thence  the  line  runs  a  west- 
erly course,  by  the  said  County  road,  three  hundred  and  sixty-twa 
feet,  more  or  less,  to  a  stake  and  stones  north-easterly  from  said  Col- 
son's  house ;  from  thence  the  line  curves  and  runs  ninety  feet,  more 
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or  lees,  to  a  stake  and  stones  on  the  road  leading  to  the  Canal ;  frotk 
thence  the  line  runs  a  northerly  coarse  three  hundred  and  forty-five 
feet,  more  or  less,  to  the  private  way  laid  out  hy  the  Proprietors  of  the 
Middlesex  Canal ;  from  thence  the  line  turns  and  runs  hy  said  private 
way  five  hundred  and  twenty-three  feet,  more  or  less,  to  the  County 
road  at  the  point  of  beginning.  The  last  named  piece  or  parcel  cf 
land  is  marked  G  on  a  plan  drawn  hy  R.  H.  Eddy,  dated  September 
12,  1850,  and  contains,  by  estimitton,  eighty- four  thousand  one  hun- 
dred and  thirteen  feet,  more  or  less. 

The  eighth  piece  or  parcel  of  land  lies  in  the  town  of  Billerica, 
and  is  bounded  and  described  as  follows,  viz. :  Beginning  at  the 
south* westerly  corner  of  land  the  Proprietors  of  the  Middlesex  Candl 
isold  to  Israel  Colson,  and  runs  a  northwesterly  course  by  the  private 
way  laid  out  by  the  Proprietors  of  the  Middlesex  Canal,  five  hundred 
and  eighty- seven  feet,  more  or  less,  to  the  road  leading  by  Colson's 
house  to  the  Canal ;  from  thence,  the  line  turns  and  runs  a  southerly 
coarse  fifty-one  feet,  more  or  less,  hy  the  last  named  road ;  thence^ 
the  line  turns  and  runs  south-easterly  five  hundred  and  twenty- three 
feet,  more  or  less,  to  the  County  road  leading  to  the  Mills  ;  thence^ 
by  said  County  road  fifty-one  feet,  more  or  less,  to  the  bo  and  of 
beginning.  This  last  named  piece  or  parcel  of  land  is  laid  down  on 
a  plan  drawn  by  R.  H.  Kddy,  dated  Sept.  12,  1850,  is  marked  H,  oi| 
■aid  plan,  and  contains  by  estimation,  twenty- two  thousand  two  hun- 
dred feet,  more  or  less. 

The  ninth  piece  or  parcel  of  land  lies  in  the  town  of  Billerica,  and 
is  bounded  and  described  as  follows,  viz. :  Easterly  hy  the  road  near 
William  Rogers*  house ;  northerly  by  the  land  of  said  Proprietors ; 
westerly  by  the  Mill- Pond,  so  called ;  southerly  by  land  formerly  of 
Jonathan  Pollard,  an  elm  tree  standing  in  a  line  of  the  first  mentioned 
bound,  containing  by  esUmation,  one  acre,  more  or  less,  wit^  l^e 
buildings  thereon  standing ;  and  for  a  more  particular  description, 
reference  is  to  be  had  to  the  deed  of  Ji)nathan  Pollard  to  the  Propri- 
etors of  the  Middlesex  Canal,  dated  March  25, 1795,  and  recorded  in 
the  Middlesex  Registry,  Book  118,  Page  213.  This  last  named  lot 
is  marked  I,  on  a  plan  drawn  by  R.  H.  Eddy,  dated  Sept.  8th, 
1851. 

The  tenth  piece  or  parcel  of  land  lies  in  the  town  of  Billerica,  and 
18  bounded  and  described  as  follows,  vis. :  Beginning  at  a  stake  and 
atones  opposite  the  westerly  end  of  William  Rogers*  dwelling-house, 
on  the  westerly  side  of  the  road  which  leads  from  the  Mills  to  Biller* 
ica  Meeting-house,  just  five  rods  distant  from  the  wall  on  the  north 
side  of  the  trunk  of  the  Canal,  as  now  stoned  up  from  said  stake  and 
stones,  the  line  runs  a  north-westerly  course  by  land  of  said  Rogers, 
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keeping  jast  five  rods  distant  from  the  said  wall  on  the  north  side  of 
the  trunk  of  the  Cjinal,  continuing  or  extending  into  the  M ill-Pond 
or  Concord  River ;  thence,  keeping  the  same  distance  of  fire  rods 
from  the  Canal  agreeably  to  the  course  thereof,  as  far  westward  as 
said  Rogers'  land  extended,  and  as  far  as  he  had  a  right  to  sell  to  the 
Pioprietors  of  the  said  Canal;  thence,  westerly  by  said  Concord 
River  until  it  comes  to  Jonathan  Pollard  land,  or  land  which  he  sold 
to  the  Proprietors  of  the  Canal ;  then  the  line  turns  and  runs  east- 
ward ly  by  the  land  which  the  said  Proprietors  purchased  of  said 
Pollard,  until  it  comes  to  the  road  before  mentioned  ;  then  the  line 
turns  and  runs  northerly  by  the  said  road  to  the  bound  first  men- 
tioned, containing  by  eatimation  one  and  one-quarter  of  an  acre,  more 
or  less.  And  for  a  more  particular  description  reference  may  be  had 
to  the  deed  of  William  Rogers,  dated  Dec.  21,  1779,  recorded  in 
Middlesex  Registry,  Book  143,  Page  118. 

The  eleventh  piece  or  parcel  of  land  lies  in  the  town  of  Billeriea, 
and  is  bounded  and  described  as  follows,  viz. :  Beginning  at  a  stake 
and  stones  by  the  easterly  side  of  the  road  just  four  rods  from  the 
south-westerly  corner  of  William  Rogers'  dwelling-house,  from  the 
said  stake  and  stones  the  line  runs  an  easterly  course  by  land  of  said 
Rogers,  about  seventeen  rods  to  a  stake  and  atones,  which  is  placed 
just  ten  and  one  half  rods  from  the  centre  line  of  the  Middlesex 
Canal,  measuring  at  right  angles  from  the  said  centre  line ;  thence, 
from  said  stake  and  stones  last  mentioned,  the  line  turns  and  runs  a 
more  south  easterly  course  exactly  parallel  with  the  said  centre  line, 
and  just  ten  and  one  half  rods  distant  from  it,  having  said  Rogers' 
other  land  on  the  north  of  the  premises  until  it  comes  to  the  Jonas 
Saunders'  road,  so  called ;  then  the  line  tnrns  and  runs  a  southerly 
course,  having  said  Jonas  Saunders'  road  on  the  east,  crossing  the 
Canal  at  the  bridge  and  extending  southerly  to  a  stake  and  stones 
ten  rods  from  said  centre  line  of  the  Canal,  measuring  at  right  angles 
from  it ;  from  thence,  the  line  turns  and  runs  north-westerly,  keeping 
ten  rods  from  said  centre  line  of  the  Canal  to  a  stake  and  stones  by  a 
pond-hole,  and  about  seventeen  rods  to  a  stake  and  stones  at  the  first 
mentioned  road ;  from  thence,  the  line  turns  and  runs  a  north-north- 
easterly course  by  the  east  side  of  said  road,  crossing  the  Canal  to 
the  bound  first  mentioned,  with  all  the  privileges  and  appurtenances 
to  the  premises  belonging,  and  containing  by  estimation,  twenty  acres 
and  five  rods.  The  above  described  piece  or  parcel  of  land  was  pur- 
chased of  William  Rogers  by  his  deed,  dated  Dec.  21,  1799,  and  is 
recorded  in  the  Middlesex  Registiy,  Book  143,  Page  118,  to  which 
reference  may  be  had  and  likewise  to  a  plan  drawn  by  R.  H.  £ddy, 
dated  September  8th,  1851. 
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And  whereas,  the  Middlesex  Canal  passes  over  and  through  each 
of  the  above  described  parcels  of  land,  the  same  are  hereby  conveyed 
subject  expressly  to  the  reservation  of  all  easements  and  services 
necessary  for  or  incident  to  the  preservation  and  use  of  said  Canal, 
for  the  purpose  of  navigation  and  of  all  rights  of  the  public  therein, 
until  the  same  shall  be  lawfully  discontinued. 

And  further,  the  said  Proprietors  of  the  Middlesex  Canal  do  hereby 
bargain,  sell,  remiset  release  and  forever  quit  claim  to  the  said  Charles 
P.  Talbot  and  Thomas  Talbot,  their  heirs  and  assigns,  all  the  right, 
title,  interest  and  estate,  held  by  the  said  Corporation  under  the  deed 
of  Thomas  Richardson,  dated  March  25,  1794,  recorded  in  the  Mid- 
dlesex Deeds,  Book  115,  Page  258,  in  and  to  the  use  of  the  waters 
of  Concord  River,  and  the  mill  privileges  thereto  belonging,  subject 
to  the  conditions  contained  in  said  deed,  and  to  the  prior  grants  of 
said  Corporation  to  Francis  Faulkner,  by  deed  dated  May  4  th,  1825, 
recorded  with  Middlesex  Deeds,  Book  260,  Page  48  ;  and  to  Nathan 
Mears,  by  deed  dated  March  15,  1826,  recorded  with  Middlesex 
Deeds,  Book  265,  Page  202,  and  subject  also  to  the  conditions  here- 
inafter set  forth. 

To  have  and  to  hold  the  above  released  premises  with  all  the  priv- 
ileges and  appurtenances  excepting  as  aforesaid^  to  the  said  Charles 
P.  and  Thomas  Talbot,  their  heirs  and  assigns,  to  their  sole  use  and 
behoof  forever.  But  upon  the  express  condition  that  the  said  gran- 
tees shall  perform  all  the  duties  and  obligations  towards  the  town  of 
Billerica,  which  the  said  grantors  are  bound  to  perform  by  virtue  of 
the  Vote  of  the  Inhabitants  of  said  town,  referred  to  in  the  deed 
of  said  Thomas  Richardson,  and  all  other  conditions  set  forth  in  said 
deed;  and  also,  that  the  said  grantees  shall  not,  whensoever  forbidden 
so  to  do  by  said  Corporation,  in  writing  signed  by  their  agent,  and 
until  said  Canal  shall  be  lawfully  discontinued,  draw  the  waters  of 
said  river  !ower  than  three-fourths  of  an  inch  below  the  tops  of  the 
flash  board  on  the  stone  dam  (the  lawful  height  of  said  flash  boards 
being  fixed  by  the  top  of  an  iron  pin  driven  into  a  fast  rock  at  the 
side  of  the  river,  near  said  dam,  which  is  to  be  referred  to,  to  deter- 
mine the  point  below  which  the  said  waters  shall  not  be  drawn),  and 
on  the  further  condition  that  the  said  grantees  shall  after  the  discon- 
tinuance of  said  Canal,  either  maintain  and  keep  in  good  repair  at 
their  own  expense,  the  two  Canal  bridges  southerly  of  the  Concord 
River  adjoining  lands  above  described,  or  else  shall  take  down  the 
said  bridges  and  fill  up  said  Canal  under  the  same,  and  make  thereon 
in  the  place  of  said  bridges  a  good  and  sufficient  road  way  to  the  sat- 
isfaction of  the  town  of  Billerica ;  the  said  grantees  to  have  for  their 
own  use  and  benefit  all  the  stone  and  materials  of  which  said  bridges 
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«re  composed.  And  the  said  Corporation  do  hereby  covenant  to  and 
^ith  the  said  Charles  P.  and  Thomas  Talbot,  their  heirs  and  assigns, 
that  the  above  released  premises  are  free  from  all  incumbrances, 
except  as  aforesaid  made  or  suffered  by  the  said  Corporation,  or  any 
of  its  officers,  and  that  the  said  Corporation  will  warrant  and  defend 
the  same  premises  to  the  said  Charles  P.  and  Thomas  Talbot,  their 
heirs  and  ass^ns,  against  the  lawful  claims  and  demands  of  all  per- 
sons, claiming  by,  through,  or  under  said  Corporation,  except  for 
breach  of  condition  as  aforesaid,  and  against  none  o<^er. 

In  Wilness  Whereof^  Ebenezer  Chadwick,  in  his  official  capacity 
as  President  of  the  Middlesex  Canal  Corporation,  hath  hereunto  set 
his  hand  and  affixed  the  seal  of  the  Corporation,  this  twenty -second 
day  of  September,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  fifty-one.  The  W(»d8  ^'thence  the  line  turns  and  runs  a 
south-westerly  course  by  the  roadway  one  hundred  and  thirty  feet, 
more  or  less,  to  the  bound  of  b^inning,*'  interlined  on  the  second 
page  before  signing. 

Ebek  Chadwick,  PresH,     [seal.] 

Signed,  sealed  and  delivered  in  presence  of 
Caleb  £ddt. 

Commonwealth  of  MassachuseUs. 

Suffolk,  ss.:  October  13,  1B51. 

Then  personally  appeared  the  within  named  Ebenezer  Chad  wick, 
and  in  his  official  capacity  as  President  of  the  Middlesex  Canal  Cor- 
poration, acknowledged  the  aforegoing  to  be  the  free  act  and  deed  of 
said  Corporation,  before  me^ 

Caleb  Ejody,  Jus.  of  ike  Peace. 


Approved. 


Eben  Chadwick,  \ 

Wm.  Appleton,     \  Directors, 

Wm.    SlUBGIS,  j 


Middlesex,  ss.  :  Octobeb  23,  1851. 

Received  and  recorded  by 

Caleb  Hayden,  Reg. 
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RECORDS  OF  HEIGHT  OF  WATER  AND  FALL  OF  RAIN. 
EVIDENCE  FOR   PETITIONERS. 


O. 

[Pace  164  ] 


Water  Gauge,  kept  at  Wayland,  upon  Saddle  Rock,  at  Farm 
Bridge,  from  May  lUhto  October  lUh,  1859.  By  Richard 
Heabd. 


May     24,    .        . 

.      2  ft.   9  inch. 

July    10,    .        . 

9  inch. 

28     .        . 

.      2       4i 

11,    .        . 

^ 

29     .        . 

.      2       4 

12,    .        . 

0 

30     .        . 

.     2       a 

13     .        . 

5 

3i: .   . 

.      2        1 

14     .        . 

5 

June      1,    . 

2       -  raining. 

16      .        . 

4i 

2     .        . 

.      2      Hi  inch. 

16,     .        . 

4i 

3,    .        . 

.      2      Hi 

17,    .        . 

3i 

4,    .        . 

.      2       -  raining. 

18,     .        . 

2i 

6     .        . 

.      2        2i  inch. 

19,     .        . 

H 

6     .        . 

.      2        5 

20,     .        . 

3 

7     .        . 

.      2        6 

21,    .        . 

2i 

8     .        . 

.      2        5 

22,    .        . 

2 

9     .        . 

.      2        4i 

23,    .        . 

2- 

10    .       . 

2        2i 

24,    .        . 

li 

11      .        . 

.      2        li 

25,    .        . 

12     .        . 

.      2        - 

26     .        . 

- 

13;  .    . 

.      1      Hi 

27,    .        . 

- 

14,    .        . 

1      11 

28,    .        . 

- 

is;  .    . 

1      10 

29,     .        . 

- 

16,    .        . 

1/     9i 

30,    .        . 

- 

17     .        . 

1        8i 

31,    .        . 

.   Hi 

18     .        . 

2        Oi  rain. 

Aug.     1,    .        . 

.     lOi 

19     .        . 

2        9  inch. 

2,    .        . 

lOi 

2o;  .    . 

3        2 

3,    .        . 

10 

21,    . 

3        4i 

4,    .        . 

10 

22     .        . 

3        0 

5,    .        . 

9i  rain. 

23     .        . 

3        6i 

6,    .        . 

11  inch. 

24     .        . 

3        5 

7,    .        . 

lOi 

26     .        . 

3        4i 

8,    .        . 

9* 

26     .        . 

3        4 

9,    .        . 

n 

27     .        . 

3        2i 

10,    .        . 

9i 

28     .        . 

3        li 

11,    .        . 

9* 

29,    .        . 

3        - 

12,    .        . 

9 

30     .        . 

2       9  rainy. 

13     .        . 

9  rain. 

July       1,    .        .        . 

2       7i  mch. 

14,    .        . 

9i  inch. 

2,    .        . 

2        6 

15,    .        . 

•      8i 

3     .        . 

2        4i 

16,    .        . 

8i 

4     .        . 

2        3 

17,    .        . 

8i 

5     .        . 

2        li 

18,    .        . 

8i 

6     .        . 

2        li 

19,    .        . 

8 

7     .        .        , 

2        1 

20,    .        .        . 

7i 

8     .        .        , 

2      lOi 

21,    .        .        . 

7- 

9     .        .        . 

1      lOi 

22,    .        .        . 

5i* 

*  Monday,  Aoguit  22,  th«  lowest  mark. 
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Aug.    23,    ...        .       6iinch. 

Sept  19,    •       .       .       .18  inch. 

24,    . 

6i 

20,    . 

.     22 

25,    . 

6inun. 

21,    . 

.     2n 

26,    . 

18^  inch. 

22,    . 

.     23 

27,    . 

.     24J 

23,    . 

.     24 

28     . 

26 

24,    . 

.     26 

29     . 

24i 

25,    . 

.     26 

ao,   . 

.     23i 

26,    . 

.     26i 

81,    . 

22i 

27,    . 

,     24i 

Sept      1,    . 

.     21i 

28,    . 

.     24 

2,    . 

m 

29,    . 

.     23 

8,    • 

,  m 

30,    . 

.     22 

4     . 

18 

Oct      1,    . 

21 

5     . 

16 

2,    . 

.     19i 

6,    . 

.     15i 

3,    . 

.  m 

7,    . 

15 

4,    . 

,     18 

8     . 

14J 

5,    . 

.     17 

9,    . 

14i 

6,    . 

.     161 

10,    . 

14 

7,    . 

.     16 

ll!    . 

13J 

8,    . 

.     16  rain. 

12,    . 

12 

9,    . 

.     18  inch. 

13,    . 

.    Hi 

10,    . 

22 

U     . 

11 

11,    . 

25 

16     . 

lOi 

12,    . 

24* 

16,    . 

.      H 

18,    . 

24 

17     . 

9 

14,    . 

23 

18     . 

.     13 
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ETIDENCB  F0&  RESPONDENTS. 


TABLE     SHOWING    THE    DAILY    RISE    AND    FALL    OF 
CONCORD   RIVER, 

Collated,  by  consent,  from  tlie  records  taken,  at  the  various  points,  by 

J.  Fitzpatrick,  p.  261,  L.  Esty,  p.  225,  J.  H.  Call,  p.  226,  J. 

B.  Esty,  p.  226,  and  I.  A.  Colson,  p.  275. 

Wc  figwrea  inclosed  in  brackets  indicate  the  fall  of  water  from  8, 
P.  M.,  to  5,  A.  M. 


Time  of  ObMffri&i. 

AtBilleriet 
km. 

ItPordwij, 
fiiUeriea. 

At  Goner 
Bridge. 

At  (kMt 
Bridge. 

AtC^iienrd, 
».  Bridge. 

ItFiteltfinr 
K.K.  Bridge. 

Dat«. 

Jtbe  1  Fall 

Rise  1  Pall 

Hloo 

PaII 

Rise 

Pall 

RlftA 

Pal 

RiAA 

Pall 

Hoar. 

luch 

Iiicb 

Inch  Inch 

Inch 

Inch 

Inch 

Inch 

Inch 

Inch 

Inch 

Inch 

Wednesday, 
Aug.  17, '^9. 

12  P.M. 

1 

- 

^ 

_ 

i 

_• 

_ 

_ 

_  . 

1 

_ 

_ 

2 

1 

f 

_ 

^ 

_ 

. 

1 

— 

:• 

_ 

3 
4 

1 

: 

I 

- 

1* 

- 

- 

4 

4 

- 

- 

5 
6 

^ 

: 

1 

- 

i 

: 

" 

: 

- 

: 

: 

7 

rt 

— 

f 

_ 

4 

— 

i 

— 

. 

— 

_ 

8 

- 

1 

- 

I 

- 

- 

: 

- 

- 

- 

TotiU,      . 

•        • 

*i 

i 

2i 

i 

i 

- 

i 

4 

li 

- 

1 

- 

Thursday, 

5a.m. 

»] 

01 

[41 

m 

[3] 

tiil 

Aug.  18, 

6 

1 

a 

- 

^ 

- 

- 

■ 

7 

- 

24 

- 

i 

- 

:• 

- 

4 

- 

- 

8 

9 

10 

1 
1} 

1* 

- 

1 

- 

- 

4 

4 

- 

4 

- 

_ 

f 

_ 

_ 

_ 

1 

_ 

11 

;■ 

- 

i 

- 

4 

- 

- 

- 

- 

12 

— 

_ 

_ 

_ 

— 

~ 

:' 

_ 

. 

_ 

IP.M. 

\ 

_ 

- 

- 

_ 

_ 

_ 

_ 

_ 

- 

2 

i 

« 

- 

4 

- 

- 

- 

- 

- 

S 

} 

* 

- 

4 

- 

4 

- 

.- 

;  ■ 

- 

4 

i 

- 

i 

- 

- 

4 

- 

; 

- 

- 

& 

1* 

4 

— 

— 

— 

— 

— 

— 

— 

e 

- 

li^ 

- 

4 

- 

4 

4 

- 

i 

- 

4 

- 

7 

1 

4 

_ 

_ 

4 

— 

. 

S 

2i 

- 

1 

- 

4 

- 

- 

- 

4 

- 

4 

- 

Total,      . 

• 

8 

8* 

2i 

34 

4 

1 

1 

* 

34 

f 

If 

4 
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Dailt  Bisk  and  Fall  or  Concord  River — Omtinued. 


TiMcfMimitki. 

AtKfkriei 

*!&• 

At  finer 

AtMde 
MJg.. 

kiCmmi 

Atfitettvg 

BiM'   Fall 

RiM   Fall' 

Bl^iel  Fall 

RlM   Fall 

BlM*    Fall 

Rim   FaU 

Inch  Inch | 

Inch  Inch , 

Inch 

Inch 

Inch  Inch 

lm:h  Inch 

1 

Inch  Inch 

Frid.7, 

6  a.m. 

m 

ttl 

[i] 

[81]' 

[1« 

August  19, 

« 

- 

- 

i 

- 

- 

- 

i 

- 

1' 

1 

— 

i 

— 

i 

— 

— 

i 

~. 

- 

- 

- 

i 

- 

- 

] 

- 

r 

— . 

— 

— 

— 

— 

— 

— 

— 

— 

10 

- 

- 

- 

i 

- 

- 

- 

« 

- 

« 

11 

- 

— 

-. 

- 

- 

i 

' ' 

12 

— 

— 

_ 

« 

. 

— 

I 

i 

_ 

. 

— 

1p.m. 

~ 

1 

- 

1 

■" 

J 

1 

— 

- 

i 

- 

i 

- 

1 

i 
i 

t 

- 

i 

- 

^1 

1* 

f 

- 

- 

- 

i 

- 

- 

- 

* 

- 

- 

- 

- 

i 

- 

Totel,      . 

•       • 

5i 

5i 

U 

2* 

f 

1 

h 

i 

2* 

* 

u 

k 

Satardaj, 

5  a.m. 

[*3 

CH 

[*] 

PI3 

[Ul 

AiMi»t20, 

- 

* 

- 

1 

- 

i 

- 

- 

- 

- 

- 

Ik 

- 

i 

- 

- 

* 

- 

- 

10 

_ 

« 

„ 

« 

i 

« 

_ 

11 

~ 

' 

- 

- 

- 

- 

- 

12 

- 

i 

- 

- 

- 

- 

i 

- 

- 

1p.m. 

i 

- 

— 

r 

- 

- 

.- 

• 

. 

* 

"i 

i 

- 

i 

1' 

- 

- 

- 

i 

- 

- 

li 

1 

- 

_ 

_ 

-. 

-. 

, 

- 

1 

— 

— 

r 

— 

. 

i 

— 

_ 

_ 

H 

- 

- 

i 

- 

;   . 

i 

- 

i 

- 

- 

- 

i 

- 

;  • 

- 

- 

- 

- 

— 

- 

i 

- 

- 

- 

- 

- 

ToUl,      . 

•       • 

6* 

Si 

3* 

1| 

li 

i 

1 

i 

3i 

k 

u 

1 

Sondaj, 

5  a.m. 

[1] 

[» 

[i] 

[2i] 

[ll] 

Auguatai, 

- 

- 

- 

- 

* 

- 

V* 

- 

- 

* 

- 

J. 

- 

_ 

- 

_ 

- 

. 

_ 

h 

_ 

- 

- 

- 

— 

- 

- 

- 

- 

~ 

~ 

10 

- 

- 

- 

~ 

- 

- 

i 

- 

- 

i 

~ 

- 

11 

- 

- 

- 

— 

- 

_ 

. 

- 

_ 

12 

i 

- 

- 

- 

- 

_ 

- 

- 

- 

- 

- 

- 

IP.M. 

- 

t 

- 

- 

- 

- 

- 

- 

- 

- 

« 

- 

— 

i 

- 

- 

- 

- 

* 

i 

- 

- 

- 

- 

- 

-. 

- 

- 

— 

— 

- 

— 

- 

- 

- 

i 

- 

— 

- 

- 

- 

- 

- 

- 

- 

- 

- 

- 

- 

- 

~ 

- 

-  , 

i 

- 

- 

- 

— 

. 

~ 

-. 

~ 

"* 

i 

- 

"" 

« 

*" 

~" 

- 

"■ 

"" 

- 

Total,      . 

•          • 

i 

* 

i 

*l 

i 

i 

} 

*i 

-  '1 

1 

1 
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Daily  Risk  and  Fall  of  Concord  Biveb — Continued. 


TuM  of  Obiemtin. 

itBiHmea 

AtPortlwij. 

KikfiOL 

AtCner 
Iridge. 

AtiVluie 
Mge. 

AtCoBfoii 
H.  Bridge. 

AtRteMmg 
K.R.BriJgi. 

Date. 

Hoar. 

Riie 
Inch 

) 

* 

l| 

3^ 

[fl 
"i 

PaU 
Inch 

i 

1 

J 

j 

xl 
xl 

i» 

6J 

RI«e 
Inch 

"i 
J 

1 
1 

If 

[l] 

* 
* 

Fall 
Inch 

m 

'i 

} 

i 

I 

j 

2| 

RUa 
Inch 

* 
* 

i 

Fall 
Inch 

J 

j 

i 

j 

11 

RlKC 

Inch 

"i 

"i 
1 

Fall 
Inch 

* 
* 

J 

i 
14 

RlBA 

Inch 

3 

f 
1| 

Fall 
Inch 

M 

i 

[2H 
i 
r 
i 

RiXA 

Inch 

i 

* 

2 

1 

Fall 
Inch 

Monday, 
August  22, 

Total,       . 

Tneaday, 
August  23. 

Total,      . 

ft  A.M. 

6 

7 

8 

9 

10 
11 
12 

IP.M. 

2 
8 

4 
5 
6 
7 
8 

5  a.m. 

6 

7 

8 

9 
10 
11 
12 

IP.M. 

2 
3 
4 
5 

6 
7 
8 

m 

[1*1 

•r 
■r 

i 
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Q. 

[Ptfe242.] 

RECORDS    OF  RAIN  GAUGE  KEPT  AT  WALTHAM. 
Since  Aprils  1824,  in  inches  and  hundredths^ 

Bt  Eben  Hobbs, 
Agent  of  the  Boston  Manufacturing  Company. 


TEAR. 

_l 

i 

^ 
5 

^ 

1 

# 

^ 

1 

1 

i 

1 

1 

1 

Total. 

1824,  . 

1.42 

1.60 

1.81 

1.88 

4.84 

5.22 

.96 

8.26 

8.94 

24.42 

1825,  . 

2.16 

_ 

6.03 

.48 

1.91 

5U)7 

1.14 

5.96 

2.63 

2.86 

.71 

5.66 

84.69 

1826,  . 

2.88 

1.00 

4.22 

1.94 

.49 
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412 
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7.41 
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3.66   1.00 

40.76 
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3.16 
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1.96  6.60 

38.80 

1840,  . 

1.68 

2.78 

3.28 

6.17 

2.28 

2.41 
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3.14  2.46 
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2.04 1 3.76 
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1847,  . 
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6.94 

2.36 

4.18 
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1.72 

4.16  3.02 

43.90 

1848,  . 

3.24 

1.56 

4.08 

1.56 

5.96 

3.10 

1.92 

2.28 
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4.60 

1.68  2.93 

36.23 
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.40 
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1.32 
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2.00 

2.16 

6.86 
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4.60 ;  3.32 

40.74 

1850,  . 

4.96 

2.96 

4.12 

6.45 
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4.85 

6.84 

2.26 
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1.83 
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4.04 
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3.26 

2.11 
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3.34 

6.29 
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2.30 

6.43 

1.86 

45.04 
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4.26 
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4.88 

4.08 
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2.16 

.67 

4.36 
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6.62 

4.25 

41.29 
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6.44 
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4.34 
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2.08 
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8.11 

44.04 
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.88 

4.10 

3.22 

6.02 
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4.02 
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2.08 

3.08 

37.40 
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6.89 

2.83 
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3.84 

6.08 
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6.64 

8.96 

~ 

~ 
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■* 

For  Record  of  Flow  of  Water  at  Whitehall  Pond,  see  T. 
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EVIDENCE  FOR  RESPONDENTS. 
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IPagellU.] 

FROM   THE   ANNUAL  REPORT  OF   THE   COCHITUATE 
WATER   BOARD  FOR   1852. 

The  Compensating  Reservoirs^  at  Hopkinton  and  Marlborougb, 
wliieh  were  purdbased  and  improved  for  the  purpose  of  supplying 
Concord  River  with  the  water  which  had  been  withdrawn  by  retain- 
ing the  natural  flow  of  Lake  Cbchituate,  are  in  good  order.  The 
quantity  discharged  from  the  Hopkinton  Reservoir,  from  June  13  to 
November  14,  was  912,796,300  gallons;  and  from  the  Marlborough, 
between  July  14th  and  October  21  st,  it  was  1,062,081,000  gallons, — 
from  both,  1,964,877,800  gallons.  By  calculation,  the  natural  flow 
from  the  Lake  was  785,229.294  gallons,  during  the  abovementioned 
periods,  being  less  than  one-half  what  was  discharged  from  the  Bes- 
ervoirs.  And  the  quantity  thus  discharged  during  the  months  of 
July  and  August,  the  only  months  when  any  scarcity  is  felt  at  the 
Mills  on  the  River,  was  about  three  and  a  half  times  the  natural  sup- 
ply of  the  Lake.  The  rain-fall  during  the  year,  at  the  Marlborough, 
was  46.81  inches,  and  at  the  Hopkinton,  44.42  inches,  as  ascertained 
by  rain  guages,  kept  by  the  Superintendents  of  each. 
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S. 

FROM    THE   ANNUAL  REPORT   OF  THE   COCHITUATE 
WATER   BOARD   FOR   1^53. 

Compensating   Reservoirs, 

The  Compensating  Reserroirs,  at  Hopkinton  and  Marlborough,  are 
also  in  a  satisfactory  condition,  and  have  fully  answered  the  purpose 
for  which  they  were  designed,  viz. :  the  supplying  Concord  River  with 
a  quantity  of  water  for  the  use  of  the  Mills  at  Billerica,  and  also  the 
Middlesex  Canal,  sufficient  to  compensate  for  supposed  loss  which 
they  might  sustain,  by  reason  of  our  having  diverted  the  water  of 
Lake  Cochituate  from  the  same.  The  estimated  amount  discharged 
from  both  Reservoirs,  from  June  1  to  October  1,  was  1,413,712,000 
gallons. 

The  natural  supply  of  the  Lake,  during  the  same  period,  was 
548,908,600  gallons,  besides  what  was  wasted  at  the  natural  outlet, 
which  also  continued  to  supply  the  River. 

The  quantity  discharged  from  the  Reservoirs  was  more  than  two 
and  a  half  times  greater  than  what  would  have  been  the  natural  sup- 
ply of  the  Lake.  In  figict  the  amount  actually  wasted  from  the  latter, 
during  the  months  of  July  and  August,  is  believed  to  have  been 
nearly  or  quite  as  much  as  would  have  flowed  from  the  Lake,  during 
the  same  period,  if  the  dam  had  not  been  built. 


T. 
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RECORD 


FLOW  OF  WATER  AT  WHITEHALL  POND,  HOPKINTON, 


JUNE,  JULY,  AUGUST,  AND  SEPTEMBER,  1847, 


JUNE,  JULY,  AND  SEPTEMBER,  1848. 
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1847.     Quantiiy  of  Waler  in  Wine  GaUms. 


Wine  gallons. 

June, 78,091,742 

July, 45,055,085 

August, 116,603,589 

September, 89,925,295 


829,675,711 


1848.     Qucmtity  of  Water  in  Wine  GaUtms, 

Iflne  R«11mt8. 
June, 65,477,346 

July, 24,334,084 

August,         .......  .-      - 

September, 31,932,930 

4      121,744,360 
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PAPERS  RELATIVE  TO  THE  HEARING. 

EVIDENCE  FOR   PETITIONERS. 


U. 

[PagM  801  rad  89] 

PROPOSED  NOTICE  TO  RESPONDENTS, 

Reoabdiko  the  dbawimo  off  of  the  Mill-Pond  at  Billebica  : 

(MoTiox  of  Mr.  Child). 

To   Mpsxts,   Charles   P.   Talbot^    Thomas    Talbot^    and    James  R. 
Faulkner^   of  Billerica. 

Whereas  the  Complainants  and  Petitioners  on  the  subject  of  the 
Flowa>^e  of  Concord  and  Sudbury  River  Meadows,  have  applied  to 
the  Committee  of  the  General  Court,  appointed  to  investigate  the 
same,  for  their  aid  in  causing  the  water  to  be  drawn  off  from  your 
Mill-pond,  situated  in  North  Billerica,  so  called,  for  such  time,  and  to 
such  extent,  as  may  test  the  influence  of  your  dam  across  Concord 
River,  in  arresting  and  retarding  the  passage  and  discharge  of  the 
water  through  the  channel  of  said  river,  and  in  causing  and  continu- 
ing said  flowage : 

And,  whereas  this  Committee  are  impressed  with  the  belief  that 
the  result  of  the  experiment  proposed  would  be  to  simplify  and 
abridge  the  complicated  and  difficult  investigation  with  which  they 
are  charged — to  elicit  the  whole  truth  of  the  matter  in  controversy, 
and  greatly  to  facilitate  and  expedite  an  enlightened  and  just  decision 
thereof,  on  which  side  soever  the  scales  may  ultimately  incline ;  and 
thereby  to  determine  a  dispute  of  very  long  standing  and  peculiarly 
expensive  and  disquieting  character: 

Therefore,  we  request  that  you  place  at  the  disposal  and  under  the 
control  of  the  Committee  and  Counsel  of  the  said  Complainants  and 
Petitioners,  all  the  gates,  sluices,  culverts  or  other  means  whatsoever, 
which  you  may  possess,  of  drawing  off  and  evacuating  said  Mill-pond, 
for  such  period,  not  to  exceed  seven  days,  as  said  Committee  and 
Counsel  shall  deem  necessary  for  the  purposes  aforesaid :  or,  if  the 
parties  can  agree,  we  request  and  recommend  that  one  or  more  good 
and  disinterested  citizens  be  mutually  chosen  and  appointed  by  the 
parties,  to  conduct  the  important  experiment  which  has  thus  been 
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sought,  and  which  we  do  not  hesitate  to  &e  extent  of  our  official  in- 
fluence to  promote. 

Any  loss  which  you  may  incur  by  the  suspension,  for  a  brief  period, 
(not  to  exceed  seven  days)  of  the  operations  of  your  mills,  will  be 
reported  and  recommended  to  the  General  Court  as  a  proper  claim 
for  a  just  and  reasonable  remuneration. 


V. 

(Pafl.  an.} 

Letter  fbom  Bon.  J.  O.  Abbott  to  Hon.  Edw^ard  Mellw, 

UPON  PfiOPOSEUi  EzP£B|M£NTS   AT  TH£  BHiLBBIGA  DaH. 

42  CouBT  St.,  7th  of  November,  1869. 
My  Deab  Si9  : — Mr.  Thomas  Talbot,  who  has  the  entire  charge 
of  the  Billerica  Works  of  the  firm)  and  who  has  attended,^  entirely,  to 
the  case  now  being  heard,  was  detained  away  from  home  by  the  un- 
expected death  of  his  wife's  mother,  so  that  I  could  npt  see  him  till 
yesterday.  I  suppose  it  is,  of  course,  too  late,  now,  to  make  any  exper- 
iment before  the  hearing,.  Mr.  Talbot  also  thinks  that  it  wquld  be 
impossible  now  to  make  au  experimejit  at  all  satisfactory^  as  it  is 
hardly  possible  a  week  could  be  now  obtained,  after  so  long  a  oontiuu- 
ance  of  dry  weather,  at  this  season,  without  rains,,  which  would  render 
the  experiment  of  little  value.  Mr.  Talbot  regreta  the  misundei:- 
standing  in  reference  to  drawing  off  his  water  after  tb&  view  in 
August,  as  he  thep  so  arranged  his  business  aa  to  draw  off  at  any  days 
and  was  expeclii^  to  receive  orders  to  that  effect,  J&onv  the  Cosunittee* 
His  work  is  iow  in  such  a  situation  (he  is  now  running  night  and 
day,)  that  it  ifould  be  almost  impossible  tg  stop  iot  *  week.  We 
should  be  glaid  that  an  experiment  should  be  tried  when  we  think  it 
would  do  any:good,--*4hat  is»  in  the  Summor,  or  flrst  part  of  Fall,  when 
we  are  satisfied  it  would  demonstrate  ta  you  that  you  are  mistakett, 
entirely,  in  attributing  any  injurious  effect,  upoa  your  meadows,  to  our 
dam. 

Very  tr^ly  yours, 

J.  G.  Abbott. 
k 
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(1.) 

[P«C«808.] 

8UBP(ENA  TO  AGENT  OF  THE  PROPRIETORS  OF  THE 
MIDDLESEX  CANAL. 

0  OM  BCO  K  W  SALT  H      OF     H  ▲  8  8  A  C  H  U  8  E  T  T  S  . 

88.       To  Richard  Frothinghanif  Jr.,  E8q.,  Greeting : 

You  are  hereby  required^  in  the  name  of  the  Commonwealth  of 
Massachusetts,  to  make  your  appearance  before  the  Committee  of  the 
General  Court  on  the  Flowage  of  Sudbury  and  Concord  River  Mead- 
ows, and  bring  with  you  the  book  or  books  in  which  are  recorded 
the  rules,  regulations,  proceedings,  and  votes,  of  the  Proprietors  of 
Middlesex  Canal ;  likewise  the  book  or  books  in  which  are  recorded 
the  doings  and  transactions  of  the  agent  or  agents,  superintendent  or 
auperintendents,  appointed  by  said  Proprietors  to  have  the  care, 
charge,  management,  and  control  of  said  Canal ;  and  all  the  reports 
and  correspondence  of  said  agent  or  agents,  superintendent  or 
superintendents  to  and  with  the  President  and  Committee  of  aaid 
Proprietors ; — also  to  bring  with  you  all  the  plans  and  profiles  of  said 
Canal,  and  of  the  route,  and  of  any  and  every  proposed  route  or  routes 
thereof,  from  the  original  survey  or  surveys  and  location  or  locations 
of  the  same  to  the  date  of  this  summons,  inclusive : — on  Wednesday, 
the  nineteenth  day  of  October  current,  at  the  State  House,  in  Boston, 
in  the  County  of  Suffolk,  at  2  o'clock,  P.  M., — and  from  day  to  day 
until  the  Complaint  and  Petition  hereinafter  named  is  heard  by  the 
Committee ; — to  give  evidence  of  what  you  know  relating  to  a  Com- 
plaint and  Petition  to  the  General  Court  concerning  said  Flowage, 
then  and  there  to  be  heard  betwixt 
The  Inhabitants  and  Proprietors  of  Meadows  of  the  \ 

Towns  of  Way  land,  Sudbury,  Concord,  Bedford,  >  Petitioners^ 
and  Carlisle,  J 

And  Charles  P«  Talbot,  Thomas  Talbot,  and  James 


Lnd  Charles  P.  Talbot,  Thomas  Talbot,  and  James  )  «         j    *. 
R.  Faulkner,  ]  Respondents. 

Hereof  fail  not^  As  you  will  answer  your  default  under  the  pains 
and  penalty  in  the  law  in  that  behalf  made  and  provided. 

Dated  at  Boston  aforesaid »  the  eighteenth  day  of  October,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  fiAy^nine. 
Edward  G.  Pabkeb, 

Chairman  of  Com,  on  Concord  Flowage. 
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(2.) 

[Pa0ii8O8.] 

MOTION  TO  REPORT  NEGLECT  OF  AGENT  OF  PRO- 
PRIETORS  OF  THE  MIDDLESEX  CANAL,  TO  OBEY 
SUMMONS. 

OOHKOll  WEALTH      OF      H  A  8  S  A  C  H  U  8  B  T  T  8  • 

In  Committee  of    both  Houses   on  tbe  Flowage   of  Sudbury  and 
Concord  River  Meadows.     December  17,  1857. 


The  Complainants  and  Petitioners  concerning  said  Flowage,  by  a 
suhpcma  duces  tecum^  issued  under  the  hand  of  the  Chairman,  dated 
the  18th  day  of  October  last  past,  having  summoned  Richard  Froth- 
ingham,  agent  of  the  Proprietors  of  the  Middlesex  Canal,  to  appear 
before  the  Committee  on  the  19th  day  of  said  October,  and  from  day 
to  day  until  the  Complaint  and  Petition  on  sud  Flowage  should  be 
heard  by  the  Committee ;  and  to  bring  with  him  certain  books  of 
record  and  other  documents  of  the  said  Proprietors  of  the  Middlesex 
Canal ;  and  the  said  Frothiogham  having  neglected  and  refused  to 
obey  said  precept,  do  now  move  that  the  Committee  report  the  fact 
for  the  information  of  the  General  Court,  and  for  such  order  or  resolve 
thereon,  as  to  said  Court  may  seem  expedient  and  proper. 


IzxuT  ^PSNBXX.  \JB^, 


NOTES. 


z. 

NoTB  TO  Faob  186. 

Upon  leference  to  th«  field-notes  of  the  '^tiuna,  4be  statement  of 
the  meaaiirementi  is  confirmed  as  given,  except  that  the  average 
depth  of  th»  ««cond  cross-section  should  be  6  ft  .^  in.,  instead  of 
6ft. 
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A.  A. 

TABULAR    STATEMENT    OF    FALL    OF    SUDBURY    AND 
CONCORD  RIVERS. 

For  conyenience  of  reference,  tlie  foHowiDg  tabular  statements  of 
the  fall  of  Concord  River  havct  by  consent  of  Counsel,  been  prepared, 
respectively,  from  the  Plan  of  Survey,  by  Loammi  Baldwin,  1834, 
[Plate  I.],  and  the  Survey  by  John  Avery,  Jr.,  the  results  of  which  ar^ 
detailed  in  his  testimony  [p.  218].  The  two  surveys  of  the  River 
substantially  agreed  in  other  particulars. 

(1.) 

Statement  of  the  Fall  on  Sudbury  and  Concord  River ^  from  a  plan 
made  from  a  Survey  of  the  same^  by  Loammi  Baldwin,  1834. 

r*ri.  InebM. 

From  Bridle  Point  to  Canal  Bridge  in  Wayland,       .        .      .090  =  1.080 

From  Canal  to  Sherman's  Bridge, 485  =  5.820 

From  Sherman's  to  Lee's  Brid^, 890  =  4.680 

From  Lee's  to  Nine  Acre  Comer  Bridge, 120  as  1.440 

From  Nine  Acre  Comer  to  South  Bridge,  rise,  .        .        .      .135  =  1.620 

From  South  to  Turnpike  Bridge,  fall, 025  =  .300 

Frttan  Turnpike  to  Barrett's  Bridge,  fkil,     .        .        .        .      ^860  =  4.320 

From  Barrett's  to  North  Bridge, .035  =  .420 

From  North  to  Carlisle  Bridge,  fall, 855  =  10.260 

From  Carlisle  to  Hill's  Bridge,  fall, .005  =  1.140 

From  Hill's  to  Tumpike  Bridge,  fall, .        .        .        .        <      .2^  =:  3.000 
From  Tumpike  to  Middle  Bridge,  falli       .        .        • 

From  Middle  to  Comer  Bridge,  fall,  .  ^ 065  =  .780 

From  Comer  Bridge  to  top  of  dam, 200  =  2.400 

2.835  =  34.020 
Making  the  fall  from  Bridle  Point  Bridge  in  Wayland,  to  top  of 

dam  in  Billerica, 

By  Baldwin's  plan,  deducting  the  rise, 34.020 
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(2.) 

Staikment  of  Fall  of  Sudbury  and   Concord  River,  from  a 
Survey  by  John  Avery,  Jr.,  1869. 
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ADDENDUM. 


B.  B. 

[The  following  additional  document,  containing  the  original  petition 
to  the  Legislature,  as  originally  prepared,  is  printed  under  the  Order 
of  the  House  given  below.] 

(1.) 
MEMORIAL   OF  DAVID   L.   CHILD, 

Introducing  Memorial  of  D.  L,  Child  and  others^  in  relation  to  the 

Concord  and  Sudbury  Meadows, 
Presented   by  Mr.  Kimball,  of  Boston,  House   of  Representatives , 

March  9,  1860. 

[Referred  to  the  Joint  Special  Committee  on  the  subject  of  the  Report 
of  the  Special  Committee  of  1 859  upon  the  flowage  of  Concord  and 
Sudbury  Meadows,  with  instructions  to  cause  the  same  to  be  printed 
with  the  report  of  said  Special  Committee  of  1859. 

Sent  up  for  concurrence. 

WILI.IAH  Stowe,  Clerk, 

SsNATB,  March  10,  1860. 
Concurred. 

S.  N.  QirroKD,  Clerk,'] 


To  the  Senate  and  House  of  Representatives  of  the  Commonwealth  of 
Massachusetts  in  General  Court  assembled^  the  memorial  of  the 
undersigned,  a  citizen  of  Wayland  in  the  County  of  Middlesex^ 
respectfully  represents  as  follows : 

The  Complaint  and  Petition  hereto  annexed,  touching  the  great 
grievance  of  flowing  and  drowning  the  meadows  adjacent  to  Sudbury 
and  Concord  Rivers,  is  the  original  document,  on  which  most  of  the 
proceedings  in  the  case  have  been  based.  It  was  read  and  unani- 
mously adopted  in  large  meetings  of  the  River  Towns,  and  signed,  in 
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behalf  of  the  inhabitants,  hj  the  Selectmen  of  said  towns  ;  but  after- 
wards, and  before  its  presentation  to  this  Hoase*  it  was  materially 
altered,  without  reference  to  or  communication  with  your  memorialist, 
who  prepared  it,  the  people  who  adopted,  or  the  town  authorities, 
who  authenticated  it.  Your  memorialist,  though  under  the  necessity 
of  naming  this  proceeding,  has  no  wish  to  raise  the  question  of  its 
propriety  or  impropriety,  his  sole  purpose  being  to  request  that  the 
genuine,  full^  and  authentic  representation  of  our  case,  may  be  re- 
ceived, and  may  occupy  its  appropriate  place  upon  the  record.  It  was 
subscribed  by  those,  whose  name  it  bears,  to  correct  the  errors  which 
have,  unfortunately,  found  their  way  there. 

Practically,  the  most  important  of  the  alterations  alluded  to,  relates 
to  the  principal  prayer  of  our  petition,  and  the  specific  mode  and 
measure  of  redress  ;  from  which,  as  your  memorialist  verily  believes, 
has  resulted  the  singular  looseness  and  utter  uncertainty  of  the  sug- 
gestions or  recommendations  of  a  remedy,  which  characterize  the 
Iteport  of  the  late  Legislative  Committee. 

In  the  aforesaid  alteration,  among  otht^  things,  which  we  do  not 
want,  and  not  two  men  of  this  Valley  ever  thought  of,  we  are  made  to 
ask  for  the  privilege  of  '^  payiug  for  the  removal  of  the  Dam,  or  the  sus- 
pension of  its  use,^' — ^in  other  words,  of  paying  for  heating  the  poker, 
^d  applying  it,  too,  for  sixty  years ! 

Now  may  your  Honorable  Bodies  note  what  we  did  tmaniniau9ly  ask 
of  you. 

The  original  and  fundamental  wrong  was  the  improvident  legisla- 
tion, whereby  the  Middlesex  Canal  Corporation  was  created  and  its 
great  powers  and  privileges  from  time  to  time  greatly  enlarged.  That 
is.  the  remote  fbuatain  whose  effluence  has  measurably  embittered  the 
existence  of  two  entire  generations.  It  being  clear  and  undisputable 
law,  the  judicial  courts  could  afford  no  remedy.  This  community 
have  suffered,  and  are  suffering,  without  a  fault  or  the  imputation  of  a 
fault ;  and  it  is  their  unanimous  conviction  that  a  pecuniary  indemnity 
is  justly  and  imperatively  their  due,  if  it  were  only  to  vindicate  the 
Constitution  and  the  honor  of  the  State.  In  their  genuine  Complaint 
and  Petition,  they  disclaim  the  expectation  of  adequate  compensation 
fbr  losses  and  injuries  annually  repeated  and  annually  increasing  dur- 
ing sixty  years,  and  destined  to  continue  for  at  least  five  years  to 
come,  however  prompt  and  vigorous  the  measures  your  wisdom  and 
justice  may  inaugurate  for  our  relief. 

Qur  pcinoipal  prayer,  therefore,  was  and  is  that  if  the  Legislatmre 
akottld  think  it  inexpedient  to  restore,  or,  rathsir»  to  give  ua  (for  in 
aeaiflbtywft  never  had  it),  the  legal  right  to  a  remedy  agunat  the  imrae- 
Aiate  ftikthor  and  inatrame*t  qI  tha  weoagi  thjis  they  would  gran*  w, 
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from  the  funds  of  the  Commonwealth,  such  recompense  as  shall)  upon 
full  inquiry  and  mature  deliberation,  seem  reasonable  and  honorable 
to  the  Legislature,  and  not  overburdensome  to  our  fellow-citizens  of 
the  whole  Commonwealth. 

Your  memorialist,  without  presuming  to  speak  authoritatively  for 
all  the  aggrieved,  is  of  opinion  that  if  your  Honorable  Bodies  ehould 
please  to  let  the  indemnity  we  solicit  assume  the  shape  of  a  complete 
SMaovftl^  tlie3inmoaDaan«ta9aliier  with  a  moderate  and  v^ry  feaai-* 
ble  reduction  of  three  or  four  bars,  made  worse  by  ;the  Dam*  and  a 
restored  right  of  action  against  the  city  of  Boston  for  all  damage  done 
by  their  **  compensating  reservoir,'^  so  called,  situated  in  Marlborough* 
your  Honorable  Bodies  would  heal  the  wounds  of  the  living  and  quiet 
the  manes  of  departed  inhabitants  of  this  Valley.  Our  generous  and 
self-sacrificing  sires  and  grandsires,  who  fought  Concord  fight,  though 
«&titkd  in  their  day  to  heavy  damage^*  as  w>e  are  now  to  the  heaviest, 
did  n^var  seek  as  a  primary  object  to  obtain  them.  To  reach  and  ex* 
tef  minato  the  him?assing  «nd  humiltatiog  desi^otism  of  the  Dam,  was 
ever  tibeif  diearest  aim,  and  it  is  also  f^urs. 

DAVID  LEE  CHILD. 

Watland,  Marth  8,  lt60. 
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(a.) 
MEMORIAL 

OF  D.  L.  CHILD  AND  OTHERS,  IN  RELATION  TO  THE 
CONCORD  AND  SUDBURY  MEADOWS. 

Presented  hy  Mr.  Kimball^  of  Boston^  House  of  Representatwes, 
March  9f  1860. 

To  the  Honorable  Senate  and  House  of  Representatives  of  Massa- 
chusetts, in  General  Court  assembled,  the  Co 31  plaint  and  Petition 
of  the  undersigned,  inhabitants  of  Wayland  in  the  County  of  Mid- 
dlesexy  respectfully  represents  as  follows : 

Your  Complainants  and  Petitioners  are  chiefly  agriculturists,  and  our 
most  valuable  possessions,  in  respect  to  natural  fertility  and  net  pro* 
ductiveness,  were,  from  time  immemorial,  our  Meadow  Lots,  situated  on 
the  banks  of  Sudbury  River  and  extending  over  an  interval  of  five 
miles  in  length  by  about  half  a  mile  in  breadth,  being  a  portion,  and, 
with  the  exception  of  a  small  tract  in  Framingham,  the  head  portion, 
of  a  level  alluvial  formation,  which,  without  reckoning  windings^ 
reaches  some  twenty-five  miles,  through  Wayland,  Sudbury,  Lincoln, 
Concord,  Bedford,  Carlisle,  and  Billerica. 

In  the  year  1793,  the  General  Court  incorporated  '*  The  Proprietors 
of  the  Middlesex  Canal,'*  for  the  purpose  of  catting  a  canal  from  the 
waters  of  the  Merrimac  into  the  waters  of  Medford  River,  with  all  the 
powers  and  privileges  incident  to  similar  corporations,  and  considera- 
ble more.  At  the  time  of  this  grant  it  was  understood  that  the  water 
for  the  Canal  was  to  be  taken  from  the  Merrimac,  and  it  was  not  un- 
derstood, nor  suspected,  that  Concord  and  Sudbury  Rivers  were  to  be 
occupied  as  the  sole  feeder,  or  as  any  feeder,  of  the  canal ;  otherwise, 
objections  would  have  been  interposed,  and  our  river' exempted  from 
the  liability  to  such  an  appropriation,  in  like  manner  as  was  the  Shaiih 
shine^  in  the  towns  of  Burlington,  Billerica,  Tewksbury  and  Andover, 
for  reasons  less  imperative,  as  we  apprehend,  than  those  applying  to 
this  river.  In  1 795  an  additional  Act  was-  passed,  granting,  to  said 
Proprietors,  the  power  of  making  Concord  and  Sudbury  Rivers  boata- 
ble  as  far  as  the  Causeway,  and  farther,  if  they  saw  fit,  and  to  dig  a 
canal  to  connect  Concord  River  with  the  Middlesex  Canal,  By  another 
additional  Act,  passed  1 798,  the  Canal  Proprietors  were  authorized  to 
purchase  and  hold  mill  efeats  on  the  waters  connected  with  the  Canal, 
and  to  erect  mills  thereon.  A  great  number  of  other  additional  grants 
were  from  time  to  time  conceded  to  this  Corporation ;  among  them  one 
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donating  a  portion  of  the  Common  wealth's  lands  in  Maine^  and  another 
abdicating  the  povrer  of  the  Commonwealth  to  alter  the  tolls ! 

In  pursuance  of  their  powers  and  purposes,  the  Canal  Proprietors 
possessed  themselves  of  an  ahcient  mill-seat  in  Billericaf  known  as 
the  Richardson  Mills,  and  immediately  commenced  a  process  of  grad- 
ual and  systematic  encroachment,  by  raising  their  dam,  without  the 
consent  or  knowledge  of  the  riparian  owners,  until  it  attained  an  alti- 
tude of  three  feet  and  three  inches  above  the  old  dam  as  it  was  when 
they  acquired  it.  Our  river  is  one  of  the  most  sluggish  in  the  world, 
«the  entire  fall  from  here  to  the  Canal  UsLxa^  twenfy-two  miles^  being  only 
thirty-two  inches^  less  than  one  inch  and  a  half  to  a  mile  !  This  was 
the  result  of  the  latest  survey,  made,  with  the  concurrence  and  acqui- 
escence of  all  parties,  by  the  late  Col.  Loammi  Baldwin,  in  1834.  From 
the  date  of  this  acquisition  by  these  Canal  Proprietors,  our  River  Mea- 
dows began  measurably  to  degenerate.  They  had  always  been  subject 
to  overflow  in  the  Spring  freshets,  and,  in  case  of  deluging  rains, 
occasionally,  but  rarely,  at  other  times.  But  these  inundations,  leav- 
ing always,  like  the  Nile,  a  fertilizing  deposit,  and  passing  off  without 
any  important  artificial  obstruction,  were  the  blessing  of  the  husband- 
man. The  Honorable  Houses  will  soon  see  what  they  were  converted 
into. 

Sixty-five  years  ago,  the  Meadows  were  perfectly  accessible  to  the 
heaviest  teams,  up  and  down  the  River,  to  its  brink ;  and  immense  loads 
for  three  and  four  cattle  were  hauled  from  them  without  the  slightest 
difiiculty  from  slumping.  Such  teams  were  habitually  driven  across 
the  stream  at  certain  points,  when  not  loaded,  and  occasionally  when 
they  were.  But  from  about  the  year  1804,  when  the  Canal  Proprie- 
tors had  made  two  or  three  additions  to  the  height  of  their  Dam,  and 
had  opened  the  Canal  for  transportation  and  travel,  the  Meadows  be- 
came so  soft  as  to  be  impassible  for  teams  except  in  times  of  extreme 
dryness,  and  then  only  for  light  ones,  and  in  particular  parts.  Sinco 
the  last  addition  to  the  Dam,  thirty  years  ago,  these  lands  have  been, 
with  slight  exceptions,  inaccessible  not  only  to  teams,  but  also  to 
grazing  cattle^  which  used  to  get  plenty  of  fresh  fall  feed,  a  great 
resource  for  the  farmer,  every  season,  but  especially  when  the  pastures 
and  other  uplands  were  parched  by  drought. 

The  hay  crops  were  abundant  and  very  valuable ;  for  although  they 
could  not  in  general  be  considered  equal  to  the  best  English  grass, 
yet  this  forage  had  properties  and  peculiarities,  which  caused  it  to  be 
sought  for,  in  far  and  near.  We  had  no  farm  produce  that  was  in  so 
great  demand.  Many  farmers  from  the  towns  around  made  it  a  point 
to  lay  in  a  portion  of  this  hay,  and  the  inhabitants  of  towns  below 
whether  farmers  or  not,  if  they  kept  a  cow.    These,  especially,  used  to 
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attend  tbe  annual  public  tales  of  '*  the  Ministerial  Lots,*'  two  psrcels 
of  ten  acres  each.  The  dem  ind  was  aJwayn  beyond  the  supply.  The 
yield  was  from  one  to  two  tons  to  the  acre,  all  good  stock  hay  ;  and 
much  of  it  known  in  this  district  by  tne  term  ^*  pipes/*  was  so  nutri- 
tious and  attractive,  that  cattle  would  suspend  their  diewing,  even  of 
good  English  hay,  on  hearing  the  music  of  the  ^  pipes/'  as  it  rustled 
from  tbe  scaffold,  and  wait  to  be  served  with  it.  Fatting  oxen,  work* 
ing  oxen  and  milch  cows  throve  well  upon  it.  Horses  took  it 
greedily,  for  a  change,  and  sometimes  had  no  other  fted'  during 
tbe  entire  Winter.  Prior  to  a  late  catastrophe,  of  which  we  shall  have 
to  speak,  this  invaluable  species  of  grass  was  neariy  exterminated,  and 
every  other  diminished  and  deteriorated.  Many  flue  bullocks  used  to 
be  fatted  here  for  market,  but  the  great  and  distinguiFhiDg^  advantages 
of  these  Meadows  consisted  in  rearing  numerous  herds  of  youngs  cattle, 
and  in  making  sale,  in  the  metropolitan  and  manufacturing  markets,  of 
much  of  our  choicest  English  hay,  released  for  that  purpose  by  the 
bountiful  supply  froiQ  the  Meadows.  These  our  great  and  peeoliar 
resources  are  now  cut  off. 

The  depreciation  of  the  land  has,  of  course,  kept  pace  with  Ae  de- 
generacy and  diminution  of  the  produce.  Aged  men,  whose  experi- 
ence as  laborers  and  proprietors  runs  back  sixty  to  seventy  years,  tell 
us  that  they  have  offered  one  hundred  dollars  an  acre  fbr  these  lands, 
and  would  have  given  more,  but  could  not  obtain  them ;  and  that  they 
have  received  similar  and  higher  offers,  which  they  refused  to  accept 
One  of  these  venerable  citizens  disposed  of  hia  last  meadow  lot  far 
twenty  dollars  an  acre^  a  little  before  the  Compensating  Reservoirs,  so 
called,  of  the  City  of  Boston,  went  into  operation.  **  The  Ministerial 
Lots  *'  sunk  from  a  rental  of  sixty  or  seventy  dollars  each  to  fifteen 
and /re,  till  they  finally  vanished  IVom  human  sight.  The  lattw  num- 
bers represent,  very  fairly,  the  descending  soale  upon  which  this  fund, 
established  by  the  New  England  Fathers  to  pay  the  debt  of  piety, 
became  '*  small  by  degrees  and  beautifully  less! "  Fifly-five to  sixty 
years  ago,  the  entire  tract  belonging  to  this  town  was  worth  a  mUliian 
of  dollars  in  the  market.  But  to  the  owners,  as  a  constttueol  part  of 
a  system  of  husbandry,  it  was  worth  much  more.  Previous  to  the 
epoch  of  the  Compensating  Reservoirs,  this  value  wsm  reduced  to 
about  two  or  three  hundred  thousand.  Taking  into  view  the  rapid  ap- 
preciation of  land  in  Massachusetts  during  the  last  fitly  years,  espe- 
cially in  the  vicinity  of  such  markets,  we  consider  it  quite  within 
*  bounds  to  say  that,  but  for  extraneous,  unnatural,  and  unrighteous 
causes,  our  meadows  would  at  the  present  day,  have  been  worth  imo 
million  of  dollars.  Taking  farther  into  view  that  they  required  no 
labor  but   that   of  reaping   the  harvest,  no   fencing,  no  feniliaing, 
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but  tiiat,  on  the  contrary,  they  filled  car  cow-yards  and  barn- 
cellars  with  the  be^t  of  fertilizers  for  our  uplands,  much  of  which  is' 
rather  light,  we  feel  that  it  is  scarcely  possible  to  exaggerate  the 
former  value,  and  the  liTing  benefits  of  these  drowned  lands. 

The  iokolelo€f  amd  depreeUuion^  thus  far  exkibiud,  is  chargeable  to 
improvident  legislation^  and  to  the  Proprietors  of  the  Middlesex  CanaL 

But  besides  the  hay  there  was  another  crop,  formerly  disregarded, 
and  stili  comparatively  humble  in  name,  which  for  the  last  twenty 
years  has  been  acquiring  an  increasing  impdrtance* — the  cranberry 
crop.  The  recent  progress  of  the  consumption  and  demand  of  this 
wholesome  fruit  had  begun  to  reimburse,  to  some  extent,  otir  great  loss 
and  injury, — that  is  to  say,  in  those  seasons  when  the  Dum  nuisance 
did  not  overwhelm  us  with  a  total  loss.  This  crop  was  a  common 
benefit  to  the  poorer  inhabitants,  as  well  as  to  the  Meadow- owners, 
furnishing  them  with  employment  and  a  considerable  share  in  a 
marketable  and  high-priced  commodity.  But  a  new  and  fatal  calamity 
awaited  us. 

Some  ten  years  ago,  the  inhabitants  of  Boston  applied  to  the  Legis- 
lature for  authority  to  appropriate  L<N3g  Pond,  now  called  Cochituate 
Lake,  fbt  the  purpose  of  supplying  themseWes  with  '*  puxte  water." 
This  Town,  holding  the  property  and  jurisdiction  of  a  goodly  portion  of 
the  land  and  water  thus  sought,  seeanded,  by  petition  and  instructions, 
the  City's  efforts,  hoping  by  her  success  to  get  rid  of  a  portion  of  the 
flowage.     Vain  hope !     The  relentless  adversary  was  again  upon  us. 

The  natural  outlet  of  t^e  Lake  was  an  affluent  of  Sudbury  Riv^r, 
and  was  estimated  to  supply  one-l^rd  of  Us  contents.  The  Canal 
Proprietors,  lively  to  take  all  legal  and  technical  advantages,  though 
dead  for  all  the  legitimate  purposes  foir  which  they  were  incorporated 
and  obtained  such  extraordinary  grants^  made  demiind,  and  brought 
suit  against  the  City,  to  recover  damages  lor  diVerttng  this  portion  of 
Sudbury  River  from  ^eir  Canal  and  Mills.  In  substance  this  was 
suing  their  City  for  giving  them  CochituaAe  water;  because,  at  that 
time,  they  had  abandoned  their  Canal  aad  had  not  run  a  boat  for  years ! 
Other  mill-owners  on  Concord  River  brought  actions  against  the  City 
for  the  same  cause.  To  condensate  t^se  daimaats,  the  Cochituate 
Water  Board  of  Boston  purchased  and  built  two  vast  reservoirs, 
distant  from  and  independent  c^  the  City  Reservoirs  properly  so  oiUed. 
One  of  ^em  is  on  a  branch  of  Sudbury  River,  called  Whitehall  River, 
in  Hopktnton,  eighteen^  mUes  from  Cochituate  Lake,  and  occupies  an 
area  of  ^ve  or  six  hundred  acres.  The  other  occupies  about  three 
hwndred  acres^  and  is  situated  in  Marlboro',  twelve  miles  from  Cochit- 
uste  L'lke,  on  a  branch  of  Assabet  River,  which^  by  its  confiuenoe 
with  Sudbury  River  in  the  town  of  Concord,  forms  Concord  River. 
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It  does  not  appear  that  the  Compensating  Reservoirs  were  accepted 
as  compensation^  or  damped,  in  the  least,  the  ardor  with  which  the 
Canal  Proprietors  and  their  allies  wpre  besieging  the  City  Treasury. 
Happily  for  the  ends  of  justice,  the  juries  on  one  or  two  trials,  though 
constrained  by  technical  law  to  give  formal  verdicts  for  the  Plaintiffs, 
assessed  damages  at  so  low  a  figure  that  they  were  glad  to  cede  their 
claims  for  the  smallest  consideration  in  cash.  Thus,  the  same  Water 
Board  which  erected  the  reservoirs,  obtained,  for  snms  extremely 
trifling  in  the  aggregate^  a  complete  exoneration  of  the  City  from  the 
obligation,  if  any  there  was,  of  maintaining  them ;  and  they  became, 
for  the  purpose  of  their  purchase  and  construction,  or  for  any  other 
purpose  of  the  City,  of  no  value  whatever. 

The  operation  of  the  Compensating  Reservoirs  is  to  throw  into 
Sudbury  and  Concord  Rivers,  in  the  Summer  months  and  September, 
an  enormous  quantity  of  water.  The  Water  Board,  ignoring,  all  the 
while,  our  rights  and  remonstrances,  have,  repeatedly,  and  with  wonder- 
ful coolness  and  complaceocy,  informed  their  constituents  that  during 
those  months  they  have  discharged  into  these  rivers  more  than  twice 
the  quantity  of  water  diverted  from  them  by  turning  to  the  City  the 
issue  of  Cochituate  Lake.  They  further  state  that  in  the  months  of 
JtUp  and  August  they  have  discharged,  as  aforesaid,  '^  about  three  and  a 
half  or  four  times  the  natural  supply  of  the  Lake.*'  Taking  the 
figures  they  have  given  for  the  entire  season,  and  calculating,  from 
them,  the  extra  flooding  in  July  and  August,  we  have  this  result,  that 
they  pour  into  our  valley,  every  day  of  those  months,  upwards  of 
17,000,000  gallons,  while  the  natural  flow  from  the  Lake  is  short  of 
5,000,000 !  The  Board  also  inform  us  that  about  the  first  of  October 
those  monster  reservoirs  were  nearly  exhausted !  Had  they  honored, 
with  their  notice,  this  poor  little  Town,  where  we  were  as  muph  dis- 
tressed and  dismayed  at  their  performances  as  the  chickens,  when  the 
ass  was  dancing  among  them,  they  would  have  thought  the  fountains 
of  the  great  deep  had  been  exhausted ! 

The  flowage  of  our  Meadows  is  just  about  the  same  as  if  all  these 
water  avalanches  fell  directly  into  this  river ;  because,  the  billion,  and 
more,  of  extra  gallons,  descending  the  Assabet  in  Summer,  being  met, 
at  or  near  the  entrance  into  Concord  River,  by  the  reflex  influence  of 
the  Dam,  either  set  back  toward  Wayland  or  occupy  and  flood  the 
Valley  below,  through  which  the  water  of  the  Hopkinton  reservoir, 
falling  directly  upon  Wayland,  must,  if  at  all,  be  discharged.  Thus,  all 
the  accessions,  coming  from  every  source,  and  at  whatever  point  arriv- 
ing, go  to  form  and  maintain  the  equilibrium  in  the  whole  basin  of 
this  Valley,  from  Framingham  to  the  Billerica  Dam,  and  constitnte  one 
uniform  Dead  Sea. 
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The  effect  is  to  double,  if  not  treble,  the  weight  of  oppresRion  under 
which  we  had  been  so  long  suffering  from  the  Proprietors  of  the  Mid'> 
dieses  Canal.  Notwithstanding  the  enormous  damage  done  us  by 
them,  we  were  still  able  in  most  seasons  to  get  something  from  our 
River  Meadows,  near  the  margins,  if  nowhere  else,  though  it  was  com- 
monly at  the  expense  of  much  hardship  and  ^-exposure,  of  immense 
pitching,  poling  and  splashing,  and  of  daily  and  desperate  conflicts 
with  the  beleaguering  force  of  the  said  Proprietors.  In  very  dry 
seasons,  we  were  able  to  get  the  whole,  though  of  inferior  quality. 
But  we  got  a  little  consolation  from  our  cranberries,  of  which  several 
thousand  bushels  were  sometimes  gathered  in  a  season,  by  the  owners 
and  other  inhabitants.  But  now,  since  these  dreadful  Compensating 
Reservoirs  are  in  play,  they  have  swept  every  thing.  The  Water  Board 
speak  in  a  tone  of  gratulation,  of  their  success  in  raising  the  rivers  of 
this  Valley.  Their  complacency  reaches  the  climax  when  they  descant 
on  the  redoubled  activity  of  their  refreshing  operations  "in  a  dry 
time,''  and  "  in  July  and  August, "  precisely  the  time  for  getting  hay 
and  for  cranberries  to  grow,  precisely  the  time,  if  ever,  when  nature 
had  promised  to  our  hopes  a  little  respite  from  the  pursuit  of  the  terri- 
ble enemy  on  our  other  side,  and  when  the  fresh  and  spontaneous 
bounties  of  the  Meadows  are  most  needful  and  grateful  to  relieve  the 
dearth  of  the  surrounding  country  !  Thus  our  situation  is  like  that 
of  the  wretch  pursued  by  an  alligator  in  the  water  and  confronted  by 
a  tiger  on  the  shore, — only  there  is  no  chance  in  our  case  that  the  mon- 
sters may  jump  into  each  others  jaws  ! 

The  products  of  our  twelve  hundred  acres  of  Wayland  »lf eadows 
may  now  be  set  down  as  absolutely  null ;  not  a  cent,  for  several  years, 
has  been  derived  from  them, — a  result  most  deplorable,  an  invasion  of 
private  property  the  most  barbarous,  a  destruction  of  public  wealth 
the  most  wanton  !  A  widow,  mother  of  a  young  family,  has  a  few 
acres,  her  only  dower.  Once,  they  were  worth  a  thousand  dollars. 
She  even  obtained  fifty  dollars,  in  some  seasons,  for  the  cranberries. 
Now,  though  she  is  still  taxed  for  them  at  a  nominal  valuation  of  ten 
dollars  an  acre,  nobody  would  give  her  ^ye.  What  is  still  worse,  this 
rich  and  beautiful  expanse,  forming,  by  its  peculiarly  deep  verdure,  a 
noble  feature  of  a  delightful  landscape,  is  converted  into  a  loathsome 
laboratory  of  mephitic  gases  and  poisonous  exhalations.  Between  the 
subsidence  of  the  Spring  freshets  and  the  opening  of  the  campaign  by 
the  Water  Board,  a  dense  and  rank  growth  of  sedges,  rushes,  pickerel 
weed,  and  a  great  variety  of  other  coarse  aquatic  plants,  which  have 
gradually  supplanted  the  wholesome  grasses,  springs  up  with  prodi- 
gious rapidity.  This  vegetation,  with  its  roots  in  tepid  and  impreg- 
nated water,   and  its  leaves  breathing  the  warm  sunlight  and  air. 
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flooriabefl  ftbore  snd  below  the  sttifece  of  half  a  foot  to  three  feet  of 
water.  Aa  the  reterrotn  beeome  measorablj  oxhaueted,  the  flood 
gpradttally  abates^  and  about  the  period  of  autumiial  fevers  the  whole 
nuisB  is  UDcoTered,  lodges,  and  goes  to  deeay,  apieadiog  abroad  its 
miasfloa,  and  in^easing  and  inyigorsting,  in  this  locality,  the  general 
causes  of  sickness  prevailing  at  that  aeason.  Thns»  in  lien  of  **  the 
wholesome  odor  of  the  new*moMm  hay,"  we  have  '^  a  fonl  and  pesti* 
lent  congregation  of  vapors."  The  bland  xephyrs  blow  4hem  to  onr 
dooss,  as  perceptible  as  the  effiuTi*  of  a  slaughter^honse.  Wholo 
families  have  been  prostrated  and  decimated  by  feTers.  Many  robust 
men,  heads  of  families,  in  the  prime  and  vigor  of  mai^ood,  have  beea 
cut  down  in  a  manner  unaccountable  except  from  this  cause.  Chrcmic 
and  acute  rheumatisms  have  become  alarmingly  prevalent ;  books  and 
clothing  contract  moisture  and  mould  in  closets,  trunks  and  drawers ; 
fine  cutlery,  steel  ornaments,  needles,  and  daguerreotypes,  laid  away, 
are  found  corroded  with  rust  and  spotted  with  mildew.  The  sale  of 
real  estate  is  paralysed ;  several  farms,  finely  sitnated,  have  been  die* 
posed  of  for  a  third  of  their  formsr  value ;  soma  of  the  most  subetan* 
tial  and  elegible  dwellings  in  our  village  have  long  been  vacant,  and» 
though  offered  for  sale  in  due  oonsse  of  law,  having  belonged  tQ 
deceased  persons,  tii^  have  found  no  bidder.  Strangers,  who  come 
to  view  these  estates,  say,—-**  You  have  too  much  water  here,"— «nd 
go  ^eir  way. 

And  yrhat  is  the  position  of  our  metropolitan  City,  in  respect  to  this 
unspeakable  wrong  ?  Her  organ,  the  Cochituate  Water  Board,  have 
found,  and  avowed,  that  these  outlying  reservoirs  are  now  worthless  to 
her.  That  Board  is  fully  aware  of  their  baleful  influences  upon  our 
health,  prosperity,  and  peace.  Had  wo  not  a  light  to  expect  that 
under  these  circumstances  they  would  gladly  avail  themselves  of  a 
foir  occasion  to  undo  the  mischief  they  had  done,  and,  by  abating  the 
nuisances,  relieve  us,  atonee  and  fore^r,  hom  the  frightful  miseries  and 
worse  apprehensions  they  hamt  created  or  ag|peavated  ?  Instead  of 
this,  they  have  gone  and  add  the  Marlborough  reservoir  to  a  milUowner, 
for  a  trifling  consideration,  not  exceeding  Umtnty  per  cent,  of  the  cost, 
thus  for  a  song  parting  foievev  with  the  power  to  do  us  juetioe,  and 
taming  us  over  to  a  stranger,  less  conscious  than  themselves  of  the 
great  injury  they  have  dome*  Tho  Hopkinton  esta^ishment  they 
have  leased  for  ten  years,  to  a  manufacturer,  at  a  few  hundreds,  about 
9me»kalf  per  cent,  on  the  cost,  and  for  this  paltry  gain  are  inflicting 
upon  tts  an  annual  loss  of  twice  as  many  thousands,  and  keeping  open 
a  floodgate  of  other  and  graver  evils. 

It  will  naturally  be  asked, — why,  if  these  grievances  are  so  great  and 
so  alarming,  have  you  not  sought  redress  by  recourse  to  the  laws  of 
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your  country  ?  This  query  reealls  some  of  the  most  melairclioly  con- 
fiderations  connected  wkh  this  afflrcting  and  humiliating  narrative ; 
because  iket^  bear  on  the  credit  of  our  institutions^  and  on  the  honor  of 
the  Stale,  But  fhek  reoitd!  may  prdv^  m^truetive ;  and  we  gladly 
embmce  an  opportunity  to  bring  to  the  bosom  of  a  great  and  powerful 
'  Common^Krestlth,  a  story  of  strange  complications,  not  to  say  chicaneHiesf, 
r<s^ulting  in  apracticial,  persisteiif,  arid,  as  we  fully  believe,  precancef^ftf 
denial  of  justice  to  an  unoffending  and  loyal  people,  ffagraHtly  wronged 
«nd  outraged-  through  two  entire  generations.  We^mt)racB  it  gladly 
because  we  have  ceased'  to  hope  for  relief  except  in  the  erercise  of  the 
high  constitutional  power,  the  justice,  and  humamty  of  the  General 
CooTt;  and  because  we  believe  that  you  will  be  ready  and  earnest  to 
wield  the  might  of  Massachusetts  to  do  us  right,  when'  you*  are  once 
possessed  of  our  case; 

The  entangling,  corrupting,  and,  t06  often,  controlling  influence  of 
the  lobby  in  legislation,  is,  unhappily,  no  new  idea  in  this  Stiate,  still 
less  in  this  Confederacy  of  States.  There  are  thousands  of  respecta- 
ble miscreantct,  hovering  about  the  doors  of  the  legislative  haHs  of  this 
country,  parading,  with  an  imposing'  air,  l^e  avenues  and  purlieus 
thereof,  waylsying'  members  at  the  corneA,  besieging  them  at  their* 
lodging;  and  feacstidg,  enticing  and  wheedling  them  elsewhere.  Their 
business  is  to  bny^  or  swindle,  from  a  few,  that' which  is  the  property 
and  the  inslienable  right  of  all. 

The  constitution  of  the  popular  branch  gave,  up  taa  recent  period, 
Wonderfhl  scope  to  the  operations  of  these  sappers  of  the  Republic,  of 
which  the  only  stable  foundation  is  equal  and  impartial  laws.  In  a 
Hous^  of  Represcrntatives  numbering,  when  ftill,^e  to  siar  hundred 
and  upwards-,  ^'xfy  formed  a  quorum  to  do  business,  whereas  a  major- 
ity of  the  whole  is  regarded  in- modem  days  as  scarcely  famishing  s 
•uffScient  guaranty  of  integrity  in  the  public  service  and  safety  to  the 
people.  It  was  weH  known  in  former  years,  ttnd  will  be  remembered 
by  many,  that  the  mantfeuvring' of  memberir  and  clt1:fcens  living  near 
the  seat  of  Government,  particulafrly  att  the  heel  of  the  May  session, 
when  the  country  members^  were  gone,  or  impatient  to  be  gone,  to  their 
hoeing  and  haying,  was^a  subjedtof  jealousy  and  complaint  throughout 
ttw  agricultural  population  of  the  GommoffWteaUh:  The  Boston  dele- 
gation^ together  with  those  of  half  a  dozen  contiguour  towns,  consti- 
tuted; at  all  times,  a  quorum.  liaying  memories  and  tradition  out  of 
tiie  question,  itf  would  be'  to  affect  a  confidence  in  human  virtue 
Which  is'not  justified  by  the  hififtbry  of  any  considerable  body  of  men 
dn  earth,  to  suppose  that  such  power  was  never  abused:  We  bellebe 
tliait^  fhtshes  of  the  Mlddiesex'  Cdnaf  Act  were  tboven  by  the  subtle 
fingers  of  ioVby^egishiiion. 
m 
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The  Act  preftcribes  a  process  for  recovering  compensation  *'  for  the 
property  of  private  persons,'*  which,  it  says,  **may  (as  in  the  ease  of 
highways,)  be  appropriated  for  public  use,  in  order  that  no  person 
may  be  damaged  by  the  digging  and  cutting  canals  through  his  land, 
by  removing  mills  or  mill-dams,  diverting  water  courses  or  flowing  his 
land  by  the  proprietors  aforesaid,  without  receiving  full  and  adequate 
compensation  therefor/'  But  after  this  plausible  preamble,  what  pro- 
cess does  the  Act  provide  ? 

Following  up  the  insidious  intimation,  slipped  into  a  parenthesis, 
that  the  case  is  analogous  to  that  of  highways,  it  goes  on  to  prescribe 
nearly  the  same  process  which  was  in  use  then,  and  is  substantially 
so  now,  for  claiming  and  awarding  damages,  accruing  from  the  location 
and  alteration  of  highways.  But  we  may  and  do  affirm  that  the  Canal 
Proprietors,  in  adapting  the  highway  law  to  their  purposes,  emasculated 
it  of  most  of  its  cautious  provisions,  conservative  of  the  rights  of  pri- 
vate citizens. 

1.  The  Canal  Act  did  not  define  the  route,  nor  provide  any  tribunal 
for  that  purpose.  It  fixed  the  Northern  terminus  with  no  other  cer- 
tainty than  the  entire  length  of  Merrimack  River.  So  they  hit  that,  in 
its  course  of  forty  miles  in  this  S  tate  and  a  hundred,  in  New  Hamp- 
shire, they  might,  so  far  as  the  law  was  concerne.d»  bend  their  route 
to  Berkshire  or  to  Marblehead.  This  was  somewhat  like  bounding 
the  United  States,  as  thev  do  in  Texas,  by  the  next  filibuster  expedi- 
tion !  Of  its  location  within  these  free  limits,  the  Corporation  were 
made  the  judges,  and  from  their  judgment,  given  in  their  own  case, 
there  was  no  appeal !  Next,  they  were  authorized  to  take,  for  their 
purposes,  the  property  of  private  citizens,  to  any  extent,  and  to  ^exer- 
cise this  tremendous  power  without  giving  notice  to  anybody  !  A  road 
could  not,  and  cannot,  be  laid  out  or  altered,  without  recourse  to  an 
independent,  disinterested,  and  responsible  tribunal,  and  giving  notice, 
at  every  successive  stage  of  the  process,  to  all  towns  and  citizens  con- 
cerned, by  making  personal  service  on  town  clerks,  by  posting  in 
public  places,  and  publishing  several  weeks  in  a  newspaper, — the  last 
publication  to  be  an  ample  time  before  any  hearing  or  adjudication. 
The  first  proposal  of  the  Canal  Proprietors,  and  the  only  proposal  ever 
publicly  made  and  acted  on,  having  been  to  take  their  water  from  the 
Merrimack,  and  their  surveys  and  plans,  which  were  before  the  two 
Houses,  being  predicated  upon  this  proposal,  probably  not  an  individ- 
ual in  Massachusetts,  outside  of  their  counsels,  supposed  that  there 
was  lurking,  under  the  licentious  letter  of  their  Act,  a  design  to  pounce 
upon  this  helpless  stream,  and  make  of  it  a  stagnant  pond!  Had  it 
been  known,  it  could  not  have  been  done.  This  view,  traditionary  in 
this  community,  is  confirmed  on  the  face  of  the  Act,  by  the  proviso 
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Excepting  from  its  operation  Skawshine  Kiver,  sitaated  several  miles 
east  of  the  Canal  Dam ;  and  another  proviso,  restricting  so  far  the  use 
of  the  Merrimack  water,  as  in  no  cass  to  impair  the  navigation  helow. 
Unless  the  Canal  was  to  touch  those  waters  alone,  why  were  they 
guarded  against  the  use  or  abuse  of  the  Proprietors,  and  why  should 
they  have  been  the  only  ones  so  guarded? 

The  Corporation  having  been  constituted  the  sole  judges  of  what 
and  whose  property  they  should  take,  were,  by  natural  sequence, 
judges  of  the  extent  to  which  they  should  take  it.  Consequently, 
they  might  have  submerged  the  Commonwealth,  if  they  had  judged  it 
necessary  to  get  a  sufficient  head  of  water,  and  none  but  God  could 
have  saved  the  Commonwealth  !  A  grant  made  by  the  Legislature, 
and  accepted  and  duly  executed  by  a  corporation,  becomes  a  compact, 
and  cannot  be  annulled,  (unless  power  is  expressly  reserved  to  that 
effect,)  except  for  violation  of  its  conditions. 

2.  The  Road  Acts  contemplate  a  mere  pecuniary  satisfaction,  to  be 
adjudged  once  for  all,  for  certain  rods  or  roods  of  land,  which  are  to 
be  examined,  measured,  and  estimated,  on  a  view  if  necessary,  by  com- 
mittees, commissioners,  and  juries.  These  provisions  are  suitable  and 
adequate  to  the  subject-matter,  which  admits  of  no  uncertainty  as  to 
the  extent  of  the  proposed  appropriation,  and  no  question  of  future 
and  contingent  damage.  The  Canal  Act,  following,  with  a  slight  devia- 
tion, in  the  same  track,  provides  for  a  pecuniary  satisfaction  alone,  and 
that  to  be  awarded  once  for  all  coming  time  !  This  came  of  the  false 
and  fatal  analogy  feigned  and  set  up  for  delusion  and  extortion.  The 
Act  did  provide  for  annual  damages,  and  thereby  shows  that  the  in- 
sufficiency of  the  Road  Laws  and  the  failure  of  the  pretended  analogy 
were  manifest  to  the  framers  of  the  Bill.  Yet  no  provision  was  made 
for  a  future  increase  of  damages  for  flowing  land,  nor  for  any  damages 
at  all,  where  the  injury  happened  not.  to  be  at  once  apparent,  or  not 
susceptible  of  proof  the  first  season,  but  became  evident  and  serious 
in  a  fiubseqfuent  one.  The  peculiar  importance  of  these  points  in  an 
act  conferring  arbitrary  power  to  raise  a  dam  at  any  time  and  to  any 
height,  is  self-evident. 

The  rights  thus  ignored  are  among  the  most  important,  which  the 
law  of  flowage  is  in  the  habit  of  looking  after  in  every  civilized  nation. 
No  man,  no  set  of  men,  can  foresee  the  extent,  nor  all  the  incidents, 
nor,  in  all  respects,  the  nature,  of  the  damage  that  may  accrue.  It  may 
require  the  observations  and  experience  of  a  series  of  varying  seasons, 
to  elucidate  these  questions.  Flowage  may  not  only  extend  further 
than  was  anticipated,  but  chill  and  sour  wide  fields  and  meadows 
beyond  the  limits  of  its  own  area,  and  subject  the  farmer  to  great 
expense,  loss,  and  delay  in  reclaiming  them,  if  they  can  be  reclaimed. 
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Ife  may,  by  saturatiog  and  softeoiBg  the  soil,  render  it  nnenitable  and 
inacceasible  to  culfciTation.  It  may  inundate  cellars,  it  may  injure 
health  and  destroy  life.  Not  one  of  these  points  conld  a  jury,  sitting 
under  the  Canal  Act«  touch ;  nor  could  any  other  tribunal  touch  them. 
For  it  will  presently  be  aeea  that  the  highest  judicatory  in  the  Com- 
monwealth has  repeatedly  decided  that  the  jnrisdictioB  crented  \jth» 
Act  excluded  every  other. 

3.  The  Canal  Act  arbitrarily  denied  M  opportunity  to  contest  the 
question  whether  our  river  should  bemused  at  all  for^the  purpose  o«f 
feeding  the  Canal.  A  route  being  proposed  for  such  a  work«  it  becomes, 
always,  a  necessary  ftnd  proper  inquiry  whether  the  injury  and  ineon^ 
venience  of  destroying  so  much  actual  property,  molesting  eo  many 
owners,  and  subverting  po  many  eaialing  rights,  may  not  outweigh  the 
advantages  of  the  proposed  improvement.  Had  this  inquiry  been  gone 
into,  in  regard  to  damming  (Babel-high,  if  the  psrty  pleased)  the  loQg 
level  of  this  inert  stream,  we  should  have  shown  that  all  the  glit^ 
tering  heaps  that  ever  loomed  up  befcre  the  vision  of  the  wildeet  pro- 
jector, would  not  begin  to  compensate  the  inhi^bitants  of  this  Valley 
for  the  overwhelming  mischiefs  and  perpetual  misery  which  wens 
certain  to  ensue.  This  we  should  haiiFe  fbown  to  the  Legif»latuse,  bsd 
the  use  of  our  river  been  openly  proposed,  instead  of  stealthily  usurped. 
.  4.  No  tribunal  was  provided  by  the  Canal  Aqt,  and  n<me  has  existed 
in  the  Commonwealth  since  the  passage  of  it,  competent  to  determine 
what  should  be  the  b^igbt  of  the  BiUerica  Dam,  simply  because  there 
is  not  a  magistrate  nor  a  court,  from  the  lowest  to  the  highest  in  the 
State,  that  has  the  slightest  power  over  the  subjeot,  any  more  than 
the  puniest  child  w1m>  breathes  the  malaria  that  it  generates.  Now 
the  question  of  the  just  and  proper  height  of  the  Dam  is,  in  all  cases 
of  flowage,  the  ceatral  and  vitfil  question.  Without  a  power  to  re- 
strict, or,  at  the  very  least,  tofap  VMchMngtdbly^  tbf  t  height^  what  eultiva* 
tor  would  not  flee,  as  pestilential,  Gad*a  silver  streams,  which  otherwise 
his  industry  might  coin  into  dolliiLrfl^  without  ever  diminishing  the 
ore? 

The  Legislature,  therefore,  in  relegating  this  unfortunate  people  to 
a  highway  jury,  relegated  them  to  a  tribunal  incompetent  to  touch  any 
essential  poiat  of  their  case.  It  was  as  if  they  had  enacted  that  the 
farmers  of  this  Valley  should  have  their  milk  measured  with  a  carpen- 
ter's-rule !  To  the  Mill  Ads,  or  to  some  analogous  provisions,  framed 
specially  for  the  occasion,  should  we  have  been  sent  for  adequate  in« 
demnity  and  permanent  security.  The  first  of  the  Euglish  Stuarts 
commanded  the  House  of  Commons  *'  not  to  interfere  with  the  Duke 
of  Buckingham."  Practically,  the  Legislature,  wielding,  for  the  time, 
the  sovereignty  of  the  People,  commanded  our  fathers  and  their  poe- 
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terity  never  to  interfere  with  the  Middlesex  Canal  CoqromtioB ;  and 
thus  for  two-thirds  of  a  century  that  soulless  body  has  flourished  over 
fhem  and  over  us,  with  its  exultant  and  hunviliating  boast,< — ^We 
have  the  power  to  raise  our  dam  as  often  and  as  high  as  we  please,  axud 
you  are  to  help  yourselves  if  you  can.* 

But  even  the  provision  for  a  pecuniary  remuneration,  to  he  detex- 
mined  by  a  leap  in  dark  waters,  and  to  be  given  once  for  all  future 
time»  (for  this  Corporation  was  made  perpetual,  with  eternal  and  unal- 
terable tolls,)  has  proved  wholly  illus<M*y.  Not  the  first  cent  ha^ 

ETER  BEEN  RECSiTED  FOR  ALL  THE  |>ETASTATIOX  WE  HAVE  DE- 
SCRIBED ! 

The  Canal  Act  gave  one  year  to  prosecute  for  damages,  and  it  re* 
quired  no  notice  to  be  given  to  the  riparian  towns  and.  proprietors,  of 
the  intention  or  time  of  raising  the  Dam  and  appropriating  to  the  Canal 
Corporation  the  best  p^t  of  our  estates !  Xa  this  it  must  be  confessed 
that  the  Act  was  consistent ;  for  if  we  had  been  noti&ed,  we  should 
h«ive  been  powerless  to  exercise  any  control,  or  impose  any  restraint, 
or  even  to  make  application  to  any  {authority  that  could  do  so.  Thus 
the  Dam  was  raised,  by  little  and  little,  rat^sr  stoalthlly,  we  think, 
netwichstanding  the  sover^a  ppwer  over  the  subject,  with  which  the 
Corporation  were  in  an  evil  hour  and  by  evil  hands  invested : 
Thus  e^$^ienee  daes  nu»he  oawards  of  us  aU» 

In  179^  they  built  a  new  frame  dam^  one  foot  higher  than  the 
aneieat  one,  which  they  had  purchased.  To  this  new  dam  they  after 
a  while  a^ded  flash  boards,  and  then  ag^in  they  put  a  sill  atop  of  it 
and  flash  boards  atop  of  that ;  so  that  by  the  year  1809  ^ey  had  added 
a  foot  and  a  quarter  more,  making,  in  aU,  two  feet  and  a  quarter,  being 
five  inches  more  than  the  entire  fall  of  the  River,  between  us  and  the 
Dam.  Thereupon,  a  suit  was  brought  by  Capt,  David  Baldwin,  of 
Wayland,  a  large  meadow-owner,  in  behalf  of  all  concerned.  It  was  an 
action  at  Common  Law,  for  erecting  and  continuing  a  nuisance,  viz. : 
the  Dam  across  the  River  at  Billerica.  It  is  probable  that  our  fathers 
had  learned,  even  then,  that  under  the  Canal  Act  the  Dam  was  sacred 
and  inviolable,  and  that  rights  called  sacred  in  American  Constitutions, 
were  of  no  account  as  agaiost  this  terrific  giant.  They  therefore  in* 
Yoked  the  aid  of  old  English  law.  Although  justly  entitled  to  the 
heaviest  damages,  our  fathers  never  did  seek  as  a  primary  object  to 
obtain  them.  To  reach  and  exterminate  the  harassing  and  cruel  des- 
potism of  the  Dam,  was  ever  their  dearest  aim,  as  it  has  ever  been  oar 
own.  The  action  was  entered  in  the  Common  Pleas,  April,  1810,  and 
carried  up  by  demurrer  to  the  Supreme  Court,  where  it  came  on  for  a 
hearing  Oot.  1811.  Artemas  Ward,  late  Chief  Justice  of  the  Court  of 
Common  Pleas,  and  Isaac  Fiske,  were  coansel  for  the  Plaintifil     Th9 
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eminent  Cbief  Justice  Paraons  sat  in  the  trial,  and  his  memory  is 
endeared  to  this  community  by  the  just  appreciation  he  evinced  of  the 
peculiar  hardships  of  our  situation,  and  by  the  equitable  spirit  in 
which  he  charged  the  jury.  An  aged  citizen,  now  deceased,  was  wont 
to  say  that  ''the  Judge  did  everything  but  tell  the  Jury  what  verdict 
they  ought  to  bring  in.'*  It  was  given  against  us,  and  judgment 
entered  up  for  costs  to  the  Difendints.  A  writ  of  review  was  sued 
out,  and  a  trial  had  thereon  in  October,  1812.  Judge  Parker  presided, 
and  charged  the  Jury  more  warmly,  the  other  way.  The  verdict  was 
again  for  Defendants,  and  judgment  for  costs. 

These  were  the  only  trials  in  which  our  cause  was  ever  submitted  to 
ft  jury,  legal  impediments  to  such  submission  having  been  discovered 
on  every  occasion  since.  It  becomes  us,  therefore,  to  state  the  reasons, 
as  we  understand  them,  why  we  were  defeated. 

At  that  time  there  had  been  no  accurate  survey  of  the  River.  Col. 
Baldwin  had  executed  one  for  David  Baldwin,  but  it  had  resulted  in 
showing  a  descent,  between  us  and  the  Dam,  of  four  feet  and  three 
inches.  This  survey,  with  Col.  Baldwin*s  testimony,  was  given  in 
evidence  to  the  Jury,  and  as  it  appeared  that  the  crest  of  the  Dam  was 
lower  than  the  level  of  the  River  at  this  place,  the  Jury  were  led  to 
believe  that  the  Dam  could  not  possibly  have  an  influence  in  setting 
back  the  water  the  distance  of  twenty  miles  and  more.  The  late  Prof. 
Farrar,  of  Harvard  University,  testified,  as  an  expert,  that  it  might,  and 
under  the  circumstances  would,  have  that  effect.  The  same  view  seems 
to  have  been  taken  by  the  Chief  Justice.  The  Jury  held  stiffly  to  the 
axiom  that  water  will  find  its  level,  not  understanding,  as  a  condition 
of  the  proposition,  that  the  water  must  be  undistuibed  by  exterior 
force,  and  that  a  stream  swollen  often  by  rains  and  continually  by 
tributaries,  and  retarded  or  arrested  in  its  descent  by  the  resisting 
forces  of  a  dam,  and  of  the  solid  body  of  water  which  a  dam  always 
holds,  is  never  so  undisturbed.  Thus  by  the  combined  influence  of 
an  error  of  fact  and  an  error  of  science,  a  fajse  and  unjust  verdict  was 
returned. 

Subsequently,  another  survey  by  the  same  eminent  engineer  was 
made  at  our  instance,  and  now  some  light  was  thrown  upon  the  pro- 
bable cause  of  the  fatal  mistake  of  the  first.  In  proceeding  a  second 
time  on  this  service.  Col.  Baldwin  avowed,  to  witnesses  now  living, 
that  he  had  no  confidence  in  the  Superintendent  of  the  Canal,  and  that, 
unknown  to  him,  he  had  made  arrangements  to  guard  against  the  effect 
of  disturbing  the  levels  by  suddenly  drawing  off  the  water  of  the  Dam 
during  the  process  of  survey.  On  reaching  the  vicinity  of  the  Dam,  it 
was  found  that  the  deed  had  been  done!  It  was  remarked  that  rocks, 
which  had  not  seen  the  light  for  many  years,  showed  their  dark  and 
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slimy  heads  above  the  surface.  The  Superintendent  was  openly 
charged  with  the  artifice,  by  several  gentlemen,  and  answered  evasively. 
On  that  occasion.  Col.  Baldwin  animadverted  to  him,  with  severity, 
upon  the  injustice  and  indecency  of  raising  the  Dam  without  notice  to 
the  River  Towns  and  Meadow  Owners,  declaring  that  ''  he  was 
ashamed  to  belong  to  such  a  corporation.'' 

In  the  above  mentioned  trials,  evidence  was  introduced  to  show  that 
the  flowage  was  caused  by  sand-bars,  dense  accumulations  of  weeds, 
and  other  natural  obstructions  in  the  channel.  The  Meadow-owners 
theu  obtained  an  Act  of  incorporation  to  enable  them  to  lay  assess- 
ments on  the  CO- proprietors,  for  the  purpose  of  buying  machinery  and 
hiring  labor  to  scour  and  deepen  the  channel.  For  several  years,  with 
huge  implements,  swimming  oxen,  and  men  neck-deep  in  mud  and 
water,  we  wrought  as  best  we  might,  and  as  we  could  spare  time,  in 
the  channel.  Thus  we  added  to  the  expenses  of  our  law  suits,  and  to 
the  bills  of  cost  recovered  by  our  adversaries,  several  thousand  good 
dollars  more.  All  in  vain !  No  removal  or  sensible  mitigation  of  the 
evil  was  effected.  This  was  the  state  of  things  when,  in  1828,  the 
Canal  Proprietors  erected  a  new  stone  dam,  thoroughly  cemented, 
much  tighter,  and,  also,  two  feet  and  a  quarter  higher  than  the  frame 
dam,  making  the  whole  increased  height  since  the  Canal  Corporation 
came  into  possession,  three  feet  and  three  inches.  This  dam  was 
completed  September,  1828.  As  the  next  year  happened  to  be  very 
dry,  we  were  not  aware  of  the  erection  of  this  dam  until  August,  1829, 
when  we  were  served  with  notice  by  a  great  and  protracted  flood ! 
Then  the  Meadow  Proprietors,  in  their  corporate  capacity,  commenced 
a  fresh  suit  at  Common  Law,  for  the  unlawful  erection  and  maintenance, 
or  heightening  and  tightening  of  the  Dam.  This  action  was  instituted 
and  prosecuted  under  the  advice  and  direction  of  some  of  the  most 
learned  and  distinguished  legal  counsel  in  the  country,  viz.,  Jeremiah 
Mason,  Benjamin  Rand,  and  Franklin  Dexter.  After  elaborate  argu- 
ment, and  considerable  delay,  the  Supreme  Court  decided  that  the 
Canal  Proprietors,  by  their  Charter,  had  authority  to  raise  their  dam,  at 
any  time  and  to  any  height  necessary  or  expedient  for  the  purposes  of 
their  creation  as  a  body  corporate ;  that  of  this  necessity  or  expedi- 
ency they  were  constituted,  by  the  Legislature,  the  judges ;  and  that 
the  only  remedy  for  persons  aggreived  by  the  flowing  of  their  lands 
was  under  the  Charter. 

Many  other  suits  have  been  brought  by  individual  meadow-owners, 
with  no  better  success.  The  last  case  was  determined  in  1857.  In 
one  of  them  it  was  decided  that  the  time  limited  for  petitioning  for  a 
committee  to  estimate  and  award  damages,  viz.,  one  year^  begins  to 
count  from  the  completion  of  a  new  dam,  or  of  a  new  addition  to  the 
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beight  thereof,  and  not  from  the  date  of  the  damage  acenring  there* 
Atom.  The  words  of  the  Act  ate,  ^  within  one'  year  from  the  time  of 
the  damage  doue,*^  The  last  suit  referred  to  was  brought  by  a 
meadow-owner  against  a  milier  and  manafacturer,  to  whom  the  Canal 
Proprietorr  had  sold  their  dam,  mills,  aitd  water  pnTileites  of  every 
sort  in  these  rivers.  The  Plaintiff  was  sent  ent  of  court  on  the  ground 
that  his  remedy  is  against  the  Canal  Proprietors !  Thnr,  present  or 
absent,  those  proprietors  still  pttrsixe,  like  evil  genii,  the  inhabitants 
of  this  not  Happy  Valley.  So,  at  last,  the  sorry  satisfaction  of  a  little 
pecuniary  remuneration  for  the  newest  injury,  which  wonld^  in  fhct,  be 
no  satisfaction  so  long  as  all  the  old  ones- remain  sancMfled  and  eon* 
solidated  by  time,  was  definitively  lost.  If  damaged  could  be  recor- 
ered  for  the  last  increment  of  injury,  the  amount  would  probably  be 
trifling,  for  the  very  reason  that  we  had  been  so  enermonsly  injured 
before,  and  have  little  or  nothing  left,  to  be  the  subjeet  of  damage. 
Vacuus  caniabit  coram  latroni  viator. 

The  new  stone  Dam  had  been  built  a  year,  into  one  month,  before  we 
had  any  knowledge  of  it.  Only  this  one  month,  according  to  the  de- 
cision, was  allowed,  to  present  our  petition,  of  which  ttDcnty  day's 
notice  was  required  to  be  given  to  the  Canal  Corporation,  a  requirement 
of  their  Charter  which  shows  that  they  had  no  prejudice  against 
notice,  when  it  was  to  be  given  to  the  right  party.  But  we  met  with 
a  very  remarkable  difficulty  in  employing  our  fragment  of  a  month  in 
the  field,  pretty  sterile  at  best,  of  statutory  damages.  There  was  no 
court  in  existence  to  which  we  were  authorized  to  apply !  The  old 
Court  of  Sessions  was  the  one  named  in  the  Act,  but  it  had  been 
abolished  in  1 82  7 ;  and  that  item  of  its  j  urisdic tion  created  by  the  Canal 
Act  had  not  been  transferred  to  any  other  tribunal.  It  was  only  in 
the  year  1840,  and  that  at  the  instance  of  our  counsel,  Messrs.  Rand 
and  Dexter,  that  this  jewel,. lost  from  the  precious  diadem  of  sover- 
eignty, was  found,  and  the  keeping  thereof  committed  to  the  Court  of 
Common  Pleas. 

The  Canal  Act  did  not  provide  for  filing  the  petition  with  the  clerk 
in  vacation,  so  that  the  institution  of  the  suit  might  date  from  the  day 
of  such  filing,  as  had  been  usual  in  like  cases.  The  suit  could  date 
from  a  day  in  term-time  alone.  By  this  trick  of  the  statute,  about 
three  months  might  be  lost  from  the  prescribed  yearl  Taking  into 
view  this  fact,  together  with  the  doctrine  of  constructive  in  lieu  of 
actual  damage,  we  must  conclude  that  the  chance  of  a  pecuniary 
remedy,  insufficient  and  insignificant,  at  best,  is  whittled  to  a  point 
amazingly  minute  and  mean,  even  supposing  the  search  for  a  court  to 
be  successful ! 
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.  For  about  ten  years  the  Canal  has  been  abandoned  and  broken  up. 
The .  PrQprietor$  have  sold  o^t  their  rights  in  this  River,  whether  of 
feeding  their  Canal,  driving-  mills,  or  boating  to  the  Causeway.  By 
what  authority  they  iave  sold  ^  to  a  private  individual,  for  grinding 
dye  stuffs^  a  franchise  conferred  with  the  correlative  obligation,  and 
only  upon  the  condition,  of  maidtaining. forever  a  great  public  channel 
of.  transportation  and  traveU  is  not  obvious!  Other  canal  corpora* 
tlQns-  have  been  obliged  to  obtain  from  the  Legislature  authority  to 
make  such  conversion !  The  Middlesex  Canal  Proprietors  have  con- 
veyed these  water  privileges,  hut  without  warranty,  to  a  person  now 
in  possession,  whp  claims  as  a  mill  privilege  all  that  was  granted  by 
the  State  as  canal  and  boating  privileges,*--consequently,  the  right  of 
keeping  up  the  dam  at  its  present  height,-— and,  of  course,  the  right  of 
increasing  at  pleasure  that  height,  as  that  was  undoubtedly  conveyed 
with  the  rest,  if  any  thing  was  conveyed,  Iteyond  the  old  Richardson, 
mills.  The  consideration  of  this  conveyance  is  understood  to  have 
been  the  sum  of  $18,000,  when  the  aggregate  of  the  Canal  Proprie- 
tors' rights  was  estimated  at  875,000, — self-evident  proof  that  the 
grantors  had  no  confidence  in  their  title,  otherwise  they  would  have 
asked  for  it  a  price  approximating  to  the  true  value  of  the  property , 
and  would  have  covenanted  to  warrant  and  defend  it.  In  the  aban- 
donment of  the  vnreck,  they  might  have  restored  to  us  the  great  and 
sacred  rights,  and  some  portion  of  the  vast  property,  they  had  wrested 
from  us.  They  might  have  done  this  without  prej  udice  to  their  in- 
terests, because  the  old  mill- seat,  aa  they  acquired  it,  would  have 
sold,  we  are  informed,  for  as  much  money  as  they  obtained  for  the 
whole.  It  was  not  in  Uieir  power,  nor  is  there  any  power  on  earth 
adequate,  to  do  us  full  and  entire  justice,  and  repair  all  the  wrong, 
which  they  have  committed ;  but  they  might  in  their  last  hours  have 
performed  an  expiatory,  and  even  a  beneficent  and  graceful  act.  They 
might  have  wrought  a  resurrection,  resuscitating  that  which  has  been 
drowned  for  long  years,  that  which  in  its  living  array  was  not 
equalled  by  '*  Solomon  in  all  his  glory.'*  Why  did  they  neglect  this 
rare  opportunity,  so  rare  and  extraordinary  that  it  does  not  occur 
once  in  centuries,  nor  to  one  out  of  millions  of  men.  Was  it  from 
pure  love  of  harming  us  ?  No,  that  would  imply  disinterestedness ! 
Guided,  therefore,  by  the  light  radiating  in  floods  from  their  whole 
corporate  career,  we  are  led  to  inquire,  what  bonus  did  the  dye*8tuff 
grinder  give  this  omnipotent  and  omnipresent  corporation  to  serve 
him  as  a  stalking-horse,  behind  which  he  might  with  impunity  hunt 
us  to  the  death  of  our  lives,  as  they  themselves  have  to  the  death  of 
both  lives  and  lands  ?  Why  do  they  seek  now  to  protract  an  exist- 
ence, which  they  declared  years  ago  to  be  a  burden  ?  Perhaps  the 
n 
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answer  is  contained  in  the  following  fact,  well  known  to  many  wit- 
nesses among  us.  Samuel  Hoar,  who  was  their  leading  counsel  in 
the  litigation  running  through  half  a  century  on  this  subject,  declared, 
openly  and  repeatedly,  that  whenever  the  Carpotati&n  $hould  he  du* 
solvedy  the  Dam  must  come  down  ! 

In  respect  to  the  crowning  nuisances  created  by  the  Boston  Board, 
we  did  cherish  the  hope,  harassed,  perplexed,  and  impoverished  as 
we  have  been,  that  in  a  case  so  clear  and  so  urgent  we  should  obtain 
from  the  City  an  act  of  voluntary  jnstice,  such  as  upright,  magnatu- 
mous  and  opulent  sovereigns  are  wont  to  render  even  to  strangera 
and  foreigners,  who  have  done  them  a  serviee  or  suffered  wrong  at 
the  Hands  of  their  officers  and  agents.  The  aytnpathy,  and  even  in* 
dignation,  which  individual  members  of  the  City  Ckiuncils,  and  many 
of  the  worthiest  and  most  enlightened  citizens,  have  expressed  at  the 
treatment  we  have  received  from  their  Water  Board,  aided  to  impress 
this  expectation.  Partly  at  the  suggestion  of  such  gentlemen,  we 
addressed  a  memorial  to  the  Mayor,  Aldermen,  and  Common  Council^ 
and  solicited  a  hearing  thereon,  lliat  memoTial  was  referred  to  the  . 
Cochituate  Water  Board,  ^^  the  architects  of  min,^'  and  in  that  de** 
partment  it  ''sleeps  well,'*  as  Dunean  in  tfie  castie  of  Macbeth. 

In  view  of  these  things,  what  do  we  ask  of  our  fellow  citizens,  the 
People  of  Massachusetts,  through  their  great  organ,  the  General 
Court?  We  ask  them  to  do  for  u«  as  they  in  our  case  would  wish  to 
he  done  by,  as  every  living  soul  will  wish  to  have  ^one,  whether  in 
a  public  or  private  capacity,  when  his  great  hour  ahall  come.  We  ask, 
in  the  language  of  the  Constitution,  to  be  re-inatatod  in  the  right  of 
«*  enjoying  and  defending  our  lives,  and  of  possessing  and  protecting 
property.^  We  ask  justice  for  the  past,  and  security  for  the  future, 
but  we  do  not  ask  you  to  legislate  money  out  of  any  man's  pocket 
into  ours.  That  would  be  doing  the  same  sort  of  thing  that  we  com* 
plain  of.  We  ask  simply  to  be  permitted  to  prosecute  suits  before 
the  ordinary  tribunals,  fbr  the  vindication  of  Our  rights,  and  for  the 
indemnification  of  out  wrongs.  We  are  aware  that  the  inveteracy  of 
those  wrongs  (though  we  f^el  it  to  be  an  nnspeakable  aggravation  of 
them.)  interposes  prejudices  and  impediments  against  a  frank  and 
resolute  "recurrence  to  first  principles,"  and  to  the  rendering 
of  strict  retributive  justice  in  otlr  ea«e. 

What  then?  Are  we  to  descend  to  our  graves  as . our  fathers  did, 
unredressed,  and  leave  our  children  as  it  was  their  great  grief  to 
leave  ns,  still  to  struggle  with  this  weight  of  oppression,  and  be 
humbled  '*  before  the  throne  of  iniquity,  which  frameth  mischief  by 
law?"  Shall  equal  laws  and  republican  institutions  ingloriously 
succumb  to  the  chicanery  and  corruption  of  the  lobby,  and  this  blot 


X8800  HOUSE— No.  IQO.  evii 

wUdi  Bordid  l^andft  buve  pi|t  npaa  tho  esoutcheon  of  Massarchu9et.t99 
be  mude  iadellble  ?  Kot  tbo  legislation  of  Virginia,  wbieh  confiscated 
mlUooa  beloA^iog  to  the  fiogUsb  inercban.ts  who  had  trusted  hex, 
Wt  <^  Georgia,  vrhisix  burnt  her  parobment  by  her  hangman's  hand? 
after  pocketing  half  a  million  of  considaration  money ;  nor  of  Missis- 
•ippi,  which  repudiated  five  millions  borrowed  on  her  bond, — incurred 
a  heavier  reproach  than  the  legislation  of  our  own  beloved  Common- 
wealthy  which  delivered  into  the  unmerciful  hands  of  wealthy  monop- 
tplists  and  speculatons  her  unoffending  qitizena,  a»  Job  was  in  the  hand 
€kf  Satan,  but  withoujt  the  saving  clause  that  the  speculators  should 
spare  our  lives !  The  legislaturea  of  thoAS  States  shamefully  violated  the 
rights  of  property ;  but  ours  of  1793  not  only  did  that»  bu:t  it  a.bdicated 
fasential  sovereignty,  which  It  was  holding  in  trusty  and  invested  i^ 
with  the  Middlesei;  Canal  Corporation  !  The  inhabitants  of  this  Valley 
Iffid  this  Town  paid  promptly  and  cheerfully  their  full  share  of  thp 
pirice  of  that  sovereignty^  On  a  bridge  of  this  stream,  now  desecrated 
by  tyranny  and  the  meanest  rapacity,  the  first  effective  resistance  was 
made  to  our  foreign  tyrants ;  here  the  second  martyrs  fell,  blessing 
the  water  with  their  blood.  Was  this  that  their  sons  might  be  given 
np  to  barbarous  flpoliationand  lingering  torture  by  upstart  tyranny  at 
home? 

We  respectfully  present  our  requests,  as  follows  : — 

1.  That  the  Honorable  Hpuees  an^tborise  the  appoijitmen^  of  eonv 
missioners  to  take  testimony  touching  the  faeta  set  forth  in  this  comr 
plaint  and  petition,  and  any  other  facts  which  they  may  deisoi  material 
;to  the  matters  in  contraversy  between  us  and  the  authors  of  all  the 
trespasses,  uuisanoea,  and  damage  of  ev«ry  sort,  from  the  beginning  of 
nmqroachmeat  down  ta  the  time  of  the  ei^^ajxiinatien;  and  that  saii 
^commissioners  be  required  to  report  to  the  Ooinernor  of  the  Common- 
wealth,  on  or  before  the  first  day  of  next  Deoember. 

2.  That  the  limitation  ^  Jiimitations  lof  any  time  or  times  for  com^* 
mencbig  suits  against  the  Proprletora.  of  the  Middlesex  Canal,  or  the 
City  ojT  Boston,,  or  tb^  assigns-of  either,  for  damage  done  by  them  in 
flowing  our  lands,  may  be  sn^pend^d  and  dispensed  with  in  our  behalf 
and  that  such  timye  or  times  as  the.  General  Court  may  deem  reason- 
ahile  and  proper,  may  be  allowed  us  for  prosecuting  said  Proprietore, 
and  said  City » and  the  asfugnft.o^«ither«  for  the  recovery  of  compenea- 
tion  for  said  damage. 

limitation  laws  proceed  upon  the  presumpticm  that  the  demands  to 
which  they  apply*  have  been  paid  and  aatisfied,  but  the  evidence  of 
payment  lost.  Courts  do  not  favor  defences  grounded  on  these  laws 
vhen  there  is  ros^on  tq.  believe  that  a  just  debt  remaine  unpaid;,  and 
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any  word  or  act  of  the  defendant,  admitting  or  implying  that  fact,  has 
always  been  held  to  take  the  cAse  out  of  the  operation  of  the  statutes. 
Limitation  Acts  cancel  no  moral  obligation.  The  fairest  fame  in  thie 
land  would  be  tarnished  by  taking  advantage  of  them  to  evade  the 
payment  of  an  honest  debt.  The  Supreme  Court  have  said  that  these 
laws  do  not  extinguish  any  cause  of  action,  but  only  regulate  the 
remedy,  over  which  the  Legislature  has  always  complete  control.  The 
same  court  has  said  that  *^  no  man  has  a  vested  right  in  a  limitation 
Act,  so  that  the  Legislature  cannot  repeal  it."  It  has  also  said  that 
the  power  of  altering  and  amending  Acts  of  incorporation  always  sub- 
sists in  the  Legislature,  and  they  may  exercise  it  at  their  pl^easure. 

Wherever  limitation  Acts  have  been  found  to  impose  unmerited  hard- 
ship, and  work  injustice,  the  LegislaturjS  has  enlarged  the  prescribed 
period  so  as  to  save  or  restore  the  right  of  action  otherwise  lost.  This 
takes  away  no  man*8  property ;  it  only  opens  for  examination  and  ad- 
judication the  question,  whether  he  has  got  and  unjustly  detains  the 
property  of  another.  If  he  has  not  got  it,  no  harm  is  done  him,  and 
he  recovers  his  costs.  If  he  has  got  it,  he  ought  to  be  made  to  dis- 
gorge. 

Thus  the  six  years  Act  has  been  repeatedly  altered  and  enlarged  to 
meet  the  exigencies  of  society,  and  to  render  that  unfailing  homage  to 
truth  and  justice  for  which  governments  are  instituted,  altered,  and 
abolished.  Massachusetts  has  provided  that  if  an  alien,  belonging  to 
a  country  at  war  with  the  United  States,  is  entitled  to  an  action 
against  a  citizen  or  resident  of  Massachusetts,  the  time  of  the  contin- 
uance of  the  war  shall  not  be  counted  as  any  part  of  the  period 
limited  for  the  commencement  of  such  action.  This  provision  was 
enacted  in  1836,  fifty-six  ycaris  after  the  Limitation  Act,  which  it  limits. 
If  a  party  liable  to  an  action  fraudulently  conceal  the  cause  thereof 
from  the  party  entitled  thereto,  the  latter  shall  have  his  six  years  to 
commence  an  action  after  he  has  discovered  that  he  has  cause  thereof. 
The  original  Act  was  passed  1766,  this  amendment  in  1836,  So  in 
the  former  year  the  Highway  Act  was  passed,  limiting  the  time  to 
petition  for  a  jury,  to  six  months  after  the  adjudication  by  the  com- 
mittee. But  in  1857  the  Legislature  enacted  that  if  any  owner  of 
land,  tak«n  for  a  highway,  did  not  in  fact  receive  notice  of  the  loca- 
tion or  alteration  of  such  highway,  he  shall  have  his  jury  any  time 
within  six  months  after  stmh  loccUion  or  alteration  shall  have  come  to 
his  knowledge. 

Men  who  were  conversant,  forty  to  fifty  years  since,  with  the  busy 
haunts  of  commerce,  may  have  heard  that  the  estate  of  a  deceased 
merchant  was  liable  to  numerous  foreign  claims  ;  and  that«  to  meet 
the  exigency  of  the  heirs,  a  general  law  was  obtained,  reducing,  in 
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respect  to  demands  against  executors  and  administrators,  the  general 
limitation  of  actions  on  contract.  How  far  the  motives  which  stim- 
ulated the  lobby  in  this  case,  were  from  the  honest  thought  of  the 
General  Court,  may  be  inferred  from  the  liberal  and  just  protection 
given  to  foreign  creditors,  by  the  provision  in  their  favor  to  which  wq 
have  referred. 

It  has  been  fashionable,  for  those  who  claim  to  be  the  keepers  of 
the  conservatism  of  Massachusetts,  to  raise  alarms  about  special  legis- 
lation. Yet  many  an  Act  for  private  and  special  ends  has  been  foisted 
into  the  statute-book  in  the  guise  of  general  law  and  under  the  spe- 
cious pretext  of  the  public  good,  which  would  never  have  had  an 
existence  if  the  same  objects  had  been  sought  in  the  legitimate  form 
of  special  legislation. 

3.  We  pray  that  the  charter  of  the  Middlesex  Canal  Corporation 
may  be  declared  null  and  forfeited,  and  said  Corporation  dissolved. 

We  beg  to  call  the  attention  of  your  Honorable  Bodies  to  the 
deliberate  and  crowning  inhumanity  of  our  joint  persecutors,  in  hand- 
ing us  over  to  fresh  tormentors,  when  they  had  themselves  ceased  to 
derive  advantage  from  our  sufferings,  and  when  they  could  sell  or 
lease  them  for  so  little,  or  nothing  to,  others  ! 

4.  Should  the  General  Court  deem  it  inexpedient  to  grant  the 
foregoing  requests,  then  we  pray  that  we  may  receive,  from  the  funds 
of  the  Commonwealth,  such  indemnity  as,  upon  a  full   and  impartial 

,  investigation  of  our  case,  may  seem  just  and  proper;  so  that  the 
crying  injustice  and  most  grievous  oppression  we  have  so  long  suf- 
fered, may  not  remain  an  opprobium  and  stigma  upon  the  State,  and 
that  the  integrity  of  our  noble  Constitution,  which  hath  ordained  that 
private  property  shall  not  be  taken  for  public  use  **  without  just  com- 
pensation,'' may  be  inviolably  maintained. 

David  Lee  Child. 

David  Heabd. 

Richard  Heakd. 

HoBACE  Heard. 

Jacob  Ulman. 

Thomas  J.  Dahok. 

Samuel  M.  Thomas. 

William  Baldwin. 


ERRATA. 

In  the  haste  required  in  gettiig  the  Report  through  the  preM,  the  following  emrs  hare 
escaped  correction: — 


F^  31,  in  the  CleilDi'  endontmeBts  «poa  PedAtott,  fcr  *'  1880,**  nad,  18S8. 

Page  124,  fox  **  There  used  to  be  Urge  dnoYea  there  in  Whiter,"  read,  There  used  to  bo 
large  drovee  there  in  FeUL 

Page  145,  for  **  John  B.  Wright,*'  read,  John  B,  Wight, 

Page  174,  for  **along-dde»  ihstea  to  a  teng  pole^"  read,  taJte  a  icy<fc»,  nfaiy  ■rir^/inee— rf 
to  a  long  pole. 

Page  190,  for  *'  Act  of  Feb.  18th,  1795,"  road,  Act  of  Feb.  28^,  1795. 

Page  192,  for  «'  Act  of  Feb.  1st,  1811,  read,  Act  of  Februaxy  21«<,  1811. 

F^«B  221,  Uxs  *<Gol.  Euig«r,"  nad,  Cot  Sangtir. 

Page  330,  maigimd  note, for  " L«h«  Coehitaate,"  ^vi^  WUUkaAPmi. 
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